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210  (1-18-80)  9781 

Introduction 

This  chapter  contains  the  complete  text  ol 
the  sections  ol  Title  18,  United  States  Code, 
that  may  be  involved  in  criminal  invesligations; 
the  more  frequently  used  penal  and  civil  penal- 
ties of  the  Internal  Revenue  Code  of  1954  (Title 
26,  United  Slates  Code);  and  the  sections  of 
Title  18  and  the  Internal  Revenue  Code  ol  1954 
relating  to  limitations  on  criminal  prosecution. 
The  less  frequently  used  penalties  of  the  Inter- 
nal revenue  codes  and  the  sections  concerning 
periods  of  limitation  for  assessment  and  collec- 
tion ol  tax  are  set  forth  in  outline  form. 

220  (1-18-80)  9761 

Criminal  Penalties  Applicable  to 
Fraud  and  Miscellaneous 
Investigations 

221  (1-18-80)  9781 

Internal  Revenue  Code  of  1954 

221.1  (1-18-80)  9761 

Effective  Dale  and  Application 

Chapter  75  ol  the  Internal  Revenue  Code  of 
1954,  entitled  Crimes,  Other  Oflenses,  and  For- 
feitures, Is  effective  for  oflenses  committed  af- 
ter August  16,  1954.  The  following  penal  sec- 
tions ol  chapter  75  apply  to  all  taxes  Imposed  by 
Title  26,  United  States  Code  (Internal  Revenue 
Code  ol  1954)  unless  the  particular  section 
stales  that  It  applies  to  a specific  tax. 

221.2  (1-18-80)  9761 

IRC  7201.  Attempt  to  Evade  or 
Defeat  Tax 

"Any  person  who  willfully  attempts  In  any 
manner  to  evade  or  defeat  any  tax  Imposed  by 
this  tide  or  the  payment  thereof  shall,  in  addition 
to  other  penalties  provided  by  law,  be  guilty  of  a 
felony  and,  upon  convicllon  thereof,  shall  be 
lined  not  more  than  $10,000,  or  imprisoned  not 
more  than  5 years,  or  both,  together  with  the 
costs  ol  prosecution."  See  text  413  and  IRM 
9212. 

221.3  (1-18-80)  8761 

IRC  7202.  Willful  Failure  to  Collect 
or  Pay  Over  Tax 

"Any  person  required  under  this  title  to  col- 
lect, account  tor,  and  pay  over  any  tax  Imposed 
by  this  title  who  willfully  fails  to  collect  or  truth- 
fully account  lor  and  pay  over  such  tax  shall,  in 
addition  to  other  penalties  provided  by  law,  be 
guilty  of  a felony  and,  upon  conviction  thereof, 
shall  be  lined  not  more  than  $10,000,  or  Impris- 
oned not  more  than  5 years,  or  both,  together 
with  the  costs  ol  prosecution."  See  text  414  and 
IRM  9212. 


221.4  (1-18-8 0)  9781 

IRC  7203.  Willful  Failure  to  Fite 
Return,  Supply  Information,  or 

Pay  Tax 

"Any  person  required  under  this  title  to  pay 
any  estimated  tax  or  tax,  or  required  by  this  title 
or  by  regulations  made  under  authority  thereof 
to  make  a return  (other  than  a return  required 
under  authority  ol  section  6015),  keep  any  rec- 
ords, or  supply  any  information,  who  willfully 
falls  to  pay  such  estimated  tax  or  tax,  make 
such  return,  keep  such  records,  or  supply  such 
Information,  shall,  In  addition  to  other  penalties 
provide  by  law,  be  guilty  ol  a misdemeanor  and, 
upon  conviction  thereof,  shall  be  fined  not  more 
than  $10,000,  or  Imprisoned  not  more  than  1 
year,  or  both,  together  with  the  costs  of  prose- 
cution." See  text  415  and  IRM  9212. 

221.5  (1-18-80)  9761 

IRC  7204.  Fraudulent  Statement 

or  Failure  to  Make  Statement  to 
Employees 

[Applies  to  withholding  statements  required  of 
employers.] 

"In  lieu  of  any  other  penalty  provided  by  law 
(except  the  penalty  provided  by  section  6674) 
any  person  required  under  the  provisions  o( 
section  6051  to  furnish  a statement  who  willfully 
furnishes  a false  or  fraudulent  statement  or  who 
willfully  falls  to  furnish  a statement  In  the  man- 
ner, at  the  time,  and  showing  the  Information 
required  under  section  6051 . or  regulations  pre- 
scribed thereunder,  shall,  tor  each  such  of- 
lense,  upon  conviction  thereof,  be  lined  not 
more  than  $1,000,  or  Imprisoned  not  more  than 
1 year,  or  both."  See  text  416  and  IRM  9212. 

221.6  (12-7-81/  8761 

IRC  7205.  Fraudulent  Withholding 
Exemption  Certificate  or  Failure 

to  Supply  Information 

"Any  Individual  required  to  supply  information 
to  his  employer  under  section  3402  who  willfully 
supplies  false  or  fraudulent  Information,  or  who 
willfully  tails  to  supply  Information  thereunder 
which  would  require  an  Increase  In  the  tax  to  be 
withheld  under  section  3402,  shall,  in  lieu  ol  any 
other  penalty  provided  by  law  (except  the  pen- 
alty provided  by  section  6682),  upon  conviction 
thereof,  be  lined  not  more  than  $500,  or  Impris- 
oned not  more  than  1 year,  or  both.”  See  text 
417  and  IRM  9212.  The  Economic  Recovery  Act 
ot  1981  raised  the  fine  from  $500  to  $1,000  for 
acts  and  failures  to  act  after  December  31 , 
1981. 

221.6 


MT  9781-28 


IR  Manual 


page  9781-10 
(12-7-81) 


Handbook  for  Special  Agents 


221.7  (5-9-80)  9781 

IRC  7206.  Fraud  and  False 
Statements 

"Any  person  who — 

"(1)  Declaration  Under  Penalties  of  Perju- 
ry.— Willfully  makes  and  subscribes  any  return, 
statement,  or  other  document,  which  contains 
or  is  verified  by  a written  declaration  that  it  Is 
made  under  the  penalties  ot  perjury,  and  which 
he  does  not  believe  to  be  true  and  correct  as  to 
every  material  matter;  or 

"(2)  Aid  or  Assistance. — Willfully  aids  or  as- 
sists in,  or  procures,  counsels,  or  advises  the 
preparation  or  presentation  under,  or  in  con- 
nection with  any  matter  arising  under,  the  inter- 
nal revenue  laws,  o(  a return,  affidavit,  claim,  or 
other  document,  which  Is  fraudulent  or  Is  false 
as  to  any  material  matter,  whether  or  not  such 
falsity  or  fraud  is  with  the  knowledge  or  consent 
of  the  person  authorized  or  required  to  present 
such  return,  affidavit,  claim,  or  document;  or 

“(3)  Fraudulent  Bonds,  Permits,  and  En- 
tries.— Simulates  or  falsely  or  fraudulently  exe- 
cutes or  signs  any  bond,  permit,  entry,  or  other 
document  required  by  the  provisions  of  the  In- 
ternal revenue  laws,  or  by  any  regulation  made 
in  pursuance  thereof,  or  procures  the  same  to 
be  falsely  or  fraudulently  executed,  or  advises, 
aids  in,  or  connives  at  such  execution  thereof; 
or 

"(4)  Removal  or  Concealment  With  Intent  to 
Defraud.— Removes,  deposits,  or  conceals,  or 
fs  concerned  In  removing,  depositing,  or  con- 
cealing, any  goods  or  commodities  lor  or  In 
respect  whereof  any  tax  Is  or  shall  be  Imposed, 
or  any  property  upon  which  levy  19  authorized  by 
section  6331,  with  Intent  to  evade  or  defeat  the 
assessment  or  collection  of  any  tax  Imposed  by 
this  title;  or 

"(5)  Compromises  and  Closing  Agree- 
ments.— In  connection  with  any  compromise 
under  section  7122,  or  offer  of  such  compro- 
mise, or  in  connection  with  any  closing  agree- 
ment under  section  7121,  or  offer  to  enter  Into 
any  such  agreement,  willfully — 

"(A)  Concealment  of  Property.— Con- 
ceals from  any  officer  or  employee  of  the  United 
States  any  property  belonging  to  the  estate  of  a 
taxpayer  or  other  person  liable  In  respect  of  the 
tax,  or 

"(B)  Withholding,  Falsifying,  and  Destroy- 
ing Records. — Receives,  withholds,  destroys, 
mutilates,  or  falsifies  any  book,  document  or 
record,  or  makes  any  false  statement,  relating 
to  the  estate  or  financial  condition  of  the  tax- 
payer or  other  person  liable  in  respect  of  the 
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tax;  shall  be  guilty  of  a felony  and.  upon  convic- 
tion thereof,  shall  be  fined  not  more  than 
$5,000,  or  Imprisoned  not  more  than  3 years,  or 
both,  together  with  the  costs  of  prosecution.” 
See  text  418.1  and  418.2  and  IRM  9212. 

221.8  (5-9-80)  9781 

IRC  7207.  Fraudulent  Returns, 
Statements,  or  Other  Documents 

"Any  person  who  willfully  delivers  or  disclos- 
es to  the  Secretary  or  his  delegate  any  list, 
return,  account,  statement,  or  other  document, 
known  by  him  to  be  fraudulent  or  to  be  false  as 
to  any  material  matter,  shall  be  fined  not  more 
than  $1,000,  or  Imprisoned  not  more  than  1 
year,  or  both."  See  text  418.3  and  IRM  9212. 

221.9  (5-9-80)  9781 

IRC  7210.  Failure  to  Obey 
Summons 

"Any  person  who,  being  duly  summoned  to 
appear  to  testify,  or  to  appear  and  produce 
books,  accounts,  records,  memoranda,  or  oth- 
er papers,  as  required  under  sections  7602, 
7603,  and  7604(b),  neglects  to  appear  or  to 
produce  such  books,  accounts,  records,  mem- 
oranda. or  other  papers,  shall,  upon  conviction 
thereof,  be  fined  not  more  than  $1,000,  or  im- 
prisoned not  more  than  1 year,  or  both,  together 
with  costs  of  prosecution.”  See  text  36(10).4 
and  IRM  9212. 

221.(10)  (5-9-80)  9781 

IRC  7212.  Attempts  to  Interfere 
With  Administration  of  Internal 
Revenue  Laws 

"(a)  Corrupt  or  Forcible  Interference. — Who- 
ever corruptly  or  by  force  or  threats  of  force 
(including  any  threatening  letter  or  communica- 
tion) endeavors  to  Intimidate  or  Impede  any 
officer  or  employee  of  the  United  States  acting 
In  an  official  capacity  under  this  title,  or  In  any 
other  way  corruptly  or  by  force  or  threats  of 
force  (including  any  threatening  letter  or  com- 
munication) obstructs  or  Impedes,  or  endeav- 
ors to  obstruct  or  impede,  the  due  administra- 
tion of  this  title,  shall,  upon  conviction  thereof, 
be  fined  not  more  than  $5,000,  or  Imprisoned 
not  more  than  3 years,  or  both,  except  that  If  the 
offense  Is  committed  only  by  threats  of  force, 
the  person  convicted  thereof  shall  be  fined  not 
more  than  $3,000,  or  Imprisoned  not  more  than 
1 year,  or  both.  The  term  "threats  of  force,"  as 
used  In  this  subsection,  means  threats  of  bodily 
harm  to  the  officer  or  employee  of  the  United 
States  or  to  a member  of  his  family.  See  text  51 1 
and  IRM  9212. 
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“(b)  Forcible  Rescue  of  Seized  Property. — 
Any  person  who  forcibly  rescues  or  causes  to 
be  rescued  any  property  after  it  shall  have  been 
seized  under  this  title,  or  shall  attempt  or  en- 
deavor so  to  do,  shall,  excepting  In  cases  other- 
wise provided  for,  for  every  such  offense,  be 
fined  not  more  than  $500,  or  not  more  than 
double  the  value  of  the  properly  so  rescued, 
whichever  Is  the  greater,  or  be  imprisoned  not 
more  than  2 years."  See  text  512. 

221.(11)  ((-19-80)  9781 

Other  Criminal  Penalties 

See  Exhibit  200-1  for  a listing  of  other  crimi- 
nal penalties. 

221.(12)  (5-9-80)  9781 

IRC  7215.  Offenses  With  Respect 
to  Collected  Taxes 

"(a)  Penalty. — Any  person  who  fails  to  com- 
ply with  any  provision  of  section  7512(b)  shall,  In 
addition  to  any  other  penalties  provided  by  law, 
be  guilty  of  a misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  fined  not  more  than 
$5,000.  or  Imprisoned  not  more  than  one  year; 
or  both,  together  with  the  costs  of  prosecution. 

"(b)  Exceptions. — This  section  shall  not  ap- 
ply— 

"(1)  to  any  person.  If  such  person  shows 
that  there  was  reasonable  doubt  as  to  (A) 
whether  the  law  required  collection  of  tax,  or  (B) 
who  was  required  by  law  to  collect  tax,  and 

"(2)  to  any  person,  if  such  person  shows 
that  the  failure  to  comply  with  the  provisions  of 
section  7512(b)  was  due  to  circumstances  be- 
yond his  control. 

"For  purposes  of  paragraph  (2),  a lack  of 
funds  existing  immediately  after  the  payment  of 
wages  (whether  or  not  created  by  the  payment 
of  such  wages)  shall  not  be  considered  to  be 
circumstances  beyond  the  control  of  a person.” 
See  text  414.2  and  IRM  9212. 

221.(13)  ((-(8-80)  9781 

IRC  7512.  Separate  Accounting 
for  Certain  Collected  Taxes,  Etc. 

"(a)  General  Rule. — Whenever  any  person 
who  Is  required  to  collect,  account  for,  and  pay 
over  any  tax  imposed  by  subtitle  C or  by  chapter 
33— 

"(1)  at  the  time  and  In  the  manner  pre- 
scribed by  law  or  regulations  (A)  falls  to  collect, 
truthfully  account  tor,  or  pay  over  such  tax,  or 
(B)  falls  to  make  deposits,  payments,  or  returns 
of  such  tax,  and 

"(2)  Is  notified,  by  notice  delivered  In  hand 
to  such  person  of  any  such  failure,  "then  all  the 
requirements  of  subsection  (b)  shall  be  com- 
plied with.  In  the  case  of  a corporation,  partner- 
ship, or  trust  notice  delivered  In  hand  to  an 


officer,  partner,  or  trustee,  shall,  for  the  purpos- 
es of  this  section,  be  deemed  to  be  notice  deliv- 
ered In  hand  to  such  corporation,  partnership, 
or  trust  to  all  officers,  partners,  trustees,  and 
employees  thereof. 

“(b)  Requirements. — Any  person  who  Is  re- 
quired to  collect,  account  for,  and  pay  over  any 
tax  Imposed  by  subtitle  C or  by  chapter  33,  if 
notice  has  been  delivered  to  such  person  in 
accordance  with  subsection  (a),  shall  collect 
the  taxes  Imposed  by  subtitle  C or  chapter  33 
which  become  collectible  alter  delivery  of  such 
notice,  shall  (not  later  than  the  end  of  the  sec- 
ond banking  day  after  any  amount  of  such  taxes 
Is  collected)  deposit  such  amount  in  a separate 
account  In  a bank  (as  defined  In  section  581), 
and  shall  keep  the  amount  of  such  taxes  In  such 
account  until  payment  over  to  the  United 
States.  Any  such  account  shall  be  designated 
as  a special  fund  In  trust  for  the  United  States, 
payable  to  the  United  States  by  such  person  as 
trustee. 

"(c)  Relief  From  Further  Compliance  With 
Subsection  (b). — Whenever  the  Secretary  or 
his  delegate  Is  satisfied,  with  respect  to  any 
notification  made  under  subsection  (a),  that  all 
requirements  of  law  and  regulations  with  re- 
spect to  the  taxes  Imposed  by  subtitle  C or 
chapter  33,  as  the  case  may  be.  will  henceforth 
be  complied  with,  he  may  cancel  such  notifica- 
tion. Such  cancellation  shall  take  effect  at  such 
time  a9  is  specified  in  the  notice  of  such 
cancellation.” 

222  (t-rs-so)  97Bi 

Title  18,  United  States  Code 

222.1  (7-18-80)  9781 

Introduction 

The  following  penal  sections  of  Title  18  apply 
to  violations  that  may  be  encountered  In  con- 
nection with  Criminal  Investigation  Division 
investigations. 

222.2  (i-is-eo)  9791 

Section  2.  Principals 

“(a)  Whoever  commits  an  offense  against 
the  United  States,  or  aids,  abets,  counsels, 
commands,  induces  or  procures  Its  commis- 
sion, Is  punishable  as  a principal. 

"(b)  Whoever  willfully  causes  an  act  to  be 
dons,  which  if  directly  performed  by  him  or  an- 
other would  be  an  offense  against  the  United 
States,  Is  punishable  as  a principal."  See  IRM 
9213. 
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222.3  (t-rs-ao)  9?ei 

Section  3.  Accessory  After  the 
Fact 

"Whoever,  knowing  that  an  offense  against 
the  United  States  has  been  committed,  re- 
ceives, relieves,  comforts  or  assists  the  offend- 
er in  order  to  hinder  or  prevent  his  apprehen- 
sion, trial  or  punishment,  Is  an  accessory  after 
the  fact. 

"Except  as  otherwise  expressly  provided  by 
any  Act  of  Congress,  an  accessory  after  the  fact 
shall  be  Imprisoned  not  more  than  one-half  the 
maximum  term  of  Imprisonment  or  fined  not 
more  than  one-half  the  maximum  fine  pre- 
scribed for  the  punishment  of  the  principal,  or 
both;  or  If  the  principal  Is  punishable  by  death, 
the  accessory  shall  be  imprisoned  not  more 
than  ten  years."  See  IRM  9213. 

222.4  p-ie-ao)  97ei 

Section  4.  Misprison  of  Felony 

"Whoever,  having  knowledge  of  the  actual 
commission  of  a felony  cognizable  by  a court  of 
the  United  States,  conceals  and  does  not  as 
soon  as  possible  make  known  the  same  to 
some  judge  or  other  person  In  civil  or  military 
authority  under  the  United  States,  shall  be  fined 
not  more  than  $500  or  imprisoned  not  more 
than  three  years,  or  both."  See  IRM  9213. 

222.5  (i-t eso)  9781 

Section  111.  Assaulting,  Resisting, 

or  Impeding  Certain  Officers  or 
Employees 

[The  provisionsot  IRC  7212  relating  to 
Attempts  to  interfere  with  Administration  of 
Internal  Revenue  Laws  are  set  forth  In  221.(10).) 

"Whoever  forcibly  assaults,  resists,  opposes, 
impedes,  intimidates,  or  Interferes  with  any  per- 
son designated  in  section  1114  of  this  title  while 
engaged  in  or  on  account  of  the  performance  of 
his  oflicial  duties,  shall  be  fined  not  more  than 
$5,000  or  imprisoned  not  more  than  three 
years,  or  both. 

"Whoever,  In  the  commission  of  any  such 
acts  uses  a deadly  or  dangerous  weapon,  shall 
be  fined  not  more  than  $10,000  or  Imprisoned 
not  more  than  ten  years,  or  both."  See  text 

411.2  and  IRM  9213. 

222.6  (i-is-eo)  «rei 

Section  201.  Offer  to  Officer  or 
Other  Person 

"Whoever  promises,  offers,  or  gives  any 
money  or  thing  of  value,  or  makes  or  tenders 
any  check,  order,  contract,  undertaking,  obliga- 
tion, gratuity,  or  security  for  the  payment  of 
money  or  for  the  delivery  or  conveyance  of 
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anything  of  value,  to  any  otlicer  or  employee  or 
person  acting  for  or  on  behalt  of  the  United 
States,  or  any  department  or  agency  thereof,  in 
any  oflicial  function,  under  or  by  authority  of  any 
such  department  or  agency  or  to  any  officer  or 
person  acting  for  or  on  behalt  of  either  House  ol 
Congress,  or  of  any  committee  of  either  House, 
or  both  Houses  thereof,  with  intent  to  Influence 
his  decision  or  action  on  any  question,  matter, 
cause,  or  proceeding  which  may  at  any  time  be 
pending,  or  which  may  by  law  be  brought  before 
him  in  his  oflicial  capacity,  or  in  his  place  of  trust 
or  profit,  or  with  intent  to  influence  him  to  com- 
mit or  aid  In  committing,  or  to  collude  in,  or  allow, 
any  Iraud,  or  make  opportunity  for  the  commis- 
sion of  any  fraud,  on  the  United  States,  or  to 
induce  him  to  do  or  omit  to  do  any  act  In  viola- 
tion of  his  lawful  duty,  shall  be  lined  not  more 
than  three  times  the  amount  of  such  money  or 
value  of  such  thing  or  Imprisoned  not  more  than 
three  years,  or  both," 

"This  section  shall  not  apply  to  violations  of 
section  212  of  this  title."  (Section  212  relates  to 
an  offer  or  threat  to  a customs  officer  or  employ- 
ee.) See  text  420  and  IRM  9213. 

222.7  (5-9-80)  9781 

(Reserved) 

222.8  (i-io-eo)  97Bi 

Section  285.  Taking  or  Using 

Papers  Relating  to  Claims 

"Whoever,  without  authority,  takes  and  car- 
ries away  from  the  place  where  it  was  filed, 
deposited,  or  kept  by  authority  of  the  United 
States,  any  certificate,  affidavit,  deposition, 
statement  of  (acts,  power  ol  attorney,  receipt, 
voucher,  assignment,  or  other  document,  rec- 
ord, file,  or  paper  prepared,  lilted,  or  intended  to 
be  used  or  presented  to  procure  the  payment  of 
money  from  or  by  the  United  States  or  any 
officer,  employee,  or  agent  thereof,  or  the  al- 
lowance or  payment  of  the  whole  or  any  part  of 
any  claim,  account,  or  demand  against  the  Unit- 
ed States,  whether  the  same  has  or  has  not 
already  been  so  used  or  presented,  and  wheth- 
er such  claim,  account,  or  demand,  or  any  part 
thereof  has  or  has  not  already  been  allowed  or 
paid;  or 

"Whoever  presents,  uses,  or  attempts  to  use 
any  such  document,  record,  file,  or  paper  so 
taken  and  carried  away,  to  procure  the  payment 
of  any  money  from  or  by  the  United  States,  or 
any  officer,  employee,  or  agent  thereof,  or  the 
allowance  or  payment  ot  the  whole  or  any  part 
of  any  claim,  account,  or  demand  against  the 
United  States — 

"Shall  be  fined  not  more  than  $5,000  or  Im- 
prisoned not  more  than  five  years,  or  both."  See 
IRM  9213. 
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222.9  (1-18-80)  9781 

Section  286.  Conspiracy  to 
Defraud  the  Government  With 
Respect  to  Claims 

"Whoever  enters  Into  any  agreement,  combi- 
nation, or  conspiracy  to  delraud  the  United 
States,  or  any  department  or  agency  thereof,  by 
obtaining  or  aiding  to  obtain  the  payment  or 
allowance  of  any  false,  ficlitious  or  fraudulent 
claim,  shall  be  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  ten  years,  or  both." 
See  IRM  9213 

222.(10)  (i-it-eo)  97s< 

Section  287.  False,  Flctitous  or 
Fraudulent  Claims 

"Whoever  makes  or  presents  to  any  person 
or  officer  In  the  civil,  military,  or  naval  service  of 
the  United  States,  or  to  any  department  or 
agency  thereof,  any  claim  upon  or  against  the 
United  States,  or  any  department  or  agency 
thereof,  knowing  such  claim  to  be  false,  tlcti- 
tous,  or  fraudulent,  shall  be  fined  not  more  than 
$10,000  or  Imprisoned  not  more  than  five  years, 
or  both."  See  Text  318.5  and  IRM  9213. 

2122.(11)  (1-18-80)  0751 
Section  371.  Conspiracy  to 
Commit  Offense  or  to  Defraud 
United  States 

"If  two  or  more  persons  conspire  either  to 
commit  any  offense  against  the  United  States, 
or  to  defraud  the  United  States,  or  any  agency 
thereof  In  any  manner  or  for  any  purpose,  and 
one  or  more  of  such  persons  do  any  act  to 
effect  the  ob|ect  of  the  conspiracy,  each  shall 
be  lined  not  more  than  $10,000  or  Imprisoned 
not  more  than  five  years,  or  both. 

"If.  however,  the  offense,  the  commission  of 
which  is  the  ob|ect  of  the  conspiracy.  Is  a misde- 
meanor only,  the  punishment  for  such  conspira- 
cy shall  not  exceed  the  maximum  punishment 
provided  for  such  misdemeanor."  See  Text 
31(10)  and  IRM  9213. 

222.(12)  (1-18-80)  9781 
Section  372.  Conspiracy  to 
Impede  or  Injure  Officer 

“If  two  or  more  persons  In  any  State,  Tenito- 
ry,  Possession,  or  District  conspire  to  prevent, 
by  force,  Intimidation,  or  threat,  any  person  from 
accepting  or  holding  any  office,  trust,  or  place  ot 
confidence  under  the  United  States,  or  from 
discharging  any  duties  thereof,  or  to  Induce  by 
like  means  any  officer  of  the  United  States  to 


leave  the  place,  where  his  duties  as  an  officer 
are  required  to  be  performed,  or  to  ln|ure  him  in 
his  person  or  property  on  account  of  his  lawful 
discharge  of  the  duties  of  his  office,  or  while 
engaged  In  the  lawful  discharge  thereof,  or  to 
injure  his  property  so  as  to  molest,  interrupt, 
hinder,  or  impede  him  in  the  discharge  of  his 
official  duties,  each  of  such  persons  shall  be 
fined  not  more  than  $5,000  or  imprisoned  not 
more  than  six  years,  or  both."  See  IRM  9213. 

222.(13)  (1-18-80)  9781 

Section  494.  Contractors’  Bonds, 

Bids,  and  Public  Records 
“Whoever  falsely  makes,  alters,  forges,  or 
counterfeits  any  bond,  bid,  proposal,  contract, 
guarantee,  security,  official  bond,  public  record, 
affidavit,  or  other  writing  for  the  purpose  of  de- 
frauding the  United  States;  or 
"Whoever  utters  or  publishes  as  true  or  pos- 
sesses with  Intent  to  utter  or  publish  as  true,  any 
such  false,  forged,  altered,  or  counterfeited 
writing,  knowing  the  same  to  be  false,  forged, 
altered,  or  counterfeited;  or 
"Whoever  transmits  to,  or  presents  at  any 
office  or  to  any  officer  of  the  United  States,  any 
such  false,  forged,  altered  or  counterfeited  writ- 
ing. knowing  the  same  to  be  false,  forged,  al- 
tered, or  counterfeited — 

"Shall  be  fined  not  more  than  $1,000  or  Im- 
prisoned not  more  than  ten  years,  or  both.”  See 
IRM  9213. 

222.(14)  (1-18-80)  9781 

Section  495.  Contracts,  Deeds, 
and  Powers  of  Attorney 

"Whoever  falsely  makes,  alters,  lorges,  Of 
counterfeits  any  deed,  power  of  attorney,  order, 
certificate,  receipt,  contract,  or  other  writing,  for 
the  purpose  of  obtaining  or  receiving,  or  ol  en- 
abling any  other  person,  either  directly  or  Indi- 
rectly, to  obtain  or  receive  from  the  United 
States  or  any  officers  or  agents  thereof,  any 
sum  of  money;  or 

"Whoever  utters  or  publishes  as  true  any 
such  false,  forged,  altered,  or  counterfeited 
writing,  with  Intent  to  defraud  the  United  States, 
knowing  the  same  to  be  false,  altered,  forged, 
or  counterfeited;  or 

"Whoever  transmits  to.  or  presents  at  any 
office  or  officer  of  the  United  States,  any  such 
writing  In  support  of,  or  In  relation  to,  any  ac- 
count or  claim,  with  Intent  to  defraud  the  United 
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States,  knowing  the  same  to  be  false,  altered, 
forged,  or  counterfeited — 

"Shall  be  fined  not  more  than  $1,000  or  im- 
prisoned not  more  than  ten  years,  or  both."  See 
IRM  9213. 

222.(15)  fi-.o-DO) 

Section  1001.  Statement*  or 
Entries  Generally 

"Whoever,  in  any  matter  within  the  jurisdic- 
tion of  any  department  or  agency  ol  the  United 
States  knowingly  and  willfully  falsifies,  con- 
ceals or  covers  up  by  any  trick,  scheme,  or 
device  a material  tact,  or  makes  any  false,  ficti- 
tious or  fraudulent  statements  or  representa- 
tions, or  makes  or  uses  any  false  writing  or 
document  knowing  the  same  to  contain  any 
false,  fictitious  or  fraudulent  statement  or  entry, 
shall  be  fined  not  more  than  $10,000  or  impris- 
oned not  more  than  five  years,  or  both."  See 
Text  318.4  and  IRM  9213. 

222.(16)  n-is-eo)  »'«< 

Section  1002.  Possession  of  False 
Papers  to  Defraud  United  States 

"Whoever,  knowingly  and  with  Intent  to  de- 
fraud the  United  States,  or  any  agency  thereof, 
possesses  any  false,  altered,  forged,  or  coun- 
terfeited writing  or  document  for  the  purpose  of 
enabling  another  to  obtain  from  the  United 
States,  or  from  any  agency,  officer  or  agent 
thereof,  any  sum  of  money,  shall  be  fined  not 
more  than  $10,000  or  Imprisoned  not  more  than 
five  years,  or  both."  See  IRM  9213. 

222.(17)  (5-»-eot  •'«' 

(Reserved) 

222.(18)  (i-i»-«o)  ««< 

Section  1114.  Protection  of 
Officers  and  Employees  of  the 
United  States 

(Sections  1111  and  1112  provide  the  penalties 
for  murder  and  manslaughter.) 

"Whoever  kills  ...  any  officer,  employee  or 
agent  of  the  Customs  or  of  the  Internal  Reve- 
nue or  any  person  assisting  him  In  the  execution 
ol  his  duties  . . . while  engaged  In  the  perform- 
ance of  his  official  duties,  or  on  account  of  the 
performance  ol  his  official  duties,  shall  be  pun- 
ished as  provided  under  sections  1111  and  1112 
of  this  title."  See  tRM  9213. 
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222.(19)  p-is-ao) 

Section  1501.  Assault  on  Process 
Server 

"Whoever  knowingly  and  willfully  obstructs, 
resists,  or  opposes  any  officer  of  the  United 
States,  or  other  person  duly  authorized.  In  serv- 
ing, or  attempting  to  serve  or  execute,  any  legal 
or  judicial  writ  or  process  of  any  court  of  the 
United  States,  or  United  States  magistrate;  or 

"Whoever  assaults,  beats,  or  wounds  any 
officer  or  other  person  duly  authorized,  knowing 
him  to  be  such  officer,  or  other  person  so  duly 
authorized,  in  serving  or  executing  any  such 
writ,  rule,  order,  process,  warrant,  or  other  legal 
or  judicial  writ  or  process — 

"Shall  except  as  otherwise  provided  by  law, 
be  fined  not  more  than  $300  or  imprisoned  not 
more  than  one  year,  or  both."  See  Text  411.5 
and  IRM  9213. 

222.(20)  (i-ie-toi 
Section  1503.  Influencing  or 
Injuring  Officer,  Juror  or  Witness 
Generally 

"Whoever  corruptly,  or  by  threats  of  force,  or 
by  any  threatening  letter  or  communication,  en- 
deavors to  Influence,  intimidate,  or  impede  any 
witness,  In  any  court  of  the  United  States  or 
before  any  United  States  magistrate  or  other 
committing  magistrate,  or  any  grand  or  petit 
|uror,  or  officer  in  or  of  any  court  of  the  United 
States,  or  officer  who  may  be  serving  at  any 
examination  or  other  proceeding  before  any 
United  Stales  magistrate  or  other  committing 
magistrate,  in  the  discharge  of  his  duty,  or  in- 
lures any  party  or  witness  In  his  person  or  prop- 
erty on  account  of  his  attending  or  having  at- 
tended such  court  or  examination  before  such 
officer,  magistrate,  or  other  committing  magis- 
trate. or  on  account  of  his  testifying  or  having 
testified  to  any  matter  pending  therein,  or  In- 
lures any  such  grand  or  petit  juror  in  his  person 
or  property  on  account  of  any  verdict  or  Indict- 
ment assented  to  by  him,  or  on  account  of  his 
being  or  having  been  such  |uror,  or  ln|ures  any 
such  officer,  magistrate,  or  other  committing 
magistrate  in  his  person  or  property  on  account 
of  the  performance  of  his  official  duties,  or  cor- 
ruptly or  by  threats  or  force,  or  by  any  threaten- 
ing letter  or  communication,  Influences,  ob- 
structs, or  Impedes,  or  endeavors  to  Influence, 
obstruct,  or  impede,  the  due  administration  of 
justice,  shall  not  be  fined  more  than  $5,000  or 
imprisoned  not  more  than  five  years,  or  both." 
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222.(21)  (i-ieso)  o?e  i 

Section  1510.  Obstruction  of 
Criminal  Investigations 

"(a)  Whoever  willfully  endeavors  by  means 
of  bribery,  misrepresentation,  intimidation,  or 
force  or  threats  thereof  to  obstruct,  delay,  or 
prevent  the  communication  of  information  re- 
lating to  a violation  of  any  person  to  a criminal 
Investigator;  or 

"Whoever  Injures  any  person  In  his  person  or 
property  on  account  of  giving  by  such  person  or 
by  any  other  person  of  any  such  Information  to 
any  criminal  Investigator — 

“Shall  be  fined  not  more  than  $5,000  or  Im- 
prisoned not  more  than  five  years,  or  both. 

"(b)  As  used  In  this  section,  the  term  'crimi- 
nal Investigator'  means  any  individual  duly  au- 
thorized by  a department,  agency,  or  armed 
force  of  the  United  States  to  conduct  or  engage 
in  Investigations  of  or  prosecutions  for  viola- 
tions of  the  criminal  laws  of  the  United  States.” 
See  Text  411.6. 

222.(22)  rt-rs-so)  078i 

Section  1621.  Perjury  Generally 

"Whoever,  having  taken  an  oath  before  a 
competent  tribunal,  officer,  or  person,  In  any 
case  In  which  a law  of  the  United  States  autho- 
rizes an  oath  to  be  administered,  that  he  will 
testify,  declare,  depose,  or  certify  truly,  or  that 
any  written  testimony,  declaration,  deposition, 
or  certificate  by  him  subscribed,  Is  true,  willfully 
and  contrary  to  such  oath  states  or  subscribes 
any  material  matter  which  he  does  not  believe 
to  be  true,  Is  guilty  of  perjury,  and  shall,  except 
as  otherwise  expressly  provided  by  law,  be 
fined  not  more  than  $2,000  or  Imprisoned  not 
more  than  five  years,  or  both.”  See  IRM  9213. 

222.(23)  (i-te-io)  «78< 

Section  1622.  Subornation  of 
Perjury 

"Whoever  procures  another  to  commit  any 
perjury  is  guilty  of  subornation  of  perjury,  and 
shall  be  fined  not  more  than  $2,000  or  Impris- 
oned not  more  than  five  years,  or  both."  See 
IRM  9213. 

222.(24)  (i-is-«oi  grei 

Section  1623.  False  Declarations 
Before  Grand  Jury  or  Court 

"(a)  Whoever  under  oath  In  any  proceeding 
before  or  ancillary  to  any  court  or  grand  |ury  of 
the  United  States  knowingly  makes  any  false 
material  declaration  or  makes  or  uses  any  other 
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Information,  Including  any  book,  paper,  docu- 
ment, record,  recording,  or  other  material, 
knowing  the  same  to  contain  any  false  material 
declaration,  shall  be  fined  not  more  than 
$10,000  or  Imprisoned  not  more  than  five  years, 
or  both. 

"(b)  This  section  Is  applicable  whether  the 
conduct  occurred  within  or  without  the  United 
States. 

"(c)  An  indictment  or  Information  for  viola- 
tion of  this  section  alleging  that,  In  any  proceed- 
ings before  or  ancillary  to  any  court  or  grand  jury 
of  the  United  States,  the  defendant  under  oath 
has  knowingly  made  two  or  more  declarations, 
which  are  Inconsistent  to  the  degree  that  one  of 
them  Is  necessarily  false,  need  not  specify 
which  declaration  Is  false  If — 

"(1)  each  declaration  was  material  to  the 
point  In  question,  and 

"(2)  each  declaration  was  made  within  the 
period  of  the  statute  of  limitations  for  the  of- 
fense charged  under  this  section. 

“In  any  prosecution  under  this  section,  the  falsi- 
ty of  a declaration  set  forth  In  the  Indictment  or 
information  shall  be  established  sufficient  for 
conviction  by  proof  that  the  defendant  while 
under  oalh  made  irreconcilably  contradictory 
declarations  material  to  the  point  in  question  in 
any  proceeding  before  or  ancillary  to  any  court 
or  grand  jury.  It  shall  be  a defense  to  an  indict- 
ment or  Information  made  pursuant  to  the  first 
sentence  of  this  subsection  that  the  defendant 
at  the  time  he  made  each  declaration  believed 
the  declaration  was  true. 

"(d)  Where,  In  the  same  continuous  court  or 
grand  Jury  proceeding  in  which  a declaration  Is 
made,  the  person  making  the  declaration  ad- 
mits such  declaration  to  be  false,  such  admis- 
sion shall  bar  prosecution  under  this  section  II, 
at  the  time  the  admission  Is  made,  the  declara- 
tion has  not  substantially  affected  the  proceed- 
ing, or  it  has  not  become  manifest  that  such 
falsity  has  been  or  will  be  exposed. 

"(e)  Proof  beyond  a reasonable  doubt  under 
this  section  Is  sufficient  for  conviction.  It  shall 
not  be  necessary  that  such  proof  be  made  by 
any  particular  number  of  witnesses  or  by  docu- 
mentary or  other  type  of  evidence."  See  IRM 
9213. 

222.(25)  fs-e-ao;  8781 

(Reserved) 
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222.(26)  (5-e-«o;  o?ei 

(Reserved) 

222.(27)  (i-ti-gg)  *i ii 

Section  1955.  Prohibition  of  Illegal 
Gambling  Businesses 

"(a)  Whoever  conducts,  finances,  manages, 
supervises,  directs,  or  owns  all  or  part  of  an 
illegal  gambling  business  shall  be  lined  not 
more  than  $20,000  or  imprisoned  not  more  than 
live  years,  or  both. 

"(b)  As  used  in  this  section — 

"(1)  'illegal  gambling  business'  means  a 
gambling  business  which — • 

"(i)  is  a violation  of  the  law  of  a Stale  or 
political  subdivision  in  which  it  is  conducted; 

"(ii)  involves  five  or  more  persons  who 
conducl,  finance,  manage,  supervise,  direct,  or 
own  all  or  part  of  such  business;  and 

"(iii)  has  been  or  remains  In  substantially 
continuous  operation  for  a period  in  excess  of 
thirty  days  or  has  a gross  revenue  of  $2,000  In 
any  single  day. 

"(2)  'gambling'  Includes  but  Is  not  limited 
to  pool-selling,  bookmaking,  maintaining  slot 
machines,  roulette  wheels  or  dice  tables,  and 
conducting  lotteries,  policy,  bolita  or  numbers 
games,  or  selling  chances  therein. 

"(3)  'State'  means  any  State  of  the  United 
States,  the  District  of  Columbia,  the  Common- 
wealth ot  Puerto  Rico,  and  any  territory  or  pos- 
session of  the  United  States. 

"(c)  If  five  or  more  persons  conduct,  finance, 
manage,  supervise,  direct,  or  own  all  or  part  of  a 
gambling  business  and  such  business  operates 
for  two  or  more  successive  days,  then,  for  the 
purpose  of  obtaining  warrants  for  arrests,  Inter- 
ceptions, and  other  searches  and  seizures, 
probable  cause  that  the  business  receives 
gross  revenue  in  excess  of  $2,000  in  any  single 
day  shall  be  deemed  to  have  been 
established." 

222.(28)  n-it-to)  0761 

Section  1962.  Prohibited  Activities 
of  Racketeer  Influenced  and 
Corrupt  Organizations 
"(a)  It  shall  be  unlawful  for  any  person  who 
has  received  any  Income  derived,  directly  or 
indirectly,  from  a pattern  of  racketeering  activity 
or  through  collection  of  an  unlawful  debt  In 
which  such  person  has  participated  as  a princi- 
pal within  the  meaning  of  section  2,  title  18, 
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United  States  Code,  to  use  or  invest,  directly  or 
Indirectly,  any  part  ot  such  Income,  or  the  pro- 
ceeds of  such  Income,  In  acquisition  of  any 
Interest  In,  or  the  establishment  or  operation  ot, 
any  enterprise  which  Is  engaged  In,  or  the  activi- 
ties of  which  affect,  interstate  or  foreign  com- 
merce. A purchase  of  securities  on  the  open 
market  for  purposes  of  investment,  and  without 
the  intention  of  controlling  or  participating  In  the 
control  ot  the  issuer,  or  of  assisting  another  to 
do  so,  shall  not  be  unlawful  under  this  subsec- 
tion if  the  securities  ot  the  Issuer  held  by  the 
purchaser,  the  members  ot  his  Immediate  fami- 
ly, and  his  or  their  accomplices  In  any  pattern  or 
racketeering  activity  or  the  collection  of  an  un- 
lawful debt  after  such  purchase  do  not  amount 
in  the  aggregate  to  one  percent  of  the  outstand- 
ing securities  of  any  one  class,  and  do  not 
confer,  either  In  law  or  In  fact,  the  power  to  elect 
one  or  more  directors  ot  the  Issuer. 

"(b)  It  shall  be  unlawful  for  any  person 
through  a pattern  of  racketeering  activity  or 
through  collection  of  an  unlawful  debt  to  ac- 
quire or  maintain,  directly  or  Indirectly,  any  Inter- 
est In  or  control  of  any  enterprise  which  Is  en- 
gaged In,  or  the  activities  of  which  affect,  Inter- 
state or  foreign  commerce. 

"(c)  It  shall  be  unlawful  for  any  person  em- 
ployed by  or  associated  with  any  enterprise 
engaged  in,  or  the  activities  of  which  affect. 
Interstate  or  foreign  commerce,  to  conduct  or 
participate,  directly  or  Indirectly,  In  the  conduct 
of  such  enterprise's  affairs  through  a pattern  of 
racketeering  activity  or  collection  of  unlawful 
debt. 

"(d)  It  shall  be  unlawful  for  any  person  to 
conspire  to  violate  any  of  the  provisions  of  sub- 
sections (a),  (b),  or  (c)  of  this  section. 

222.(29)  (i-iB-to)  0781 

Section  1963.  Criminal  Penalties 
for  Racketeer  Influenced  and 
Corrupt  Organizations 

"(a)  Whoever  violates  any  provision  of  sec- 
tion 1962  ot  this  chapter  shall  be  fined  not  more 
than  $25,000  or  Imprisoned  not  more  than 
twenty  years,  or  both,  and  shall  forfeit  to  the 
United  States  (1 ) any  interest  he  has  acquired  or 
maintained  In  violation  of  section  1962,  and  (2) 
any  Interest  In,  security  of,  claim  against,  or 
property  or  contractual  right  ot  any  kind  afford- 
ing a source  of  Influence  over,  any  enterprise 
which  he  has  established,  operated,  controlled, 
conducted,  or  participated  In  the  conduct  of,  In 
violation  of  section  1962. 


"(b)  In  any  action  brought  by  the  United 
States  under  this  section,  the  district  courts  of 
the  United  States  shall  have  (urisdiction  to  enter 
such  restraining  orders  or  prohibitions,  or  to 
take  such  other  actions.  Including,  but  not  limit- 
ed to,  the  acceptance  ot  satisfactory  perform- 
ance bonds,  in  connection  with  any  property  or 
other  interest  subject  to  forfeiture  under  this 
section,  as  it  shall  deem  proper. 

"(c)  Upon  conviction  of  a person  under  this 
section,  the  court  shall  authorize  the  Attorney 
General  to  seize  all  property  or  other  Interest 
declared  forfeited  under  this  section  upon  such 
terms  and  condilions  as  the  court  shall  deem 
proper.  II  a property  right  or  other  interest  is  not 
exercisable  or  transferable  for  value  by  the 
United  States,  it  shall  expire,  and  shall  not  re- 
vert to  the  convicted  person.  All  provisions  of 
law  relating  to  the  disposition  of  property,  or  the 
proceeds  from  the  sale  thereof,  or  the  remis- 
sion or  mitigation  of  forfeitures  for  violation  ot 
the  customs  laws,  and  compromise  of  claims 
and  the  award  of  compensation  to  Informers  in 
respect  ot  such  forfeitures  shall  apply  to  forfeit- 
ures incurred,  or  alleged  to  have  been  incurred, 
under  the  provisions  of  this  section  insofar  as 
applicable  and  not  Inconsistent  with  the  provi- 
sions thereof.  Such  duties  as  are  Imposed  upon 
the  collector  of  customs  or  any  other  person 
with  respect  to  the  disposition  of  property  under 
the  customs  laws  shall  be  performed  under  this 
chapter  by  the  Attorney  General.  The  United 
States  shall  dispose  ot  all  such  property  as 
soon  as  commercially  feasible,  making  due  pro- 
vision for  the  rights  of  innocent  persons." 


222.(30)  n-ia-eof  0701 

Section  2071.  Concealment, 

Removal  or  Mutilation  Generally 

"(a)  Whoever  willfully  and  unlawfully  con- 
ceals. removes,  mutilates,  obliterates,  or  de- 
stroys, or  attempts  to  do  so,  or.  with  intent  to  do 
so  takes  and  carries  away  any  record,  proceed- 
ing, map,  book,  paper,  document,  or  other 
thing,  filed  or  deposited  with  any  clerk  or  officer 
of  any  court  of  the  United  States,  or  In  any  public 
oftice,  or  with  any  judicial  or  public  officer  of  the 
United  States,  shall  be  fined  not  more  than 
$2,000  or  imprisoned  not  more  than  three 
years,  or  both. 

"(b)  Whoever,  having  the  custody  of  any 
such  record,  proceeding,  map,  book,  docu- 
ment, paper,  or  other  thing,  willfully  and  unlaw- 
fully conceals,  removes,  mutilates,  obliterates, 
falsifies,  or  destroys  the  same,  shall  be  fined 
not  more  than  $2,000  or  imprisoned  not  more 
than  three  years,  or  both;  and  shall  forfeit  his 
office  and  be  disqualified  from  holding  any  of- 
fice under  the  United  States.”  See  IRM  9213. 

222,(31)  (f-ts -to>  0701 

Section  2231.  Assault  or 
Resistance 

"(a)  Whoever  forcibly  assaults,  resists,  op- 
poses, prevents,  Impedes,  intimidates,  or  Inter- 
feres with  any  person  authorized  to  serve  or 
execute  search  warrants  or  to  make  searches 
and  seizures  while  engaged  in  the  performance 
of  his  duties  with  regard  hereto  or  on  account  of 
the  performance  ot  such  duties,  shall  be  lined 
not  more  than  $5,000  or  Imprisoned  not  more 
than  three  years,  or  both;  and — 
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"(b)  Whoever,  in  committing  any  act  in  viola- 
tion of  this  section,  uses  any  deadly  or  danger- 
ous weapon,  shall  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  than  ten  years, 
or  both."  See  IRM  9213. 

222.(32)  (i-i s-eo)  »r«i 

Section  2232.  Destruction  or 
Removal  ot  Property  to  Prevent 
Seizure 

"Whoever,  before,  during,  or  after  seizure  of 
any  properly  by  any  person  authorized  to  make 
searches  and  seizures,  in  order  to  prevent  the 
seizure  or  securing  of  any  goods,  wares,  or 
merchandise  by  such  person,  staves,  breaks, 
throws  overboard,  destroys,  or  removes  the 
same,  shall  be  fined  not  more  than  $2,000  or 
imprisoned  not  more  than  one  year,  or  both." 
See  IRM  9213. 

222.(33)  (1-19-90)  >7>i 

Section  2233.  Rescue  ot  Seized 
Property 

"Whoever  forcibly  rescues,  dispossesses,  or 
attempts  to  rescue  or  dispossess  any  properly, 
articles,  or  objects  after  the  same  shall  have 
been  taken,  detained,  or  seized  by  any  officer  or 
other  person  under  the  authority  of  any  revenue 
law  of  the  United  States,  or  by  any  person  au- 
thorized to  make  searches  and  seizures,  shall 
be  fined  not  more  than  $2,000  or  Imprisoned 
not  more  than  two  years,  or  both."  See  Text 
412.12  and  IRM  9213. 

222.(34)  ftvi»-ao)  «7«i 

Section  641.  Public  Money, 

Property  or  Records 

"Whoever  embezzles,  steals,  purloins,  or 
knowingly  converts  to  his  use  or  the  use  of 
another,  or  without  authority,  sells,  conveys  or 
disposes  of  any  record,  voucher,  money,  or 
thing  of  value  of  the  United  States  or  of  any 
department  or  agency  thereof,  or  any  property 
made  or  being  made  under  contract  for  the 
United  States  or  any  department  or  agency 
thereof;  or 

"Whoever  receives,  conceals,  or  retains  the 
same  with  Intent  to  convert  it  to  his  use  or  gain, 
knowing  it  to  have  been  embezzled,  stolen, 
purloined  or  converted — 

"Shall  be  fined  not  more  than  $10,000  or 
Imprisoned  not  more  than  ten  years,  or  both;  but 
it  the  value  of  such  property  does  not  exceed 
the  sum  of  $100,  he  shall  be  fined  not  more  than 


$1 ,000  or  imprisoned  not  more  than  one  year,  or 
both." 

230  (1-19-90)  0791 

(Reserved) 

240  (i-ts -90)  ozei 

Periods  of  Limitation  on  Criminal 
Prosecution 

241  (1-19-90)  0781 

IRC  6531.  Periods  of  Limitation 

"No  person  shall  be  prosecuted,  tried,  or  pun- 
ished for  any  of  the  various  offenses  arising 
under  the  Internal  revenue  laws  unless  the  ln-‘ 
dictment  is  found  or  the  Information  Instituted 
within  3 years  next  after  the  commission  of  the 
offense,  except  that  the  period  of  limitation 
shall  be  6 years — 

"(1)  for  offenses  Involving  the  defrauding 
or  attempting  to  defraud  the  United  States  or 
any  agency  thereof,  whether  by  conspiracy  or 
not,  and  in  any  manner; 

"(2)  for  the  offense  of  willfully  attempting 
In  any  manner  to  evade  or  defeat  any  tax  or  the 
payment  thereof; 

“(3)  for  the  offense  of  willfully  aiding  or 
assisting  in,  or  procuring,  counseling,  or  advis- 
ing, the  preparation  or  presentation  under  or  In 
connection  with  any  matter  arising  under,  the 
internal  revenue  laws,  of  a false  or  fraudulent 
return,  affidavit,  claim,  or  document  (whether  or 
not  such  falsity  or  fraud  is  with  the  knowledge  or 
consent  of  the  person  authorized  or  required  to 
present  such  return,  affidavit,  claim,  or 
document); 

"(4)  for  the  offense  of  willfully  falling  to  pay 
any  tax,  or  make  any  return  (other  than  a return 
required  under  authority  of  pari  III  subchapter  A 
of  chapter  61)  at  the  time  or  times  required  by 
law  or  regulations; 

"(5)  for  offenses  described  In  sections 
7206(1)  and  7207  (relating  to  false  statements 
and  fraudulent  documents); 

"(6)  for  the  offense  described  In  section 
7212(a)  (relating  to  Intimidation  of  officers  and 
employees  of  the  United  States); 

"(7)  for  offenses  described  In  section 
7214(a)  committed  by  officers  and  employees 
of  the  United  States;  and 

"(8)  for  offenses  arising  under  section  371 
of  Title  18  ot  the  United  State  Code,  where  the 
object  of  the  conspiracy  Is  to  attempt  In  any 
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manner  to  evade  or  defeat  any  tax  or  the  pay- 
ment thereof. 

"The  time  during  which  the  person  commit- 
ting any  of  the  various  offenses  arising  under 
the  internal  revenue  laws  is  outside  the  United 
States  or  is  a fugitive  from  Justice  within  the 
meaning  of  section  3290  of  Title  18  of  the  Unit- 
ed States  Code,  shall  not  be  taken  as  any  part 
of  the  time  limited  by  law  for  the  commence- 
ment of  such  proceedings.  (The  preceding  sen- 
tence shall  also  be  deemed  an  amendment  to 
section  3748(a)  of  the  Internal  Revenue  Code 
of  1939,  and  shall  apply  in  lieu  of  the  sentence  In 
section  3748(a)  which  relates  to  the  time  during 
which  a person  committing  an  offense  is  absent 
from  the  district  wherein  the  same  Is  committed, 
except  that  such  amendment  shall  apply  only  If 
the  period  of  limitations  under  section  3748 
would,  without  the  application  of  such  amend- 
ment, expire  more  than  3 years  after  the  date  of 
enactment  of  this  title,  and  except  that  such 
period  shall  not,  with  the  application  of  this 
amendment,  expire  prior  to  the  date  which  is  3 
years  after  the  date  of  enactment  of  this  title.) 
Where  a complaint  is  Instituted  before  a magis- 
trate of  the  United  States  within  the  period 
above  limited,  the  time  shall  be  extended  until 
the  date  which  is  9 months  after  the  date  of  the 
making  of  the  complaint  before  the  magistrate 
of  the  United  States.  For  the  purpose  of  deter- 
mining the  periods  of  limitation  on  criminal  pros- 
ecutions, the  rules  of  section  6513  shall  be 
applicable." 


242  (1-19-90)  9791 

IRC  6513.  Time  Return  Deemed 
Filed  and  Tax  Considered  Paid 

"(a)  Early  Return  or  Advance  Payment  of 
Tax. — For  purposes  of  section  6511,  any  return 
filed  before  the  last  day  prescribed  for  the  filing 
thereof  shall  be  considered  as  filed  on  such  last 
day.  For  purposes  of  section  6511(b)(2)  and  (c) 
and  section  6512,  payment  of  any  portion  of  the 
tax  made  before  the  last  day  prescribed  for  the 
payment  of  the  tax  shall  be  considered  made  on 
such  last  day.  For  purposes  of  this  subsection, 
the  last  day  prescribed  for  filing  the  return  or 
paying  the  tax  shall  be  determined  without  re- 
gard to  any  extension  of  time  granted  the  tax- 
payer and  without  regard  to  any  election  to  pay 
the  tax  In  Installments. 

"(b)  Prepaid  Income  Tax. — For  purposes  of 
section  6511  or  6512,  any  tax  actually  deducted 
and  withheld  at  the  source  during  any  calendar 
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year  under  chapter  24  shall,  In  respect  of  the 
recipient  of  the  income,  be  deemed  to  have 
been  paid  by  him  on  the  15th  day  of  the  fourth 
month  following  the  close  of  his  taxable  year 
with  respect  to  which  such  tax  is  allowable  as  a 
credit  under  section  31 . For  purposes  of  section 
6511  and  6512,  any  amount  paid  as  estimated 
income  tax  for  any  taxable  year  shall  be 
deemed  to  have  been  paid  on  the  last  day 
prescribed  for  filing  the  return  under  section 
6012  for  such  taxable  year  (determined  without 
regard  to  any  extension  of  time  for  filing  such 
return). 

“(c)  Return  and  Payment  of  Social  Security 
Taxes  and  Income  Tax  Withholding. — Notwith- 
standing subsection  (a),  for  purposes  of  section 
6511  with  respect  to  any  tax  Imposed  by  chapter 
21  or  24— 

"(1)  If  a return  for  any  period  ending  with  or 
within  a calendar  year  Is  filed  before  April  15  of 
the  succeeding  calendar  year,  such  return  shall 
be  considered  filed  on  April  1 5 of  such  succeed- 
ing calendar  year;  and 

"(2)  If  a tax  with  respect  to  remuneration 
paid  during  any  period  ending  with  or  within  a 
calendar  year  is  paid  before  April  15  of  the 
succeeding  calendar  year,  such  tax  shall  be 
considered  paid  on  April  15  of  such  succeeding 
calendar  year. 

"(d)  Overpayment  of  Income  Tax  Credited  I o 
Estimated  Tax. — If  any  overpayment  of  income 
tax  is,  in  accordance  with  section  6402(b), 
claimed  as  a credit  against  estimated  tax  for  the 
succeeding  taxable  year,  such  amount  shall  be 
considered  as  a payment  of  the  Income  tax  for 
the  succeeding  taxable  year  (whether  or  not 
claimed  as  a credit  In  the  return  of  estimated  tax 
for  such  succeeding  taxable  year),  and  no  claim 
or  refund  of  such  overpayment  shall  be  allowed 
for  the  taxable  year  In  which  the  overpayment 
arises." 


243  (1-19-90)  9791 

Title  18,  United  States  Code- 
General  Statute  ot  Limitations— 

Section  3282.  Offenses  Not 
Capital 

"Except  as  otherwise  expressly  provided  by 
law,  no  person  shall  be  prosecuted,  tried,  or 
punished  for  any  offense,  not  capital,  unless  the 
Indictment  Is  found  or  the  Information  Is  Institut- 
ed within  five  years  noxt  after  such  offense  shall 
have  been  committed.  (June  25, 1948,  ch.  645, 
Sec.  1, 62  Slat.  828  and  September  1, 1954,  ch. 
1214,  2d.  session,  68  Slat.  1142.)" 
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244  (l-it-eoi  9781 

Title  18,  United  States  Code — 

Fugitives  From  Justice 

24  4.1  (1-18-80)  0781 

Section  3290.  Fugitives  From 
Justice 

"No  statute  of  limitations  shall  extend  to  any 
person  fleeing  from  justice." 

244.2  (t-ie-to)  9781 

Section  1073.  Flight  to  Avoid 
Prosecution  or  Giving  Testimony 
"Whoever  moves  or  travels  in  Interstate  or 
foreign  commerce  with  Intent  either  (1)to  avoid 
prosecution,  or  custody  or  confinement  after 
conviction,  under  the  laws  of  the  place  from 
which  he  flees,  for  a crime,  or  an  attempt  to 
commit  a crime,  punishable  by  death  or  which  is 
a felony  under  the  laws  of  the  place  from  which 
the  fugitive  flees,  or  which,  In  the  case  of  New 
Jersey,  is  a high  misdemeanor  under  the  laws  of 
said  States,  or  (2)to  avoid  giving  testimony  In 
any  criminal  proceedings  in  such  place  In  which 
the  commission  of  an  offense  punishable  by 
death  or  which  is  a felony  under  the  laws  of  such 
place,  or  which  in  the  case  of  New  Jersey,  Is  a 
high  misdemeanor  under  the  laws  of  said  State, 
is  charged,  shall  be  fined  not  more  than  $5,000 
or  imprisoned  not  more  than  five  years,  or  both. 

"Violations  of  this  section  may  be  prosecuted 
only  in  the  Federal  judicial  district  In  which  the 
original  crime  was  alleged  to  have  been  com- 
mitted, or  in  which  the  person  was  held  In  custo- 
dy or  confinement  and  only  upon  formal  ap- 
proval in  writing  by  the  Attorney  General  or  an 
Assistant  Attorney  General  of  the  United 
States,  which  function  of  approving  prosecu- 
tions may  not  be  delegated.” 

250  (1-0-80)  878) 

Civil  Penalties  Applicable  to  Fraud 
and  Miscellaneous  Investigations 

251  (r- 18-80)  8781 

Introduction 

The  complete  texts  of  the  civil  penalty  sec- 
tions relating  to  income  and  miscellaneous  tax- 
es are  set  forth  herein. 

2 52  (1-18-80)  8781 

Internal  Revenue  Code  ot  1954, 

As  Amended  By  Tax  Reform  Act 
of  1969 


2 5 2.1  (1-18-80)  8781 

IRC  6651.  Failure  to  File  Tax 
Return  or  to  Pay  Tax 

"(a)  Addition  to  the  Tax. — In  case  of  failure— 
"(1)  to  file  any  return  required  under  au- 
thority of  subchapter  A of  chapter  61  (other  than 
part  III  thereof),  subchapter  A of  chapter  51 
(relating  to  distilled  spirits,  wines,  and  beer),  or 
of  subchapter  A of  chapter  52  (relating  to  tobac- 
co, cigars,  cigarettes,  and  cigarette  papers  and 
tubes),  or  of  subchapter  A of  chapter  53  (relat- 
ing to  machine  guns  and  certain  other  firearms), 
on  the  date  prescribed  therefor  (determined 
with  regard  to  any  extension  of  lime  for  filing), 
unless  It  is  shown  that  such  failure  Is  due  to 
reasonable  cause  and  not  due  to  willful  neglect, 
there  shall  be  added  to  the  amount  required  to 
be  shown  as  tax  on  such  return  5 percent  of  the 
amount  of  such  tax  if  the  failure  is  for  not  more 
than  1 month,  with  an  additional  5 percent  for 
each  additional  month  or  fraction  thereof  during 
which  such  failure  continues,  not  exceeding  25 
percent  in  the  aggregate; 

"(2)  to  pay  the  amount  shown  as  tax  on 
any  return  specified  In  paragraph  (1)  on  or  be- 
fore the  date  prescribed  for  payment  of  such  tax 
(determined  with  regard  to  any  extension  of 
time  for  payment),  unless  it  Is  shown  that  such 
failure  is  due  to  reasonable  cause  and  not  due 
to  willful  neglect,  there  shall  be  added  to  the 
amount  shown  as  tax  on  such  return  0.5  per- 
cent of  the  amount  of  such  tax  If  the  failure  Is  not 
for  more  than  1 month,  with  an  additional  0.5 
percent  for  each  additional  month  or  fraction 
thereof  during  which  such  failure  continues,  not 
exceeding  25  percent  In  the  aggregate;  or 
"(3)  to  pay  any  amount  In  respect  of  any 
tax  required  to  be  shown  on  a return  specified  In 
paragraph  (1)  which  Is  not  so  shown  (including 
an  assessment  made  pursuant  to  section 
6213(b))  within  10  days  ol  the  date  of  the  notice 
and  demand  therefor,  unless  It  Is  shown  that 
such  failure  Is  due  to  reasonable  cause  and  not 
due  to  willful  neglect,  there  shall  be  added  to 
the  amount  of  tax  stated  In  such  notice  and 
demand  0.5  percent  of  the  amount  of  such  tax  If 
the  failure  Is  for  not  more  than  1 month,  with  an 
additional  0.5  percent  for  each  additional 
month  or  fraction  thereof  during  which  such 
failure  continues,  not  exceeding  25  percent  in 
the  aggregate. 

"(b)  Penalty  Imposed  on  Net  Amount  Due. — 
For  purposes  of — 
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"(1)  subsection  (a)(1),  the  amount  of  tax 
required  to  be  shown  on  the  return  shall  be 
reduced  by  the  amount  of  any  part  of  the  tax 
which  is  paid  on  or  before  the  date  prescribed 
for  payment  ot  the  tax  and  by  the  amount  of  any 
credit  against  the  tax  which  may  be  claimed  on 
the  return, 

"(2)  subsection  (a)(2),  the  amount  of  tax 
shown  on  the  return  shall,  lor  purposes  ot  com- 
puting the  addition  for  any  month,  be  reduced 
by  the  amount  of  any  part  of  the  tax  which  is 
paid  on  or  before  the  beginning  of  such  month 
and  by  the  amount  of  any  credit  against  the  tax 
which  may  be  claimed  on  the  return,  and 
"(3)  subsection  (a)(3),  the  amount  of  tax 
stated  in  the  notice  and  demand  shall,  for  the 
purpose  of  computing  the  addition  for  any 
month,  be  reduced  by  the  amount  of  any  part  of 
the  tax  which  is  paid  before  the  beginning  of 
such  month. 

"(c)  Limitations  and  Special  Rule. — 

"(1)  Additions  under  more  than  one  para- 
graph.— 

"(A)  With  respect  to  any  return,  the 
amount  of  the  addition  under  paragraph  (1)  of 
subsection  (a)  shall  be  reduced  by  the  amount 
of  the  addition  under  paragraph  (2)  of  subsec- 
tion (a)  for  any  month  to  which  an  addition  to  tax 
applies  under  both  paragraphs(l)  and  (2). 

"(B)  With  respect  to  any  return,  the  max- 
imum amount  of  the  addition  permitted  under 
paragraph  (3)  of  subsection  (a)  shall  be  re- 
duced by  the  amount  of  the  addition  under  para- 
graph (1)  of  subsection  (a)  which  is  attributable 
to  the  tax  for  which  the  notice  and  demand  Is 
made  and  which  Is  hot  paid  within  10  days  of 
notice  and  demand. 

"(2)  Amount  ol  fax  shown  more  than 
amount  required  to  be  shown. — If  the  amount 
required  to  be  shown  as  tax  on  a return  Is  less 
than  the  amount  shown  as  tax  on  such  return, 
subsections  (a)(2)  and  (b)(2)  shall  be  applied  by 
substituting  such  lower  amount. 

"(D)  Exception  lor  Declarations  ol  Estimated 
Tax. — This  section  shall  not  apply  to  any  failure 
to  file  a declaration  of  estimated  tax  required  by 
section  6015  or  to  pay  any  estimated  tax  re- 
quired to  be  paid  by  section  6153  or  6154." 


252.2  n-iB-eo)  97et 

IRC  6652.  Failure  to  File  Certain 
Information  Returns 
"(a)  Additional  Amount. — In  case  of  each 
failure  to  file  a statement  of  a payment  to  anoth- 
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er  person,  required  under  authority  of  section 

6041  (relating  to  Information  at  source),  section 

6042  (relating  to  payments  of  corporate  divi- 
dends), section  6044  (relating  to  patronage  div- 
idends), section  6045  (relating  to  returns  of  bro- 
kers), or  section  6051(d)  (relating  to  information 
returns  with  respect  to  Income  tax  withheld), 
unless  ft  Is  shown  that  such  failure  Is  due  to 
reasonable  cause  and  not  to  willful  neglect, 
there  shall  be  paid  by  the  person  falling  to  file 
the  statement,  upon  notice  and  demand  by  the 
Secretary  or  his  delegate  and  in  the  same  man- 
ner as  tax,  $1  for  each  such  statement  not  filed, 
but  the  total  amount  Imposed  on  the  delinquent 
person  for  all  such  failures  during  any  calendar 
year  shall  not  exceed  $1,000." 

252.3  (i-is-eo)  srai 

IRC  6653.  Failure  to  Pay  Tax 

"(a)  Negligence  or  Intentional  Disregard  ol 
Rules  and  Regulations  With  Respect  to  Income 
or  Gin  Taxes. — If  any  part  of  any  underpayment 
(as  defined  In  subsection  (c)(1)  of  any  tax  Im- 
posed by  subtitle  A or  by  chapter  12  of  subtitle  B 
(relating  to  income  taxes  and  gift  taxes)  Is  due 
to  negligence  or  Intentional  disregard  of  rules 
and  regulations  (but  without  Intent  to  defraud), 
there  shall  be  added  to  the  tax  an  amount  equal 
to  5 percent  of  the  underpayment. 

“(b)  Fraud. — If  any  part  of  any  underpay- 
ment (as  defined  In  subsection  (c))  of  tax  re- 
quired to  be  shown  on  a return  is  due  to  fraud, 
there  shall  be  added  to  the  tax  an  amount  equal 
to  50  percent  of  the  underpayment.  In  the  case 
of  income  taxes  and  gift  taxes,  this  amount  shall 
be  In  lieu  of  any  amount  determined  under  sub- 
section (a). 

"(c)  Delinltion  ol  Underpayment. — For  pur- 
poses of  this  section,  the  term  'underpayment' 
means — 

"(1)  Income,  Estate,  Gin  and  Chapter  42 
Taxes. — In  the  case  of  a tax  to  which  Section 
6211  (relating  to  Income,  estate,  gift  and  chap- 
ter 42  taxes)  is  applicable,  a deficiency  as  de- 
fined in  that  section  (except  that,  for  this  pur- 
pose, the  tax  shown  on  a return  referred  to  In 
section  6211(a)(1)(A)  shall  be  taken  Into  ac- 
count only  if  such  return  was  filed  on  or  before 
the  last  day  prescribed  for  the  filing  of  such 
return,  determined  with  regard  fo  any  extenslbn 
of  time  for  such  filing),  and 
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"(2)  Other  Taxes. — In  Ihe  case  of  any  oth- 
er tax.  Ihe  amount  by  which  such  lax  imposed 
by  this  title  exceeds  the  excess  ol — 

"(A)  The  sum  ol — 

"(i)  The  amount  shown  as  Ihe  tax  by 
the  taxpayer  upon  his  return  (determined  with- 
out regard  to  any  credit  lor  an  overpayment  lor 
any  prior  period,  and  without  regard  to  any  ad- 
justment under  authority  ol  sections  6205(a) 
and  6413(a)).  it  a return  was  made  by  the  tax- 
payer within  the  time  prescribed  lor  tiling  such 
return  (determined  with  regard  to  any  extension 
ol  time  for  such  liling)  and  an  amount  shown  as 
the  tax  by  the  taxpayer  thereon,  plus 

"(ii)  Any  amount,  now  shown  on  the 
return,  paid  in  respect  ol  such  tax  over — 

"(8)  The  amount  ol  rebates  made. 

"For  purposes  ol  subparagraph  (0),  the  term 
'rebate'  means  so  much  ol  an  abatement,  cred- 
it, refund,  or  other  repayment,  as  was  made  on 
the  ground  that  the  tax  imposed  was  less  than 
the  excess  ol  the  amount  specified  in  subpara- 
graph (A)  over  the  rebates  previously  made. 

"(D)  No  Delinquency  Penally  if  Fraud  As- 
sessed.— II  any  penally  is  assessed  under  sub- 
section (b)  (relating  to  fraud)  (or  an  underpay- 
ment ol  tax  which  is  required  to  be  shown  on  a 
return,  no  penalty  under  section  6651  (relating 
to  laiture  to  lite  such  return  or  pay  tax)  shall  be 
assessed  with  respect  to  the  same 
underpayment. 

"(e)  Failure  to  Pay  Stamp  Tax. — Any  person 
(as  defined  in  section  6671(b))  who  willfully  fails 
to  pay  any  tax  imposed  by  this  title  which  Is 
payable  by  stamp,  coupons,  tickets,  books,  or 
other  devices  or  methods  prescribed  by  this 
title  or  by  regulations  under  authority  ol  this  title, 
or  willfully  attempts  in  any  manner  to  evade  or 
defeat  any  such  tax  or  the  payment  Ihereol, 
shall,  in  addition  to  other  penalties  provided  by 
law,  be  liable  to  a penalty  ol  50  percent  ol  the 
total  amount  ot  Ihe  underpayment  ol  the  lax." 

252.4  (i -te-eoi  tm 

IRC  6211.  Definition  ot  a 

Deficiency 

“(a)  In  General  — For  purposes  ol  this  title  in 
the  case  ol  income,  estate,  gilt,  and  excise 


taxes,  imposed  by  subtitles  A and  B.  and  chap- 
ter 42,  the  term  'deficiency'  means  the  amount 
by  which  the  tax  imposed  by  subtitle  A or  B or 
chapter  42  exceeds  the  excess  ol — 

"(1)  the  sum  ol 

"(A)  the  amount  shown  as  the  tax  by  the 
taxpayer  upon  his  return,  if  a return  was  made 
by  the  taxpayer  and  an  amount  was  shown  as 
the  lax  by  the  taxpayer  thereon,  plus 

"(B)  Ihe  amounts  previously  assessed 
(or  collected  without  assessment)  as  a deficien- 
cy, over — 

"(2)  the  amount  ol  rebates,  as  defined  in 
subsection  (b)(2),  made. 

"(b)  Rules  for  Application  ot  Subsection 
(a)  —For  purposes  ol  this  section — 

"(1)  The  tax  imposed  by  chapter  1 and  the 
tax  shown  on  the  return  shall  both  be  deter- 
mined without  regard  to  payments  on  account 
ol  estimated  tax,  without  regard  to  the  credit 
under  section  31 , and  without  regard  to  so  much 
ol  Ihe  credit  under  section  32  as  exceeds  2 
percent  ol  the  interest  on  obligations  described 
in  section  1451. 

"(2)  The  term  'rebate'  means  so  much  of 
an  abatement,  credit,  refund,  or  other  repay- 
ment, as  was  made  on  the  ground  that  the 
imposed  by  subtitle  A or  B or  chapter  42  was 
less  than  the  excess  of  the  amount  specified  in 
subsection  (a)(1)  over  the  rebates  previously 
made. 

"(3)  The  computation  by  the  Secretary  or 
his  delegate,  pursuant  to  section  6014,  ol  Ihe 
tax  imposed  by  chapter  1 shall  be  considered  as 
having  been  made  by  the  taxpayer  and  the  tax 
so  computed  considered  as  shown  by  the  tax- 
payer upon  his  return. 

252.5  (t-ts-eo)  »7«r 

Other  Civil  Penalties 

See  Exhibit  200-2  lor  a listing  of  other  civil 
penalties. 


Other  Criminal  Penalties 

Handbook  Reference:  221.(11) 

Section  Description  o/oflense 

7208  Otlenses  relating  to  stamps — 

(1)  Counterfeiting. 

(2)  Mutilation  or  removal. 

(3)  Use  of  mutilated,  Insufficient,  or  counterfeited  stamps. 

(4)  Reuse  ol  stamps. 

(5)  Disposal  and  receipt  ol  emptied  stamped  packages. 

7209  Unauthorized  use  or  sate  of  stamps. 

721 1 False  statements  to  purchasers  or  lessees  relating  to  tax. 

7231  Failure  to  obtain  license  (or  collection  ol  foreign  Items, 

7232  Failure  to  register  or  give  bond,  or  false  statement  by  manu- 

facturers or  producer  ol  gasoline  or  lubricating  oil. 

7233  Failure  to  pay,  or  attempt  to  evade  payment  ol,  tax  on  cot- 

ton futures,  and  other  violations. 

724 1 Failure  to  furnish  certain  Information  regarding  windfall  profit 
tax  on  domestic  crude  oil 

7261  Representation  that  retailers’  excise  tax  Is  excluded  from 
price  of  article. 

7270  Failure  to  affix  stamps  on  foreign  Insurance  policies  with  In- 
tent to  evade. 
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0 

Maximum  penalty 
$10,000,  5 yrs. 


$1 ,000,  6 months, 

$1,000, 1 yr. 

$5,000,  1 yr. 

$5,000,  5 yrs. 

$20,000,  3 yrs. 

$10,000,  1 yr, 

$1,000  fine. 

Double  amount  ol  tax  (line). 


(Next  page  is  9900-29) 
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SOCfKXl 

6656 

6657 
6672 

6674 

6675 

6676 
6677(a) 

6678 

6679 
6682 
7265(b) 
7268 


7269 

7271 


7272 

7273 


7304 

31USC231 


Description  of  offense 
Failure  to  make  deposit  of  taxes 

Bad  checks  tendered  not  In  good  faith. 

Failure  to  collect  and  pay  over  tax.  or  attempt  to  evade  or  defeat  a collected  tax 


Willfully  furnishing  fraudulent  withholding  statement  or  failing  to  furnish  state- 
ment to  employee. 

Making  an  excessive  claim  with  respect  to  the  use  of  gasoline  or  lubricating  oit 

Failure  to  supply  Identifying  numbers  on  returns,  statements,  or  documents,  or 
to  other  persons,  as  required. 

Failure  to  file  a return  required  under  Section  6048.  I R C.  (transfers  to  foreign 
trusis)  or  failure  to  report  Information  required  on  such  return 
Failure  to  furnish  statements  to  recipients  of  certain  items  of  income  (dividends, 
interest,  certain  wage  payments,  etc ) 

Failure  lo  Me  a required  return,  or  to  show  required  information,  relaiing  to 
organization  ol,  or  acquisition  ol  slock  of.  a foreign  corporation. 

Supplying  false  information  with  respect  to  itemized  deductions  for  withholding 
tax  allowance  purposes. 

Oleomargarine  or  adulterated  butter— purchasing  when  not  property  branded  or 
stamped 

Possession  of  goods  on  which  taxes  ere  Imposed  with  Intent  by  possessor  to  sell 
In  fraud  of  law  or  to  evade  tax. 

Failure  to  produce  records  or  property  relating  to  estate  tax 

Penalties  relating  to  alamos—  failure  lo  attach  or  cancel;  making,  selling,  issuing 

articles  or  documents  without  payment  ol  full  amount  ol  lax.  etc. 

Failure  to  register. 

Failure  lo  post  stamps  (not  Including  wagering  tax  stamp).  Not  willful 
Willful 

Fraudulently  claiming  drawback  on  goods  on  which  no  tax  was  paid,  or  claiming 
greater  amount  than  tax  paid. 

Liability  of  persons  making  false  claims. 


Penalty 

5%  of  the  amount  of  the  under 
payment 

t % ol  amount  ol  check;  Minimum:  $5 
or  amount  of  check. 

Total  amount  ol  lax  evaded,  not  col- 
lected. or  not  accounted  lor  and  paid 
over 
$50 

Equal  lo  double  the  excessive  amount 
claimed 

$5  for  each  failure. 

5%  of  the  amount  transferred,  not  to 
exceed  $1,000. 

$10,  each  failure 

$t. 000 

$50.  ($500.  after  12/31/81) 

$50. 

$500.  or  not  less  than  double  the 
amount  of  taxes  fraudulently  attempt- 
ed lo  be  evaded. 

Not  exceeding  $500. 

$50 

$50. 

Equal  to  special  tax  but  not  less  than 
$10. 

Double  above  penalty. 

$500,  or  triple  amount  ot  drawback 
claimed. 

$2,000  forfeiture  for  each  datm  plus 
double  the  amount  paid  out  by  the 
United  States 


IR  Manual 


MT  9781-28 

(Next  pago  l»  8781-35) 


310  (1-18-80)  9781 

Criminal  Investigation  Programs 

311  (5-9-80)  87(11 

General 

(1)  General  Enlorcement  Program 

(a)  This  program  encompasses  all  criminal 
enforcement  activities  ol  the  Criminal  Investi- 
gation Division  except  those  included  in  the 
special  enforcement  program.  The  Identifica- 
tion and  Investigation  of  income  tax  evasion 
cases  ol  substance  with  prosecution  potential 
is  a primary  objective.  The  program  also  pro- 
vides for  balanced  coverage  as  to  types  o(  vio- 
lations, as  well  as  geographic  locations  and 
economic  and  vocational  status  ol  violators  as 
considered  necessary  to  stimulate  voluntary 
compliance.  (IRM  9152) 

(b)  The  highest  priority  ot  the  Criminal  In- 
vestigation Division  is  to  create  maximum  posi- 
tive impact  on  the  compliance  attitudes  and 
practices  ol  taxpayers  through  an  effective 
General  Enlorcement  Program  (GEP).  Within 
the  GEP  Program,  priority  will  be  given  to  high 
impact  coordinated  compliance  projects.  (IRM 

9161.1) 

(2)  Special  Enlorcement  Program 

(a)  This  program  encompasses  the  identi- 
fication and  investigation  of  that  segment  of  the 
public  who  derive  substantial  income  from  ille- 
gal activities  and  violate  the  tax  laws  or  other 
related  statutes  in  contravention  of  the  Internal 
Revenue  laws.  The  very  nature  ot  their  opera- 
tions requires  national  coordination  ol  enforce- 
ment ellorts,  close  cooperation  and  liaison  with 
the  Department  of  Justice  and  other  Federal, 
State  and  local  law  enforcement  agencies. 
(See  IRM  9400  and  IRM  9153). 

(b)  Criminal  Investigation,  through  the 
Special  Enlorcement  Program,  will  continue  lo 
participate  actively  in  the  Federal  effort  against 
persons  who  derive  substantial  income  from 
illegal  activities  and  violate  the  tax  laws.  (IRM 

9161.2) 

31  2 (1-18-80)  9781 

Definitions  (IRM  9390) 

(1)  A "case"  Is  an  accumulation  ol  facts  con- 
cerning a taxpayer,  which  are  segregated  and 
associated  with  the  taxpayer's  name  and  evalu- 
ated tor  potential  assignment  to  an  employee 
for  appropriate  action. 

(2)  An  "assigned  case"  is  a case  that  has 
been  assigned  to  an  employee  or  group  ol  em- 
ployees tor  action,  and  that  Is  subject  to  a re- 
quirement tor  a written  report  or  an  entry  in  a log 
indicating  the  action  taken  when  the  assigned 
case  is  completed. 

(3)  A “case  tile"  Is  the  accumulated  notes, 
documentation  and  information  assembled  as 
a result  of  Service  inquiries  ot  and  about  a 
taxpayer  which  contains  the  taxpayer’s  name 


or  identifying  number  or  symbol  assigned  to  the 
taxpayer. 

(4)  An  "Informant's  communication"  is  a 
communication  Irom  anyone  outside  the  Serv- 
ice, written  or  oral,  voluntarily  submitted  to  the 
Service,  identifying  one  or  more  taxpayers  and 
providing  some  information  about  the  taxpayer. 
The  informant  may  be  anonymous. 

(5)  A "project"  Is  a study,  survey  or  canvass- 
ing activity  involving  a limited  number  ot  taxpay- 
ers within  such  categories  as  an  occupation,  an 
industry,  a geographic  area  or  those  involved  in 
a specific  economic  activity,  undertaken  lo 
identity  noncompliance  with  the  tax  laws. 

(6)  An  "intelligence  gathering  assignment" 
is  an  approved  assignment  made  for  the  pur- 
pose of  gathering  tax  related  Information  con- 
cerning a specific  individual  or  entity. 

(7)  An  investigation  is  the  gathering  of  perti- 
nent evidence  to  prove  or  disprove  the  exis- 
tence of  a violation  ot  the  law  or  regulations 
within  Criminal  Investigation  Jurisdiction. 

31  3 (5-9-80)  8781 

Planning  (Generally) 

(1)  The  purpose  of  a special  agent's  investi- 
gation Is  to  obtain  tacts  and  evidence.  His/her 
primary  aim  is  to  determine  whether  the  person 
under  investigation  has  committed  a criminal 
violation,  and,  if  the  tacts  disclose  violations 
subject  lo  criminal  or  civil  penalties  within  the 
jurisdiction  ot  the  Criminal  Investigation  Divi- 
sion, to  obtain  whatever  evidence  is  required  to 
sustain  criminal  proceedings  or  the  assertion  ot 
civil  penalties. 

(2)  The  special  agent  should  first  determine 
what  he/she  is  attempting  to  prove.  This  in- 
volves an  evaluation  and  analysis  ot  the  allega- 
tion to  ascertain  whether  the  available  facts 
indicate  a violation  within  Criminal  Investigation 
Division  jurisdiction  and  what  evidence  must  be 
obtained  to  establish  the  elements  ot  the  crime. 
A work  chart  or  other  plan  ot  procedure  may 
then  be  developed.  This  essentially  involves  a 
determination  of  listing  of  Information  and  evi- 
dence required  and  the  probable  source  there- 
of. Planning  tor  fraud  investigations  is  dis- 
cussed In  3(10)8.  See  also  IRM  9381  and  9382. 

(3)  All  criminal  investigations  should  be  com- 
menced and  concluded  as  expeditiously  as 
possible.  They  should  be  conducted  Impartially 
and  thoroughly  to  obtain  all  pertinent  informa- 
tion and  evidence.  Duplication  in  Investigations, 
unnecessary  Inconveniences  to  the  public  and 
unnecessary  embarrassment  to  the  taxpayer 
should  be  avoided.  Appropriate  courtesy 
should  be  shown  when  soliciting  information. 

(4)  Investigations  should  be  terminated 
when  sufficient  evidence  to  convict  has  been 
accumulated  Bnd  there  are  no  reasonable 
grounds  lo  expect  that  further  Investigation  may 
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produce  significant  results  in  relation  to  the 
available  evidence  and  to  the  additional  investi- 
gative time  and  effort  involved.  The  special 
agent  will  seek  out  all  who  are  implicated  in  the 
crime  and  obtain  definitive  evidence  as  to  their 
implication,  to  the  extent  reasonable.  Investiga- 
tions with  less  prosecution  potential  should  be 
closed  when  there  are  insufficient  resources  in 
the  foreseeable  future  for  completing  them  and 
there  are  others  of  greater  potential  for  devel- 
opment as  substantial  or  flagrant  criminal  viola- 
tions or  having  a greater  deterrent  potential. 

320  (1-18-80)  9791 

Knowledge  of  Law  and  Evidence 

321  (5-9-80)  9781 

References 

Planning  and  conducting  Investigations  in- 
volves the  application  of  knowledge  of  the  crim- 
inal and  tax  laws  contained  in  the  Internal  Reve- 
nue Code  (Title  26,  United  States  Code)  and  the 
Criminal  Code  (Title  18,  United  States  Code), 
together  with  a working  knowledge  of  the  fun- 
damental rules  of  evidence.  Handbook  text  322 
and  323  concern  general  information  relative  to 
law  and  evidence.  Specific  laws  encountered  In 
Criminal  Investigation  Division  investigations 
are  set  forth  in  Chapter  200.  Trial  procedure  Is 
discussed  in  Handbook  Chapter  700,  and  the 
sections  ol  the  Handbook  concerning  particular 
investigative  devices,  techniques,  and  proce- 
dures, such  as  interviewing  witnesses  and  ob- 
taining documentary  evidence.  Include  Infor- 
mation regarding  related  rules  of  evidence. 

322  ri-ia-ao)  9791 

Law 

322.1  (i-r»-80)  978i 

Definitions  of  Law 

(t)  Laws  are  rules  of  conduct  which  are  pre- 
scribed or  formally  recognized  as  binding,  and 
are  enlorced  by  the  governing  power. 

(2)  Common  and  Statutory  Law 

(a)  Common  law  comprises  the  body  of 
principles  and  rules  of  action  relating  to  govern- 
ment and  security  of  persons  and  property 
which  derive  their  authority  solely  from  usages 
and  customs  or  from  judgments  and  decrees  of 
courts  recognizing,  affirming,  and  enforcing 
such  usages  and  customs. 

(b)  Statutory  law  refers  to  laws  enacted 
and  established  by  a legislative  body.  All  Feder- 
al crimes  are  statutory  but  common  law  Is  fre- 
quently resorted  to  for  defining  words  used  In 
the  statutes.  For  example,  statutes  provide 
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penalties  for  attempted  evasion  ol  income  tax 
but  they  do  not  define  the  terms  "attempt"  and 
"evasion." 

(3)  Substantive  and  Adjective  Law — Sub- 
stantive law  creates,  defines,  and  regulates 
rights,  duties,  responsibilities,  and  obligations, 
whereas  ad|ective  or  remedial  law  provides 
rules  lor  enforcing  rights  or  obtaining  redress 
for  their  invasion.  Ad|ective  law  provides  rules 
ol  practice  concerning  proceedings  before, 
during,  and  after  trial,  and  rules  of  evidence 
relating  to  the  admission  of  evidence  at  trials 
and  the  testing  of  the  credibility  and  competen- 
cy of  witnesses. 

(4)  Criminal  and  Civil  Law — Criminal  law  is 
that  branch  of  law  which  defines  crimes  and 
provides  punishments.  Civil  law  relates  to  the 
establishment,  recovery,  or  redress  of  private 
and  civil  rights. 

322.2  (r-i8-80)  9791 

Definitions  of  Crimes 

An  act  is  a crime  against  the  United  States 
only  if  committed  or  omitted  In  violation  of  a 
statute  forbidding  or  commanding  it,  or  in  viola- 
tion of  a regulation  having  legislative  authority. 
Crimes  are  classified  and  defined  in  section  1, 
Title  18,  United  States  Code,  as  follows: 

"Notwilhstanding  any  Act  of  Congress  to  tt>e  contrary: 

"(1)  Any  offense  punishable  by  death  or  Imprisonment  for 

a term  exceeding  one  year  is  a felony. 

•‘(2)  Any  other  offense  Is  a misdemeanor. 

"(3)  Any  misdemeanor,  the  penalty  for  which  does  not  ex- 
ceed Imprisonment  for  a period  of  six  months  or  a fine  of  not 

more  than  $500.  or  both,  is  a petty  offense  ’* 

322.3  (r-f8-8<y  9791 

Parties  to  Criminal  Offenses 

(1)  Section  2,  Title  18  defines  as  principal, 
and  punishable  as  such,  one  who  commits  an 
olfense  against  the  United  States;  aids,  abets, 
counsels,  commands,  induces  or  procures  its 
commission;  or  willfully  causes  an  act  to  be 
done  which  il  directly  performed  by  him  or  an- 
other would  be  an  offense  against  the  United 
States.  (See  222.2) 

(2)  An  aider  and  abettor  may  be  convicted 
even  if  the  person  who  commits  the  offense  has 
not  been  indicted,  tried  or  convicted.  (Gray  v. 
US.;  Beau  champ  v.  US.)  One  who  causes  a 
criminal  act  may  be  convicted  even  If  the  per- 
former of  the  act  is  acquitted.  (U.S.  v.  Lester] 
Acquittal  of  one  mistakenly  charged  with  com- 
mission ol  a crime  does  not  affect  the  guilt  of 
one  proved  to  have  aided  and  abetted,  so  long 
as  it  is  established  that  the  crime  was  commit- 
ted by  someone.  (Von  Patzoll  v.  U.S.;  Legatos  v. 
U.S.) 
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(3)  To  aid  and  abet,  a defendant  must  asso- 
ciate himself  with  a venture,  whether  or  not 
there  Is  a conspiracy,  and  try  to  make  it  suc- 
ceed. Thus,  In  United  States  v.  Johnson,  where 
the  crime  of  attempted  tax  evasion  by  the  main 
defendant  was  based  on  alleged  concealment 
of  his  Interest  In,  and  income  from,  gambling 
clubs,  his  co-defendants  were  held  to  be  guilty 
because  they  consciously  were  parties  to  the 
concealment  by  pretending  to  be  proprietors 
even  if  they  did  not  actually  share  in  the  making 
of  false  returns.  A defendant  charged  with  aid- 
ing and  abetting  In  bribery  need  not  have  been 
present  when  the  bribe  was  paid.  ( Daniels  v. 
U.S.] 

(4)  A principal  Is  not  liable  for  a crime  com- 
muted by  an  agent  solely  because  ol  the  rela- 
tionship. He/she  will  be  liable  only  If  the  act  of 
the  agent  Is  with  his/her  knowledge  or  consent 
or  he/she  otherwise  comes  within  the  provi- 
sions of  section  2 of  Title  18.  The  agent,  him- 
self/herself, is  criminally  responsible  for  his/ 
her  own  actions. 

(5)  A person  becomes  an  accessory  after 
the  fact,  if,  with  knowledge  of  the  commission  of 
a crime,  he/she  assists  In  preventing  or  hinder- 
ing the  apprehension,  trial  or  punishment  of  the 
perpetrator.  (18  USC  3|  Suppressing  Important 
evidence  also  comes  within  this  category.  ( Neal 
v.  U.S.l  A person  Is  guilty  of  misprision  of  felony 
If  he/she  has  knowledge  of  the  actual  commis- 
sion of  a felony,  conceals  it,  and  does  not  make 
this  known  to  a person  in  authority  as  soon  as 
possible.  (18  USC  4.) 

(6)  A corporation  can  be  prosecuted  for  the 
criminal  acts  of  its  officers  concerning  corpo- 
rate affairs,  but  the  only  possible  punishment  Is 
by  fine.  However,  the  officers  themselves  are 
also  criminally  liable  for  these  same  acts.  ( Cur- 
rier Lumber  Co.  v.  U.S.) 

323  (1-18-80)  Q7Q t 

Evidence  (General  Rules) 


323.1  (i-isso)  9781 

Definition  of  Evidence 

Evidence  Is  all  the  means  by  which  any  al- 
leged matter  or  fact,  the  truth  of  which  is  submit- 
ted to  Investigation,  Is  established  or  disproved. 
Investigators  obtain  evidentiary  facts  which  by 
inference  tend  to  prove  or  disprove  the  ulti- 
mate, main,  or  principal  fact.  The  latter  Is  a 
matter  for  determination  by  a court  or  |ury.  For 
example,  a special  agent  obtains,  in  connection 
with  a net  worth  case,  documents  and  oral 


statements  showing  that  a taxpayer's  bank  bal- 
ance has  Increased  substantially.  That  is  an 
evidentiary  fact  from  which  an  inference  may  be 
drawn  relative  to  the  ultimate  or  principal  fact, 
namely,  that  the  taxpayer  willfully  attempted  to 
evade  Income  tax.  Legal  evidence  is  such  as  is 
admissible  in  court  under  the  rules  of  evidence 
because  it  tends  reasonably  and  substantially 
to  prove  a fact.  Evidence  Is  distinguished  from 
proof  In  that  the  latter  is  the  result  or  eflect  of 
evidence. 


323.2  (1-18-80)  9781 

Classifications  of  Evidence 

(1)  Direct  evidence  is  that  which,  if  believed, 
proves  the  existence  of  the  principal  or  ultimate 
fact  without  any  Inference  or  presumption.  It  is 
direct  when  the  very  facts  in  dispute  are  sworn 
to  by  those  who  have  actual  knowledge  of  them 
by  means  of  their  senses.  It  may  take  the  form 
of  admissions  or  confessions  made  in  or  out  of 
court. 

(2)  Circumstantial  evidence  Is  that  which 
tends  to  prove  the  existence  of  the  principal  fact 
by  Inference.  The  use  of  circumstantial  evi- 
dence is  recognized  by  the  courts  as  a legiti- 
mate means  of  proof,  and  involves  proving  sev- 
eral material  facts  which,  when  considered  in 
their  relationship  to  each  other,  tend  to  estab- 
lish the  existence  ol  the  principal  or  ultimate 
fact.  In  the  absence  of  a confession  of  a witness 
to  whom  the  violator  has  expressed  his  intent, 
violations  involving  willful  intent  are  proved  by 
circumstantial  evidence.  Indeed,  it  Is  the  only 
type  of  evidence  generally  available  to  shown 
such  elements  of  a crime  as  malice,  Intent,  or 
motive,  which  exist  only  in  the  mind  of  the  per- 
petrator of  the  deed.  The  proof  of  most  Internal 
Revenue  violations,  therefore,  Is  based  on  cir- 
cumstantial evidence.  Circumstantial  evidence 
includes  direct  testimony  as  to  secondary  (acts 
which  are  relied  on  to  establish  the  main  fact  in 
Issue.  For  example.  In  a tax  evasion  case,  a 
taxpayer’s  customer  testifies  that  he/she  paid 
$10,000  for  merchandise  and  a Government 
agent  testifies  that  the  payment  does  not  ap- 
pear on  the  taxpayer's  books  and  lax  returns. 
Those  facts  constitute  direct  evidence  of  the 
ommlsslon  of  $10,000  In  income  but  not  ol  the 
main  Issue,  which  Is,  “Did  the  defendant  willlully 
attempt  to  evade  Income  tax?" 

(a)  In  addition  to  proving  Intent,  a subject 
covered  In  greater  detail  In  text  41(11).2  on  will- 
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fulness,  circumstantial  evidence  Is  also  fre- 
quently used  to  prove  unreported  Income  as 
shown  by  increases  in  net  worth,  expenditures, 
or  bank  deposits. 

(b)  Circumstantial  evidence  may  be  as  co- 
gent and  convincing  as  direct  evidence  and  the 
jury  may  properly  find  that  it  outweighs  conflict- 
ing direct  evidence.  However,  the  inference 
must  be  based  on  convincing  facts  and  must  be 
a more  probable  and  natural  one  than  other 
explanations  offered.  The  Supreme  Court  in  the 
Holland  case  stated  as  follows: 

"Circumstantial  evidence  In  (Ns  respect  b Intrinsically  no 
different  from  testimonial  evidence.  Admittedly,  circumstan- 
tial evidence  may  In  some  cases  point  to  a wtxrlly  Incorrect 
result.  Yet  this  is  equally  true  of  testimonial  evidence.  In  both 
Instances,  a jury  to  asked  to  weigh  the  chances  of  the  evi- 
dence's correctly  pointing  to  guHt  against  the  possibility  of 
inaccuracy  or  ambiguous  inference.  In  both,  the  jury  must 
use  its  experience  with  people  and  events  In  weighing  the 
probabilities.  If  the  Jury  Is  convinced  beyond  a reasonable 
doubt,  we  can  require  no  more.” 

(3)  Evidence  may  be  positive  or  negative— 
Evidence  is  positive  when  it  relates  to  proot  that 
a tact  did  or  did  not  happen  or  exist.  Evidence  is 
negative  when  a witness  states  that  he  does 
not  have  knowledge  ol  the  happening  or  exis- 
tence ot  a tact  or  circumstance.  Examples  ot 
the  latter  are  testimony  that  the  records  ot  a 
District  Director  do  not  show  that  the  taxpayer 
tiled  a return  and  testimony  ol  an  agent  that  he/ 
she  examined  records  relating  to  teal  estate, 
bank  accounts,  and  other  assets  In  a given  area 
and  did  not  find  any  additional  assets  at  the 
starting  point.  Positive  evidence  is  stronger 
than  negative  evidence.  In  the  Holland  case  the 
Supreme  Court  held  that  proot  ot  a likely  source 
ot  unreported  Income  was  sufficient  to  convict 
in  a net  worth  case  without  negating  all  possible 
nontaxable  sources  ot  the  alleged  net  worth 
increases.  However,  certain  facts  can  be 
shown  only  be  negative  evidence.  In  the  Massel 
case  the  Supreme  Court  held  that  proof  ot  a 
likely  source  ol  unreported  income  is  not  neces- 
sary whore  all  possible  sources  of  nontaxable 
Income  wore  negated. 

(4)  Evidence  also  may  be  classified  as  oral, 
documentary,  and  real — Evidence  may  be  pre- 
sented orally  through  witnesses,  or  by  the  intro- 
duction ol  records  or  other  physical  objects. 
Oral  testimony  consists  ot  statements  made  by 
living  witnesses  under  oath  or  alllrmatton.  Doc- 
umentary evidence  consists  ol  writings  such  as 
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judicial  and  official  records,  contracts,  deeds, 
and  less  formal  writings  such  as  letters,  memo- 
randums, and  books  and  records  ol  private  per- 
sons and  organizations.  Maps,  diagrams,  and 
photographs  are  classed  as  documentary  evi- 
dence. Real  or  physical,  sometimes  called  de- 
monstrative evidence,  relates  to  tangible  ob- 
jects or  property  which  are  admitted  in  court  or 
inspected  by  a trier  ot  tacts.  More  detailed  Infor- 
mation regarding  oral  testimony  and  documen- 
tary evidence  is  presented  in  text  737  and  350, 
respectively. 


323.3  (t-rrwrw  »’»< 

Relevancy,  and  Competency 

(1)  To  be  admissible  evidence  must  be  rele- 
vant, and  competent.  If  a (act  ottered  in  evi- 
dence relates  in  some  logical  way  to  the  princi- 
pal fact,  it  is  relevant.  The  word  relevant  Implies 
a traceable  and  significant  connection.  A lact 
need  not  bear  directly  on  the  principal  fact.  It  Is 
sufficient  if  it  constitutes  one  link  In  a chain  of 
evidence  or  that  It  relates  to  lacts  which  would 
constitute  circumstantial  evidence  that  a fact  in 
Issue  did  or  did  not  exist.  One  lact  is  logically 
relevant  to  another  if,  taken  by  itself  or  In  con- 
nection with  other  tacts,  It  proves  or  tends  to 
prove  the  existence  of  the  other  fact.  If  the  fact 
Is  logically  relevant,  it  Is  also  legally  relevant 
unless  It  is  barred  by  some  rule  of  evidence.  The 
principal  question  to  be  resolved  In  determining 
relevancy  is:  “Would  the  evidence  be  helpful  to 
the  finder  of  the  fact  In  resolving  the  Issue?" 
(Rule  401,  Federal  Rules  ot  Evidence). 

(2)  The  terms  relevant  and  competent  are 
not  synonymous.  Evidence  must  not  only  be 
logically  relevant  and  sufficiently  persuasive 
but  also  legally  admissible,  in  other  words,  com- 
petent. Relevant  evidence  may  be  incompetent 
and  hence  Inadmissible  because  it  is  hearsay, 
or  not  the  best  evidence. 

(3)  The  word  "irrelevant"  usually  refers  more 
particularly  to  the  statement  sought  to  be  elicit- 
ed. Although  incompetency  may  relate  todocu- 
ments,  in  many  cases  it  may  go  to  the  person  of 
the  witness  In  that  he/she  may  be  under  some 
disability  which  prevents  him/her  from  testify- 
ing in  the  particular  case.  For  example,  a person 
Is  not  competent  to  testify  it  he/she  does  not 
understand  the  nature  ol  an  oath  or  is  unable  to 
narrate  with  understanding  the  tacts  he/she 
has  seen. 


. (4)  As  applied  to  evidence  such  as  docu- 
ments, evidence  is  competent  it  it  was  obtained 
In  a manner,  In  a form,  and  from  a source  proper 
under  the  law.  Examples  ol  Incompetent  evi- 
dence are  a confession  involuntarily  obtained 
or  an  unsigned  carbon  copy  of  a document 
which  is  offered  without  any  explanation  tor  the 
failure  to  produce  the  original. 

(5)  Evidence  may  have  limited  admissibility. 
The  lact  that  certain  evidence  is  not  admissible 
for  one  purpose,  does  not  preclude  Its  use  tor 
another.  An  evidentiary  fact  may  not  be  admis- 
sible as  independent  proof  of  the  principal  fact, 
and  yet  be  admitted  to  corroborate  or  impeach. 
To  illustrate,  tax  returns  tor  years  prior  to  those 
in  an  indictment  may  be  used  to  corroborate  the 
starting  point  for  a net  worth  computation  al- 
though they  would  not  be  admissible  as  proof  of 
the  charge  of  attempted  evasion. 

(6)  A special  agent  should  obtain  and  report 
all  facts  which  logically  relate  to  the  subject  ot 
his/her  investigation.  He/she  should  not  omit 
any  significant  facts  because  of  doubt  regard- 
ing their  relevance.  There  are  no  absolute  and 
concrete  standards  for  relevancy  because  the 
facts  vary  in  each  case.  Therefore,  judges  have 
broad  discretion  in  determining  what  evidence 
is  relevant.  Likewise,  the  special  agent  should 
not  omit  evidence  because  of  doubt  as  to  Its 
materiality  or  competency. 

323.4  (i-ieso)  »7«i 

Judicial  Notice 

(1)  To  save  time  and  expense,  a trial  judge 
may  accept  certain  facts  without  requiring 
proof,  If  (hey  are  commonly  and  generally 
known,  or  can  be  easily  discovered.  [Applica- 
tion of  Knapp-Monarch  Co.;  Porter  v.  Sunshine 
Packing  Co.|  Judicial  notice  of  such  facts  takes 
the  place  of  proof  and  Is  of  equal  force.  This 
does  not  prevent  a party  from  introducing  evi- 
dence to  dispute  the  matter.  [App.  of  Knapp- 
Monarch  Co..  9 Wigmore  on  Evid.  (3rd  Ed.)  sec. 
2567.) 

(2)  A matter  of  judicial  notice  may  be  said  to 
have  three  material  requisites: 

(a)  It  must  be  a matter  of  common  and 
general  knowledge  (or  capable  ot  accurate  and 
ready  demonstration).  [App.  ot  Knapp-Monarch 
Co.  | 

(b)  It  must  be  well-settled  and  not  uncer- 
tain; and 

(c)  It  must  be  known  to  be  within  the  limits 
ot  the  jurisdiction  of  the  court.  [20Am.  Jurispru- 
dence, Evidence,  p.  81.  sec.  59.) 
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(3)  A Federal  court  must  take  Judicial  notice 
ol  such  matters  as  the  Constitution,  statutes  of 
the  United  Slates  (including  legislative  history), 
[Alaska  v.  American  Can  Co.)  treaties,  contents 
ot  the  Federal  Register,  In  which  the  Internal 
Revenue  and  other  administrative  regulations 
are  published,  and  the  taws  of  each  stale.  [La- 
mar v.  Micou;  Application  of  Dandridge.j  Laws 
of  foreign  jurisdictions  are  not  judicially  noticed. 

(4)  A Federal  court  will  judicially  notice  its 
record  In  the  same  case.  [Lf.S.  v.  Russell]  It  is 
not  required  to  notice  prior  litigation  in  the  same 
court,  (Benefit  v.  U.S.)  but  may  do  so  under 
certain  circumstances  where  the  prior  proceed- 
ings are  closely  related,  as  In  a contempt  pro- 
ceeding. ( O'Malley  v.  U.S.| 

(5)  Federal  courts  may  also  Judicially  notice 
such  matters  as  scientific  and  statistical  facts, 
well-established  commercial  usages  and  cus- 
toms, and  historical  and  geographical  facts. 


323.5  f I- 18-40)  9781 

Presumptions 

(1)  A presumption  Is  a rule  of  law  which  per- 
mits the  drawing  of  a particular  Inference  as  to 
the  existence  of  one  fact  not  certainty  known 
from  the  existence  of  other  particular  facts.  Al- 
though it  is  not  evidence,  it  may  be  considered 
as  a substitute  for  evidence.  Any  inference  is  a 
permissible  deduction  from  the  evidence  and 
may  be  accepted  or  rejected  by  the  trier  of  fact 
whether  It  be  the  court  or  a |ury.  It  differs  from  a 
presumption  in  that  the  latter  is  a rule  of  law 
affecting  the  duly  of  proceeding  with  the  evi- 
dence. For  example,  there  Is  a presumption  In 
civil  cases  that  the  Commissioner's  determina- 
tion of  additional  income  Is  correct,  |Rule  32, 
Rules  of  Praclice,  Tax  Court:  Welch  v.  Helver- 
ing, Botany  Mills  v.  U.S.)  although  he  sfitl  has 
the  burden  of  proving  Intent  to  evade  tax.  How- 
ever, an  Inference  of  such  Intent  may  arise  from 
certain  proved  facts. 

(2)  Presumptions  may  be  conclusive  or  re- 
buttable. A conclusive  presumption  Is  binding 
upon  the  court  and  |ury  and  evidence  in  rebuttal 
Is  not  permitted.  For  example,  it  Is  generally 
recognized  that  an  Intent  under  the  age  of  sev- 
en Is  conclusively  presumed  to  be  Incapable  ot 
committing  a felony. 

(3)  A rebuttable  presumption  Is  one  which 
prevails  until  it  is  overcome  by  evidence  to  the 
contrary.  Some  rebuttable  presumptions  are: 
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(a)  In  criminal  cases,  a defendant  is  pre- 
sumed to  be  innocent  until  he/she  Is  proved 
guilty  beyond  a reasonable  doubt. 

(b)  A presumption  as  to  authenticity  of  sig- 
natures on  Internal  Revenue  documents  Is  cov- 
ered by  IRC  6064,  which  provides:  "The  fact 
that  an  Individual's  name  is  signed  to  a return, 
statement,  or  other  document  shall  be  prima 
facie  evidence  for  ell  purposes  that  the  return, 
statement  or  other  document  was  actually 
signed  by  him.”  Presumptions  as  to  the  authori- 
zation lor  signing  corporation  and  partnership 
returns  are  contained  In  IRC  6062  and  6063. 

(c)  It  is  presumed  that  public  officers  per- 
form their  duties  according  to  law  and  do  not 
exceed  their  authority. 

(d)  Every  person  is  presumed  to  know  the 
law,  and  Ignorance  of  the  law  Is  no  excuse  for  Its 
violation.  This  presumption  does  not  relieve  the 
government  from  proving  willfulness  In  criminal 
actions  for  violation  of  the  Internal  Revenue 
laws.  The  defendant  may  show  his/her  miscon- 
ception of  the  Internal  Revenue  law  as  evi- 
dence of  his/her  lack  of  willfulness.  | Halgler  v. 
U.S] 

(e)  A person  signing  an  Instrument  Is  pre- 
sumed to  have  knowledge  of  Its  contents. 

(0  A person  of  ordinary  Intelligence  Is  pre- 
sumed to  Intend  the  natural  and  probable  con- 
sequences of  his  voluntary  acts.  Although  this 
presumption  In  itself  will  not  relieve  the  burden 
of  proving  willfulness,  It  does  operate  to  permit 
Inferences  to  be  drawn  from  the  acts  of  the 
defendant  which  may  constitute  the  circum- 
stantial proof  of  willfulness.  | McKenna  v.  U.S. ] 

(g)  The  deductions  and  exclusions  ap- 
pearing on  an  Income  tax  return  are  presumed 
to  be  all  that  exist.  [U.S.  v.  Bender ) 

(h)  Every  person  is  presumed  to  be  sane. 

(I)  Proof  that  a letter,  properly  stamped 

and  addressed,  was  mailed  and  not  returned  to 
the  return  address  creates  a presumption  that  It 
was  received. 

(])  The  flight  of  a person  accused  of  a crime 
or  an  attempt  to  evade  arrest  may  create  a 
presumption  of  guilt 

(k)  The  destruction,  mutilation,  or  conceal- 
ment of  books  and  records  or  other  evidence 
creates  a presumption  that  the  production  of 
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the  records  or  evidence  would  be  unfavorable 
to  the  person  destroying  them.  A fabricator  ol 
evidence  also  creates  a presumption  against 
himself /herself.  It  Is  proper  for  a court  to  charge 
the  |ury  that  it  may  consider  the  taxpayer's  re- 
fusal to  produce  his/her  books  and  records  for 
Internal  Revenue  inspection,  in  determining  the 
question  of  willfulness.  [Lou/s  C.  Smith  v.  U.S.; 
Beard  v.  U.S. ; Olson  v.  U.S. ; Myres  v.  U.S  ] 


323.6  (i-ts so)  oral 

Burden  of  Proof 

(1)  Burden  of  proof  Is  the  obligation  of  the 
party  alleging  the  affirmative  of  an  issue  to 
prove  It.  This  burden  remains  on  the  Govern- 
ment throughout  a criminal  trial  although  the 
burden  of  going  forward  with  evidence  may  shill 
from  one  side  to  the  other.  (Llsansky  v.  U.S. I 
The  doctrine  of  judicial  notice  and  the  operation 
of  presumptions  are  aids  in  carrying  the  burden 
of  proof  and  in  proceeding  with  evidence.  When 
the  party  having  the  burden  of  proof  has  pro- 
duced sufficient  evidence  for  the  jury  to  return  a 
verdict  in  favor  of  such  party,  a prima  facie  case 
has  been  established.  This  does  not  mean  that 
the  |ury  will  render  such  a verdict,  but  that  they 
could  do  so  from  the  standpoint  of  sufficiency  of 
evidence.  At  this  point  the  defendant  has  two 
choices.  He/she  may  choose  to  offer  no  evi- 
dence, relying  on  the  court  and  |ury  to  decide 
that  the  Government  has  not  overcome  the 
presumption  of  Innocence,  or  he/ she  may  offer 
evidence  In  his  defense.  If  he/she  wishes  to 
Introduce  new  matters  by  way  of  denial,  expla- 
nation, or  contradiction,  the  burden  of  going 
forward  with  evidence  is  his/her,  although  the 
prosecution  still  has  the  burden  of  proof  with 
respect  to  the  entire  case.  The  court  pointed 
this  out  to  a Jury  In  the  Litllefield  case  In  the 
following  lariguage: 

Ths  burden  ol  ptoo I to  not  upon  the  detendenl  to  prove 
thet  he /Ure  did  believe  the!  the  wsy  to  which  he/ihe  comput- 
ed end  returned  his/her  Income  wei  correct,  but  the  burden 
to  upon  the  Government  to  prove  beyond  e reasonable  dorArl 
the!  the  detendenl  Intended  to  commit  a crime  and  Intended 
wtiitutty  to  defraud  the  Government  tf  you  have  a reasonable 
doubt  arising  from  the  evidence  as  to  whether  or  not  to  com- 
puting and  retumtog  his/her  Income  lor  the  years  Involved 
here  the  delendant  acted  In  good  lalth  accordng  to  the  best 
ol  his/her  knowledge  and  understanang.  even  though  his 
method  ol  conputallon  might  have  been  enlkety  wrong.  It  Is 
your  duty  lo  find  him  not  gutty.'* 
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(2)  Proof  beyond  a reasonable  doubt  of  ev- 
ery element  of  the  crime  charged  is  necessary 
for  a conviction.  In  charging  a jury  as  to  the 
meaning  of  reasonable  doubt,  the  judge  In  U.S. 
v.  Sunderland  stated: 

"A  reasonable  doubt,  is  a doubt  founded  upon  a consider- 
ation of  all  the  evidence  and  must  be  based  on  reason.  Be- 
yond a reasonable  doubt  does  nol  mean  to  a moral  certainty 
or  beyond  a mere  possible  dount  or  an  imaginary  doubt.  It  is 
such  a doubt  as  would  deter  a reasonably  prudent  man  or 
woman  from  acting  or  deciding  In  the  more  Important  matters 
involved  in  his  or  her  own  alfairs.  Doubts  which  are  not  based 
upon  a reasonable  and  careful  consideration  of  all  Ihe  evi- 
dence. but  are  purely  Imaginary,  or  born  of  sympathy  alone, 
should  not  be  considered  and  should  not  influence  your  ver- 
dict. II  is  only  necessary  that  you  should  have  that  certainty 
with  which  you  transact  the  more  important  concerns  in  life.  If 
you  have  that  certainty,  then  you  are  convinced  beyond  a 
reasonable  doubt. 

"A  defendant  may  not  be  convicted  upon  mere  suspicion 
or  conjecture.  A defendant  should  be  acquitted  H the  evi- 
dence Is  equally  consistent  with  Innocence  as  with  guilt.” 

(3)  In  civil  cases  Ihe  burden  of  proof  ordinari- 
ly is  on  Ihe  plaintiff  fo  prove  his/her  case,  with- 
out any  presumption  against  him/her  at  the 
outset.  In  tax  cases,  however,  the  burden  Is 
upon  the  plantiff  or  petitioner  (taxpayer)  to  over- 
come the  presumption  of  correctness  of  the 
Commissioner’s  determination  of  the  deficien- 
cy. (Avery  v.  Comm  ] Rule  32  of  the  Rules  of 
Practice,  Tax  Court,  provides:  "The  burden  of 
proof  shall  be  upon  the  petitioner,  except  as 
otherwise  provided  by  statute,  and  except  that 
in  respect  of  any  new  matter  pleaded  In  his 
answer,  It  shall  be  upon  the  respondent.”  There 
are  four  important  exceptions  to  the  above  rule, 
namely,  fraud  cases,  | Paddock  v.  U.S.]  where 
assessment  is  asserted  within  the  six-year  limi- 
tation on  account  of  alleged  omission  ol  more 
than  25  percent  of  gross  income  stated  In  the 
return,  other  new  matters  pleaded  by  the  Com- 
missioner, and  transferee  proceedings. 

(a)  The  Internal  Revenue  Code  provides 
that  the  burden  ol  proofs  is  on  the  Commission- 
er where  fraud  Is  alleged.  IRC  7454  states:  “In 
any  proceeding  Involving  the  issue  whether  the 
petitioner  has  been  guilty  of  fraud  with  Intent  to 
evade  tax,  the  burden  of  proof  In  respect  of 
such  issue  shall  be  upon  Ihe  Secretary  or  his 
delegate.’’  As  a matter  of  general  law  It  has 
always  been  held  that  one  who  alleges  fraud 
must  prove  it.  IBudd  v.  Comm.] 

(b)  Where,  under  IRC  6501(e),  Ihe  Com- 
missioner makes  an  assessment  after  the 
three-year  limitation  period,  but  within  six  years 
after  the  return  is  filed,  because  of  omission  of 
more  than  25  percent  ol  the  amount  of  gross 
income  shown  In  the  return,  the  burden  of  prov- 
ing the  required  omission  is  on  him/her.  (Reis  v. 
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Comm  ] This  Is  in  line  with  the  general  rule  that 
one  relying  on  an  exception  to  the  statute  of 
limitations  must  prove  the  exception.  (Wood  v. 
Comm.] 

(c)  Tax  Court  Rule  32  provides  that  the 
Commissioner  has  the  burden  of  proving  new 
matters  pleaded  by  him/her  in  answer  to  the 
petition.  This  Is  an  application  of  the  general 
rule  of  law  regarding  evidence  which  places  the 
burden  on  the  party  alleging  the  fact  at  issue. 

(d)  The  Commissioner  has  the  burden  of 
proof  to  establish  transferee  liability.  IRC  6902 
provides:  "In  proceedings  before  the  Tax  Court 
the  burden  of  proof  shall  be  upon  the  Secretary 
or  his  delegate  to  show  that  a petitioner  is  liable 
as  a transferee  of  property  of  a taxpayer,  but  not 
to  show  that  the  taxpayer  was  liable  for  the  tax.” 
The  original  tax  deficiency  Is  presumed  to  be 
correct  and  the  transferee  has  the  burden  of 
establishing  its  incorrectness. 

(4)  The  degree  of  proof  required  in  civil  cas- 
es Is  a "preponderance  of  evidence,"  except 
where  fraud  Is  alleged.  In  the  latter  case,  "clear 
and  convincing  evidence"  Is  necessary  in  order 
to  prevail  on  the  fraud  Issue.  (Rodd  v.  Fahs] 

(a)  Preponderance  of  evidence  Is  evi- 
dence that  will  Incline  an  Impartial  mind  to  one 
side  rather  than  the  other  so  as  to  remove  the 
cause  from  the  realm  of  speculation.  It  does  not 
relate  merely  to  the  quantity  of  evidence.  In  the 
Wissler  case  the  court's  instruction  concerning 
preponderance  of  evidence  was  as  follows: 

“Thu  terms  ‘preponderance  ol  evidence'  and  'greater 
weight  ol  evidence*  as  used  to  these  Instructions  are  terms  ol 
practically  Ihe  same  meaning,  and  when  It  Is  said  that  the 
burden  rests  upon  either  parly  to  establish  any  particular  fact 
or  proposition  by  a preponderance  or  greater  weight  of  evi- 
dence. H to  meant  that  the  evidence  ottered  end  Introduced  to 
support  thereof  to  entitle  said  patty  to  a verdict,  should  when 
fully  and  talriy  considered  produce  the  stronger  Impression 
upon  the  mind  and  be  more  convincing  when  weighed 
against  the  evidence  totroduced  to  opposition  thereto.  Such 
preponderance  to  not  always  to  be  determined  by  the  num- 
bet  ol  witnesses  on  the  respective  sides,  although  It  may  be 
thus  determined  all  other  things  being  equal." 

(b)  Clear  and  convincing  evidence  Is  that 
which  need  nol  be  beyond  a reasonable  doubt 
as  In  a criminal  case  but  must  be  stronger  than  a 
mere  preponderance  of  evidence.  In  the  Glad- 
den case  the  court  instructed  the  jury  on  this 
point  as  follows: 

"A  mere  preponderance  of  the  evidence,  meaning  merely 
the  greater  weight  of  the  evidence,  it  not  sufficient  to  prove 
fraud.  This  does  not  mean  that  you  must  be  convinced  of 
fraud  beyond  a reasonable  doubt,  beceusa  Wi  l*  not  a crimi- 
nal case.  However,  an  allegation  of  fraud  does  require  a 
greater  dogree  of  proof  than  Is  required  In  mo*!  dvfl  cases, 
and  a mere  preponderance  of  Ihe  evidence,  wtvie  enough  to 
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incline  the  M*!nd  of  an  impartial  (uiof  lo  one  sWe  of  the  Issue 
father  th«*n  Ut«  other,  ta  not  enough  to  p»<>va  fraud.  Fraud 
must  n*  esiabtighed  by  evidence  which  h cleif.  QAgenl  end 
convincing  ” 


323.7  (i-i8-eo)  9701 

Hearsay  (Federal  Rules  of 
Evidence  Article  VIII) 

(1)  A statement  is  an  oral  or  written  assertion 
or  nonverbal  conduct  ol  a person,  it  It  is  Intend- 
ed by  a person  as  an  assertion  (Rule  801(a)). 
Hearsay  statements  are  Inadmissible  at  trial 
unless  an  exception  Is  applicable  (Rule  802). 
Lack  ot  opportunity  (or  cross-examination  and 
unreliability  are  the  principal  reasons  lor  exclud- 
ing hearsay  testimony. 

(2)  Hearsay  Is  a statement,  other  than  one 
made  by  the  declarant  while  testifying  at  the 
trial  ot  hearing,  ottered  in  evidence  to  prove  the 
truth  of  the  matter  asserted  (Rule  801(c)).  Evi- 
dence which  does  not  come  Irom  the  personal 
knowledge  of  the  declarant  but  from  the  repeti- 
tion ot  what  the  declarant  has  heard  others  say 
is  hearsay.  For  example,  testimony  ot  a special 
agent  that  third  parties  made  statements  to  the 
agent  that  checks  written  by  a taxpayer  were 
personal  In  nature  is  hearsay  and  Inadmissible. 
The  personal  nature  of  the  checks  would  be 
proved  through  the  taxpayer's  admissions  and 
records,  and  testimony  and  records  of  the  third 
parties. 

(3)  The  following  statements  are  not  hearsay 
under  the  provisions  of  Rule  801(d): 

"(1)  Prior  statement  by  witness.  The  de- 
clarant testities  at  the  trial  or  hearing  and  Is 
subjoct  to  cross-examination  concerning  the 
statement,  and  the  statement  Is  (A)  inconsist- 
ent with  hls  testimony,  and  was  given  under 
oath  subject  to  the  penalty  of  perjury  at  a trial, 
hearing,  or  other  proceeding,  or  In  a deposition, 
or  (B)  consistent  with  his  testimony  and  Is  of- 
fered to  rebut  an  express  or  Implied  charge 
against  him  of  recent  fabrication  or  Improper 
Influence  or  motive,  or  "(This  could  also  Include 
one  of  identification  of  a person  made  after 
perceiving  him/her.) 

"(2)  Admission  by  party-opponent.  The 
statement  Is  offered  against  a party  and  Is  (A) 
hls  own  statement,  In  either  hls  Individual  or  a 
representative  capacity,  or  (B)  a statement  ot 
which  he  has  manifested  hls  adoption  or  belief 
In  Its  truth,  or  (C)  a statement  by  a person 
authorized  by  him  to  make  a statement  con- 
cerning the  sub|ect,  or  (D)  a statement  by  hls 
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agent  or  servant  concerning  a matter  within  the 
scope  of  his  agency  or  employment,  made  dur- 
ing the  existence  of  the  relationship,  or  (E)  a 
statement  by  a coconspirator  (SIC)  of  a party 
during  the  course  and  in  furtherance  of  the 
conspiracy.” 

(4)  Rule  801(d)(1)(A)  provides  that  when  a 
witness  testifies  at  a trial  or  hearing  and  is  sub- 
ject to  cross-examination  concerning  a prior 
statement  Inconsistent  with  the  witness'  pres- 
ent testimony,  the  prior  statement  may  be  ad- 
mitted for  its  truth  if  the  witness  made  it  under 
oath  in  a previous  proceeding  (excluding  grand 
jury)  or  deposition.  A proceeding  Is  a formal 
evidentiary  hearing  where  the  witness/declar- 
ant is  subject  to  cross-examination.  Testimony 
taken  by  a special  agent  In  an  affidavit  or  ques- 
tion and  answer  statement  does  not  qualify. 

(5)  Admissions  of  a party-opponent  (e  g.  tax- 
payer) which  are  offered  against  the  party  are 
not  hearsay  (Rule  801(d)(2)).  The  admissions 
include  statements: 

(a)  made  by  the  party,  or 

(b)  shown  to  have  been  adopted  or  be- 
lieved by  the  party  (adoptive/implied  admis- 
sion), or 

(c)  made  by  a person  authorized  by  the 
party  to  make  a statement  concerning  the  sub- 
ject of  the  statement,  or 

(d)  made  by  an  agent  or  servant  of  the 
party  concerning  a matter  within  the  scope  of 
the  agency/employment,  and  made  during  the 
existence  of  the  relationship,  or 

(e)  made  by  a coconspirator  during  the 
course  and  in  furtherance  of  a conspiracy. 

(6)  Rules  803  and  804  specify  certain  excep- 
tions to  the  hearsay  rule.  The  exceptions  are 
based  on  the  theory  that  under  appropriate  cir- 
cumstances a hearsay  statement  Is  of  the  type 
that  makes  Its  trustworthiness  and  truthfulness 
highly  probable  and  the  statement  Is  necessary 
to  prove  the  fact  alleged.  In  these  Instances  the 
statements  can  be  Introduced  by  other  than  the 
declarant  even  though  the  declarant  Is  avail- 
able to  testify. 

(7)  Rule  803,  Hearsay  Exceptions;  Availabil- 
ity of  Declarant  Immaterial,  lists  twenty-four 
(24)  statements  which  are  not  to  be  excluded  by 
the  hearsay  rule.  Some  of  the  more  Important 
exceptions  are: 

(a)  (Rule  803(1))  "Present  sense  Impres- 
sion.— A statement  describing  or  explaining  an 
event  or  condition  made  while  the  declarant 
was  perceiving  the  event  or  condition  or  Imme- 
diately thereafter.” 
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(b)  (Rule  803(2))  "Excited  utterance. — A 
statement  relating  to  a startling  event  or  condi- 
tion made  while  the  declarant  was  under  the 
atres8  of  excitement  caused  by  the  event  or 
condition."  This  exception  refers  to  spontane- 
ous declarations  and  acts  committed  during  the 
event.  The  trustworthiness  of  such  statements 
lies  In  their  spontaneity,  for  the  occurrence 
must  be  startling  enough  to  produce  a sponta- 
neous and  unreflective  utterance  without  time 
to  contrive  or  misrepresent.  Once  the  excite- 
ment passes,  statements  made  are  not  within 
this  exception.  They  may  be  made  by  partici- 
pants or  bystanders,  and  a person  who  made  or 
heard  such  statements  may  testify  about  them 
In  court.  The  trial  judge  has  wide  discretion  in 
deciding  the  admissibility  of  unsworn  state- 
ments. The  circumstances  involved  in  a raid  on 
a bookmaking  establishment  may  be  used  to 
illustrate  the  application  of  this  rule.  One  of  the 
persons  In  the  establishment,  upon  seeing  the 
raiding  officers  enter  the  room  says:  "Burn  the 
betting  slips!"  Even  though  the  speaker  Is  never 
Identified  and  is  not  available  as  a witness,  an 
agent  who  heard  the  statement  may  be  permit- 
ted to  testify  about  it  In  a trial  of  John  Doe,  to 
prove  that  betting  slips  existed. 

(c)  (Rule  803(3))  "Then  existing  mental, 
emotional,  or  physical  condition. — A statement 
of  the  declarant's  then  existing  slate  of  mind, 
emotion,  sensation,  or  physical  condition  (such 
as  intent,  plan,  motive,  design,  mental  feeling, 
pain  and  bodily  health),  but  not  including  a 
statement  of  memory  or  belief  to  prove  the  fact 
remembered  or  believed,  unless  it  relates  to  the 
execution,  revocation  Identification,  or  terms  of 
declarant's  will."  Example:  Assume  that  the 
taxpayer  is  alleging  that  the  return  preparer  was 
in  a state  of  depression  when  the  return  was 
prepared  and  Is  responsible  for  errors  on  the  lax 
return.  A witness  (e  g.  the  return  preparer's  sec- 
retary) who  spoke  with  the  return  preparer  at 
the  time  the  return  was  being  prepared,  could 
testify  that  the  return  preparer  expressed  a feel- 
ing of  mental  well-being  and  confidence.  The 
witness  could  testify,  whether  or  not  the  return 
preparer  was  available. 

(d)  (Rule  803(4))  "Statements  for  purpos- 
es ol  medical  diagnosis  or  treatment. — State- 
ments made  for  purposes  of  medical  diagnosis 
or  treatment  and  describing  medical  history,  or 
past  or  present  symptoms,  pain,  or  sensations, 
or  the  Inception  or  general  character  of  the 
cause  or  external  source  thereof,  Insofar  as 
reasonably  pertinent  to  diagnosis  or  treat- 
ment." This  section  does  not  change  the  law  of 
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privilege  (HB  244.6). 

(e)  (Rule  803(5))  “Recorded  recollec- 
tion.— A memorandum  or  record  concerning  a 
matter  about  which  a witness  once  had  knowl- 
edge but  now  has  Insufficient  recollection  to 
enable  him  to  testify  fully  and  accurately,  shown 
to  have  been  made  or  adopted  by  the  witness 
when  the  matter  was  fresh  In  hls  memory  and  to 
reflect  that  knowledge  correctly.  If  admitted,  the 
memorandum  or  record  may  be  read  Into  evi- 
dence but  may  not  itself  be  received  as  an 
exhibit  unless  offered  by  an  adverse  party." 
Example:  A special  agent  has  taken  a question 
and  answer  statement  from  a witness.  At  trial, 
the  witness  no  longer  recollects  the  facts  in  the 
statement.  Even  H the  witness  has  not  initialed 
the  pages  and/or  signed  the  statement,  the 
facts  of  the  statement  could  be  read  at  trial  as  a 
record  adopted  by  the  witness.  In  the  case  of  an 
unsigned  affidavit,  If  it  can  be  shown  that  the 
witness  indicated  that  the  facts  recorded  were 
true,  the  facts  of  the  unsigned  affidavit  could  be 
read  as  a statement  adopted  by  the  witness. 
Similarly,  if  a witness  had  In  some  way  indicated 
the  adoption  of  a memorandum  prepared  by  a 
special  agent,  the  memorandum  could  be  read 
as  evidence.  (See  also  HB  637.6,  Refreshing 
Memory  or  Recollection.) 

(f)  (Rule  803(6))  " Records  of  regularly 
conducted  activity. — A memorandum,  report, 
record,  or  data  compilation,  In  any  form,  of  acts, 
events,  conditions,  opinions,  or  diagnoses, 
made  at  or  near  the  time  by,  or  from  Information 
transmitted  by,  a person  with  knowledge,  if  kept 
in  the  course  of  a regularly  conducted  business 
activity,  and  if  It  was  the  regular  practice  of  that 
business  activity  to  make  the  memorandum, 
report,  record,  or  data  compilation,  all  as  shown 
by  the  testimony  of  the  custodian  or  other  quali- 
fied witness,  unless  the  source  of  information  or 
the  method  or  circumstances  of  preparation 
Indicate  lack  of  trustworthiness.  The  term  'busi- 
ness' as  used  In  this  paragraph  includes  busi- 
ness, institution,  association,  profession,  occu- 
pation, and  calling  of  every  kind,  whether  or  not 
conducted  for  profit."  This  rule  permits  showing 
that  an  entry  was  made  In  a business  record 
maintained  in  the  ordinary  course  of  business 
without  producing  the  person  who  made  the 
entry  (HB  253.21).  Where  there  Is  an  Indication 
that  the  particular  record  lacks  trustworthiness, 
this  rule  does  not  apply.  This  rule  extends  the 
definition  of  business  to  Include  records  of  Insti- 
tutions  and  associations  like  schools, 
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churches,  and  hospitals.  The  rule  covers  data 
compilations  whether  stored  In  a computer  or 
elsewhere. 

(g)  (Rule  803(8))  "Public  records  and  re- 
ports.— Records,  reports,  statements  or  data 
compilations,  in  any  lorm,  o(  public  offices  or 
agencies,  setting  forth  (A)  the  activities  of  the 
office  or  agency,  or  (B)  matters  observed  pursu- 
ant to  duty  Imposed  by  law  as  to  which  matters 
there  was  a duty  to  report,  excluding,  however. 

In  criminal  cases  matters  observed  by  police 
officers  and  other  law  enforcement  personnel, 
or  (C)  in  civil  actions  and  proceedings  and 
against  the  Government  In  criminal  cases,  fac- 
tual findings  resulting  from  an  investigation 
made  pursuant  to  authority  granted  by  law,  un- 
less the  source  of  information  or  other  circum- 
stances Indicate  lack  of  trustworthiness." 

1 The  admissibility  of  official  records  and 
copies  of  transcripts  thereof  In  Federal  pro- 
ceedings is  further  covered  by  28  U.S.C.  1732, 
Record  made  in  regular  course  ol  business ; 
photographic  copies  [HB  253.2);  28  U.S.C. 
1733,  Government  records  and  papers;  copies 
[HB  253.3);  and  Rule  27,  Federal  Rules  ol  Crim- 
inal Procedure. 

(h)  (Rule  803(17))  "Market  reports,  com- 
mercial publications. — Market  quotations,  tab- 
ulations. lists,  directories,  or  other  published 
compilations,  generally  used  and  relied  upon  by 
the  public  or  by  persons  In  particular 
occupations." 

(i)  (Rule  803(21))  "Reputation  as  (o  char- 
acter— Reputation  of  a person's  character 
among  his  associates  or  In  the  community." 

t Rule  803(21)  make3  admissible  the 
kind  of  reputation  evidence  that  Is  provided  for 
In  Rule  405(a),  Methods  of  Proving  Character; 
and  Rule  608(a),  Evidence  ol  Character  and 
Conduct  ol  Witness  (HB  637 .4). 

0)  (Rule  803(22))  "Judgment  of  previous 
conviction. — Evidence  of  a final  Judgment,  en- 
tered after  a trial  or  upon  a plea  of  guilty  (but  not 
upon  a plea  of  nolo  contendere),  adjudging  a 
person  guilty  of  a crime  punishable  by  death  or 
imprisonment  in  excess  of  one  year,  to  prove 
any  fact  essential  to  sustain  the  judgment,  but 
not  Including,  when  offered  by  the  Government 
In  a criminal  prosecution  for  purposes  other 
than  Impeachment,  Judgments  against  persons 
other  than  the  accused.  The  pendency  of  an 
appeal  may  be  shown  but  does  not  affect 
admissibility." 
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(k)  (Rule  803(24))  "Other  exceptions. — A 
statement  not  specifically  covered  by  any  of  the 
foregoing  exceptions  but  having  equivalent  cir- 
cumstantial guarantees  of  trustworthiness,  if 
the  court  determines  that  (A)  the  statement  is 
offered  as  evidence  of  a material  fact;  (B)  the 
statement  is  more  probative  on  the  point  for 
which  it  is  offered  than  any  other  evidence 
which  the  proponent  can  procure  through  rea- 
sonable efforts;  and  (C)  the  general  purposes  of 
these  rules  and  the  interests  of  justice  will  best 
be  served  by  admission  of  the  statement  into 
evidence.  However,  a statement  may  not  be 
admitted  under  this  exception  unless  the  propo- 
nent of  it  makes  known  to  the  adverse  party 
sufficiently  in  advance  of  the  trial  or  hearing  to 
provide  the  adverse  party  with  a fair  opportunity 
to  prepare  to  meet  it,  his  Intention  to  offer  the 
statement  and  the  particulars  of  it,  Including  the 
name  and  address  ol  the  declarant.” 

1 Rule  803(24)  Is  repeated  in  Rule 
804(b)(5).  Under  this,  the  court,  having  deter- 
mined that  a statement  offered  as  evidence  of  a 
material  fact  is  more  probative  on  the  point  for 
which  it  is  offered  than  any  other  evidence 
which  a proponent  can  procure  by  reasonable 
efforts,  may  admit  the  evidence  if,  by  so  doing, 
the  general  purposes  of  the  Federal  Rules  ol 
Evidence  and  the  Interests  of  justice  will  be 
served.  The  evidence  must  demonstrate  cir- 
cumstantial guarantees  of  trustworthiness  and 
the  parties  must  be  advised  of  its  potential  use 
In  advance  of  trial.  The  use  of  this  exception  Is 
rare  and  should  not  be  relied  upon. 

(8)  Rule  804,  Hearsay  Exceptions:  Declarant 
Unavailable.  Rule  804  concerns  Itself  with  hear- 
say exceptions  that  are  limited  to  situations  In 
which  the  declarant  is  unavailable  as  a witness. 
Rule  804  Is  quoted  below  (except  material  in 
brackets): 

(a)  Definition  of  unavailability. — Unavaila- 
bility as  a witness  includes  situations  In  which 
the  declarant — 

“(1)  is  exempted  by  ruling  of  the  court  on 
the  ground  of  privilege  from  testifying  concern- 
ing the  subject  matter  of  his  statement;  or 

"(2)  persists  In  refusing  to  testify  con- 
cerning the  subject  matter  of  his  statement  de- 
spite an  order  of  the  court  to  do  so;  or 

"(3)  testifies  to  a lack  of  memory  ol  the 
sub|ect  of  his  statement;  or 

"(4)  is  unable  to  be  present  or  to  testify 
at  the  hearing  because  of  death  or  then  existing 
physical  or  mental  illness  or  infirmity;  or 


Handbook  for  Special  Agents 


page  9781-45 

(5-9-80) 


"(5)  is  absent  from  the  hearing  and  the 
proponent  of  his  statement  has  been  unable  to 
procure  his  attendance  (or  In  the  case  of  a 
hearsay  exception  under  subdivision  (b)(2),  (3), 
or  (4),  his  attendance  or  testimony)  by  process 
or  other  reasonable  means.  "A  declarant  is  not 
unavailable  as  a witness  il  his  exception,  refus- 
al, claim  of  lack  of  memory,  inability,  or  absence 
Is  due  to  the  procurement  or  wrongdoing  of  the 
proponent  of  his  statement  for  the  purpose  of 
preventing  the  witness  from  attending  or 
testifying." 

(b)  Hearsay  exceptions  — The  following 
are  not  excluded  by  the  hearsay  rule  if  the  de- 
clarant is  unavailable  as  a witness: 

"(1)  Former  testimony. — Testimony  giv- 
en as  a witness  at  another  hearing  of  the  same 
or  a different  proceeding,  or  in  a deposition 
taken  in  compliance  with  law  In  the  course  of 
the  same  or  another  proceeding,  If  the  party 
against  whom  the  testimony  is  now  offered,  or, 
in  a civil  action  or  proceeding,  a predecessor  In 
interest,  had  an  opportunity  and  similar  motive 
fd  develop  the  testimony  by  direct,  cross,  or 
redirect  examination."  (Under  this  section,  It 
does  not  matter  whether  the  opportunity  for 
examination  came  In  the  form  of  direct  or  cross- 
examination,  as  long  as  there  was  adequate 
opportunity  to  develop  the  testimony  of  the  wit- 
ness in  the  prior  formal  hearing.) 

"(2)  Statement  under  belief  of  impeding 
death. — In  a prosecution  for  homicide  or  in  a 
civil  action  or  proceeding,  a statement  made  by 
a declarant  while  believing  that  his  death  was 
imminent,  concerning  the  cause  or  circum- 
stances of  what  he  believed  to  be  his  impending 
death."  [This  exception  is  applicable  only  in 
homicide  cases  or  related  civil  actions.  Dying 
declarations  are  not  normally  relevant  to  tax 
Investigations.) 

"(3)  Statement  against  interest.— A 
statement  which  was  at  the  time  of  Its  making 
so  far  contrary  to  the  declarant's  pecuniary  or 
proprietary  interest,  or  so  far  tended  to  subject 
him  to  civil  or  criminal  liability,  or  to  render  inva- 
lid a claim  by  him  against  another,  that  a reason- 
able man  in  his  position  would  not  have  made 
the  statement  unless  he  believed  it  to  be  true.  A 
statement  tending  to  expose  the  declarant  to 
criminal  liability  and  offered  to  exculpate  the 
accused  Is  not  admissible  unless  corroborating 
circumstances  clearly  indicate  the  trustworthi- 
ness of  the  statement.”  [The  party  introducing 
the  statement  should  be  prepared  to  show  that 
the  declarant  was  aware  that  the  statement 
was  against  interest  at  the  time  II  was  made.) 

"(4)  Statement  of  personal  or  family  his- 
tory.— (A)  A statement  concerning  the  declar- 
ant's own  birth,  adoption,  marriage,  divorce, 
legitimacy,  relationship  by  blood,  adoption,  or 
marriage,  ancestry,  or  other  similar  fact  of  per- 
sonal or  family  history,  even  though  declarant 


had  no  means  of  acquiring  personal  knowledge 
of  the  matter  stated;  or  (B)  a statement  con- 
cerning the  foregoing  matters,  and  death  also, 
of  another  person,  if  the  declarant  was  related 
to  the  other  by  blood,  adoption,  or  marriage  or 
was  so  intimately  associated  with  the  other’s 
family  as  to  be  likely  to  have  accurate  informa- 
tion concerning  the  matter  declared.” 

‘'(5)  Other  exceptions."  [These  are  the 
same  as  those  specified  in  Rule  803(24)  (HB 
223.7(7)).] 

330  (1-1 6-60)  0761 

Sources  of  Information 

331  (i-te-eo)  9701 

Introduction 

This  material  concerns  sources  of  investiga- 
tive information  that  may  be  useful  to  special 
agents  of  all  districts.  Districts  offices  may  pre- 
pare an  addenda  of  other  sources  which  are 
applicable  to  investigations  In  the  local  area. 
Information  regarding  any  corrections  to  the 
material  in  this  section  or  any  additional 
sources  which  are  of  sufficient  importance  to 
warrant  inclusion  in  the  Handbook  may  be  for- 
warded to  the  Director,  Criminal  Investigation 
Division,  National  Office  (CP:CI:P). 

332  (1-iB-eo)  076i 

Confidential  Sources  of 
Information 

332.1  (t-is-eo)  9761 

Manual  References 

Procedures  for  processing  Information  from 
confidential  sources  are  provided  in  IRM  9370 
through  9373. 

332.2  (i-ieso)  9701 

Informants 

332.21  r i — 1 e— 009  9701 

Definition  of  Informants 

An  Informant  Is  an  Individual  who  furnishes 
information  to  the  Internal  Revenue  Service. 
Such  information  may  be  furnished  on  the  Infor- 
mant's own  initiative  or  as  a result  of  being 
directed  to  furnish  information  by  a special 
agent  or  other  Service  employee.  (See  IRM 
9373.2) 

332.22  ( 1-10-00 ) 9761 

Development  of  Informants 

Many  criminal  tax  cases  have  originated  from 
Information  furnished  by  Informants,  and  many 
have  been  successfully  completed  only  be- 
cause of  the  use  of  Informants  who  have  sup- 
plied Information  otherwise  unavailable.  This  is 
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especially  true  with  respect  to  taxpayers  en- 
gaged in  Illegal  activities. 

332.23  (5-9-8 0)  9781 

Protection  of  Informants 

(1)  During  Investigations — Communications 
ol.conlidential  informants  are  based  on  the  in- 
formant's trust  that  his/her  identity  will  not  be 
disclosed  and  that  he/she  will  not  be  harmed 
physically,  economically,  or  otherwise  because 
ol  his/her  action  in  furnishing  information  to  the 
Government.  The  protection  of  confidential  In- 
formants, therefore,  is  absolutely  essential  in 
enforcement  activities.  Special  agents  will  not 
divulge  either  the  identity  of  the  informant  or  the 
existence  of  a confidential  informant  in  the  case 
to  anyone  other  than  authorized  persons.  To 
provide  maximum  security  regarding  their  Iden- 
tity and  existence,  confidential  Informants  will 
not  be  used  as  witnesses,  placed  in  a position 
where  they  might  become  witnesses,  or  unnec- 
essarily identified  in  court  without  their  consent. 
In  order  to  avoid  the  conflict  between  preserva- 
tion of  an  informant’s  anonymity  and  the  possi- 
ble disclosure  of  an  informant's  identity  during 
the  investigation  and  prosecution,  the  special 
agent  should  make  a decision  early  In  the  inves- 
tigation about  the  feasibility  of  development  of 
other  evidence  to  take  the  place  of  the  Infor- 
mant as  a witness.  If  this  is  not  feasible,  the 
case  should  generally  be  closed.  Communica- 
tions of  confidential  informants  should  not  be 
attached  to  income  tax  returns,  associated  with 
workpapers,  or  included  in  the  exhibits  submit- 
ted with  a report.  Further  precautions  concern- 
ing the  treatment  of  confidential  sources  of  in- 
formalion  in  reports  is  set  forth  in  633.1:(1)(e). 

(2)  In  Ihe  Courts 

(a)  It  is  the  duty  of  every  citizen  to  commu- 
nicate to  his/her  Government  any  Information 
which  he/she  has  of  an  offense  against  its  laws. 
To  encourage  him/her  in  performing  his/her 
duty,  the  courts  have  held  such  Information  to 
be  confidential  within  the  discretion  of  the  Gov- 
ernment. The  courts,  on  the  basis  of  public 
policy,  will  not  compel  or  allow  disclosure  of  an 
informant's  identity  without  the  consent  of  the 
Government  unless  such  Information  Is  useful 
evidence  to  vindicate  Ihe  accused  or  lessen  the 
risk  of  false  testimony,  or  Is  essential  to  the 
proper  disposition  of  the  case.  [Rugendorl  v. 
U.S. ; Hoviaro  v.  US|  Since  the  privilege  exists 
in  behall  of  the  Government  and  not  the  infor- 
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mant,  the  Government  may  waive  it,  and  it  is 
deemed  to  be  waived  if  Ihe  Informant  Is  put  on 
the  witness  9tand.  (U.S.  v.  Schnelderman ; Se- 
gurola  v.  U.S  ] Further  discussion  of  the  law 
regarding  privileged  communications  of  infor- 
mants is  contained  In  344. 

(b)  If  a special  agent,  who  has  promised  an 
informant  that  he/she  would  keep  his/her  iden- 
tity confidential,  is  asked  to  disclose  such  Iden- 
tity on  the  witness  stand  and  no  objection  to  the 
question  is  made  or  sustained,  he/she  should 
not  refuse  to  answer,  but  should  state  that  he/ 
she  cannot  disclose  the  information  on  the 
ground  that  it  was  a privileged  communication 
to  an  officer  of  the  Government,  [Scher  v.  U.S.] 
and  that  he/she  is  bound  by  Instructions  not  to 
disclose  such  information.  He/she  should 
maintain  this  position  pending  Instructions  from 
his/her  superiors  and  advice  from  the  United 
States  Attorney.  The  special  agent's  failure  to 
disclose  this  information  may  have  several 
results: 

1 The  court  may.  if  he/she  thinks  that  no 
harm  Is  done  the  defendant,  uphold  the  special 
agent; 

2 The  court  may  dismiss  the  action; 

3 The  special  agent's  superiors  may  re- 
lease him/her  from  his/her  obligation;  or 

4 If  he/she  persists  In  his/her  refusal  to 
answer,  the  court  may  find  him/her  In 
contempt. 


332.24  (i-ie-eo;  9781 

Techniques  With  Informants 

(1)  Be  fair  and  truthful  with  Informants.  Make 
no  promises  that  you  do  not  intend  to  fulfill. 
Show  appreciation  for  the  Information  fur- 
nished but  do  not  let  an  informant  determine  Ihe 
procedure  to  be  used  in  the  investigation  or 
otherwise  control  it.  A Government  officer  must 
not  condone  any  violation  of  law  In  order  to 
obtain  information.  Informants  may,  through  ig- 
norance or  zeal,  induce  a violation.  If  a defend- 
ant can  show  that  the  informant  who  induced 
him/her  to  commit  a violation  was  acting  under 
some  arrangement  with  Government  officers, 
he/she  has  a legal  defense.  Therefore,  when- 
ever there  appears  to  be  a possibility  of  entrap- 
ment or  some  other  unlawful  act  by  an  infor- 
mant, he  should  be  guided  in  a manner  that  will 
prevent  the  occurrence  of  such  acts. 


(2)  Some  Informants  supply  only  what  infor- 
mation they  think  the  officer  does  not  know.  The 
receiver,  therefore,  should  In  all  Instances 
make  every  effort  to  get  all  facts  within  the 
knowledge  of  the  Informant.  If  a telephone  call 
Is  received  from  an  anonymous  source,  the 
receiver  should  strive  to  elicit  all  possible  Infor- 
mation before  the  connection  is  broken  be- 
cause the  caller  may  not  offer  any  further  op- 
portunity for  communication. 

(3)  Informants  provide  Information  for  a vari- 
ety of  reasons.  In  estimating  the  reliability  of  an 
Informant  and  evaluating  the  information  which 
he  furnished,  consideration  should  be  given  to 
his/her  motive. 

(4)  A special  agent  who  receives  Information 
about  a taxpayer  from  an  informant  should 
check  the  Criminal  Investigation  Division  files, 
inasmuch  as  the  Informant  may  have  given  an 
incorrect  or  Incomplete  name  for  the  taxpayer. 
If  the  original  file  check  discloses  no  record, 
and  the  special  agent  finds  during  his/her  In- 
vestigation that  the  taxpayer  spells  his/her 
name  differently  or  uses  names  In  addition  to 
the  name  reported  by  the  informant,  the  special 
agent  should  immediately  recheck  under  the 
newly  discovered  name  or  names. 

332.25  (1-78-807  9781 

Payment#  to  Informants 

(1)  Instructions  concerning  rewards  for  Infor- 
mation submitted  to  the  IRS  are  contained  In 
IRM  9371.  Instructions  concerning  confidential 
expenditures  and  courtesy  expenditures  which 
Involve  payments  to  or  on  behalf  of  Informants 
are  contained  In  IRM  9372  and  IRM  9373.3. 

(2)  Under  no  circumstances  are  Internal 
Revenue  employees  authorized  to  assure  any 
person  that  a reward  will  be  paid  In  any  amount, 
nor  should  Internal  Revenue  personnel  Indicate 
to  the  Informant  In  any  manner  the  amount  of 
Ihe  probable  tax  recovery  or  whether  such  re- 
covery Is  based  upon  the  information  submitted 
by  the  Informant.  If  Inquiry  is  made  as  to  the 
amount  which  may  be  received,  the  inquirer 
should  be  furnished  with  a copy  of  Publication 
733,  Rewards  for  Information  Given  to  the  Inter- 
nal Revenue  Service,  pertaining  to  rewards  for 
Information  about  violations  of  the  Internal  rev- 
enue laws. 

333  (I -18-807  9781 

Information  From  Government 
Office#  In  Washington,  D.C. 


333.1  (1-1S-807  9781 

General 

(1 ) Requests  for  tax  related  information  to  be 
obtained  from  the  following  governmental  of- 
fices located  In  Washington,  D.C.,  shall  be  sent 
by  the  Chief,  Criminal  Investigation  Division, 
with  the  concurrence  of  the  District  Director,  to 
the  Director,  Criminal  Investigation  Division, 
National  Office,  Attn:  Chief,  Operations  Branch: 

(a)  national  headquarters  office  of  the 
Federal  Bureau  of  Investigation; 

(b)  national  headquarters  office  of  Selec- 
tive Service.  Records  of  Selective  Service  ap- 
plicants are  confidential  and  the  Information 
therein  may  not  be  released  except  In  cases 
where  extraordinary  circumstances,  such  as 
national  security  consideration,  require 
disclosure; 

(c)  all  congressional  committees  and  sub- 
committees and  their  investigatory  staffs; 

(d)  the  Securities  and  Exchange 
Commission; 

(e)  National  Office  of  the  Internal  Revenue 
Service; 

(f)  Federal  Deposit  Insurance  Corpora- 
tion; and 

(g)  any  other  requests  for  information  to  be 
obtained  from  departments  and  agencies  In 
Washington,  D.C.  which  Is  not  routine  In  nature. 
If  there  is  a question  as  to  whether  the  material 
is  of  a routine  nature,  the  request  should  be  sent 
to  the  Director.  Criminal  Investigation  Division, 
who  will  determine  Its  disposition. 

(2)  Requests  of  a routine  nature  for  Informa- 
tion from  other  governmental  offices  located  In 
Washington,  D.C.,  shall  be  forwarded  to  the 
Chief,  Criminal  Investigation  Division,  Balti- 
more, Maryland,  and  not  to  the  National  Office. 

(3)  See  IRM  9264.2. 

333,2  (9-8-807  9781 

Social  Security  Administration 
Records 

(t)  Regulations  under  the  Social  Security  Act 
authorize  the  Social  Security  Administration  to 
disclose  Information  to  any  officer  or  employee 
of  the  Department  of  the  Treasury  lawfully 
charged  with  the  administration  of  Titles  II.  VIII, 
or  IX  of  the  Social  Security  Act,  the  Federal 
Insurance  Contributions  Act,  the  Self-Employ- 
ment Act,  or  the  Federal  Unemployment  Tax 
Act,  or  any  Federal  income  tax  law,  for  the 
purpose  of  such  administration  only.  The  regu- 
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lations  expressly  forbid  further  disclosure  of  In- 
formation thus  obtained,  or  its  use  for  any  pur- 
pose other  than  administration  of  the  employ- 
ment and  income  tax  taws. 

(2)  The  procedures  described  herein  will  be 
followed  for  all  requests  (other  than  those  relat- 
ing to  benefit  payments)  except  those  made  in 
situations  which  require  a more  oxpeditious 
response: 

(a)  Form  2264,  Request  lor  Social  Security 
Account  Information,  shall  be  used  in  request- 
ing the  name  and  address  of  the  latest  reporting 
employer  of  a taxpayer  from  the  records  of  the 
Social  Security  Administration  (SSA).  Such 
form  shall  not  be  used  In  requesting  other  Infor- 
mation from  the  agency.  The  form  should  be 
prepared  for  each  Individual  Involved  and  care 
should  be  exercised  to  make  certain  that  all 
applicable  items  are  accurately  completed.  The 
space  on  the  form  designated  "Originating  Of- 
fice” may  be  left  blank  or  utilized  to  Identify  the 
post  of  duly  of  the  special  agent  originating  the 
form  request.  So  that  SSA  can  give  priority  to 
IRS  criminal  cases  the  form  should  be  labeled 
as  "IRS-CRITICAL  CASE"  at  the  top.  In  such 
Instances.  The  taxpayer's  name  should  be 
typed  or  legibly  printed  and  his/her  complete 
Social  Security  Number  must  be  shown  In  order 
that  the  Social  Security  Administration  may 
readily  identify  the  proper  account.  When  the 
Social  Security  Number  is  not  known  and  an 
inquiry  to  the  Social  Security  Administration  is 
deemed  essential,  complete  Information  must 
be  furnished  regarding  the  Individual’s  full 
name,  date  and  place  ot  birth,  and  names  of 
both  parents  including  his/her  mother’s  maiden 
name.  IRS  district  codes,  which  are  set  out  In 
text  142.(34)1(3)  of  IRM  4810,  Audit  Reports 
Handbook,  must  be  shown  in  the  appropriate 
space  on  the  form. 

(b)  When  the  name  and  address  of  the 
latest  recorded  employer  Is  requested,  the  So- 
cial Security  Administration  will  return  the  Form 
2264  to  the  requesting  IRS  district  with  the 
information  entered  on  an  electronically  pre- 
pared form  attached  to  the  Form  2264.  In  com- 
pleting the  space  designated  "Return  To"  on 
the  Form  2264,  there  should  be  inserted  "At- 
tention: Chief,  Criminal  Investigation  Division, 
and  the  address  of  the  requesting  district.  The 
form  will  be  signed  by  the  Chief  In  the  space 
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provided  or  by  a subordinate  supervisory  official 
who  has  been  authorized  to  sign  the  form. 

(c)  Agreement  has  been  reached  with  the 
Social  Security  Administration  that  its  records 
will  be  checked  only  for  the  calendar  year  in 
which  the  Form  2264  Is  submitted  and,  if  no 
employer  Is  found  for  that  calendar  year,  for  the 
two  preceding  calendar  years. 

(d)  Requests  for  Itemization  of  quarterly 
earnings,  which  identify  employers  and 
amounts  of  wages  taxable  under  the  Federal 
Insurance  Contributions  Act,  may  also  be  made 
to  the  Social  Security  Administration  when  such 
information  is  needed  in  the  administration  of 
employment  and  income  tax  laws.  Requests  of 
this  type  shall  be  made  by  memorandum  stating 
that  the  information  Is  to  be  used  in  an  official 
investigation  of  an  employment  or  income  tax 
matter  and  identifying  the  period  or  periods  for 
which  an  itemization  of  quarterly  earnings  Is 
requested.  In  addition,  the  memorandum 
should  show  the  taxpayer's  name  and  com- 
plete Social  Security  Number,  and  the  name, 
address,  and  code  of  the  IRS  district  originating 
the  request.  So  that  SSA  can  give  priority  to  IRS 
criminal  cases  "IRS-CRITICAL  CASE”  should 
be  labeled  before  the  body  of  the  memorandum 
in  such  instances  and  should  be  mailed  directly 
to  the  Social  Security  Administration,  Division 
of  Adjustment  Operations,  Receipt  and  Dis- 
patch Unit,  4-N-7  South  Block,  Metro  West 
Building,  300  North  Greene  Street,  Baltimore, 
Maryland  21201.  The  symbols  "Attn: 
14:WR:AR”  shown  on  Form  2264  should  not  be 
used  on  memorandum  requests.  The  memo- 
randum should  be  signed  by  the  Chief,  Criminal 
Investigation  Division,  of  his/her  delegate,  after 
the  words  "For  the  District  Director"  In  similar 
signature  format  to  Form  2264.  Exhibit  300-20 
is  an  example  of  a memorandum  format  which 
meets  the  needs  ot  the  Social  Security  Adminis- 
tration for  IRS  Criminal  Cases.  If  the  request  to 
the  Social  Security  Administration  should  in- 
volve a racketeer  or  any  person  being  investi- 
gated under  the  Special  Enlorcement  Program, 
extreme  care  should  be  exercised  not  to  di- 
vulge such  information.  The  Social  Security  Ad- 
ministration will  submit  the  Information  on  Its 
Form  OAR  1009,  accompanied  by  an  electroni- 
cally prepared  form  giving  the  names  and  ad- 
dresses of  the  taxpayer's  employers  for  the 
specified  period. 
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(e)  The  Social  Security  Administration  will 
endeavor  to  process  Forms  2264  and  requests 
for  itemization  of  quarterly  earnings  as  expedi- 
tiously as  possible.  Follow-up  Inquiries  should 
not  be  made  within  sixty  days  from  the  date  of 
the  original  request.  II,  after  sixty  days,  it  is 
found  that  a follow-up  Inquiry  is  necessary,  a 
second  request  should  be  prepared  in  original 
only  and  forwarded  to  the  Social  Security  Ad- 
ministration. However,  the  second  request 
should  not  be  identified  as  a follow-up  or  as  a 
second  request,  and  no  reference  should  be 
made  to  the  original  request. 

(f)  The  Social  Security  Administration  has 
agreed  to  give  emergency  requests  from  the 
Director,  Criminal  Investigation  Division,  spe- 
cial handling  which  will  lead  to  prompt  respons- 
es. The  Criminal  Investigation  Division,  Nation- 
al Office,  has  agreed  that  such  requests  will  be 
kept  to  a minimum.  Therefore,  expedite  action 
will  only  be  requested  In  those  cases  In  which  a 
prompt  response  Is  essential.  The  Chief,  Crimi- 
nal Investigation  Division,  with  the  concurrence 
of  the  District  Director  or  Director  of  Internation- 
al Operations  will  telephone  the  Director,  Crimi- 
nal Investigation  Division,  National  Office 
(CP:CI:0)  and  fyrnlsh  the  following  Information: 

1 Sufficient  taxpayer  Identifying  and  oth- 
er Information  to  permit  the  Social  Security  Ad- 
ministration to  search  its  records. 

2 Justification  for  special  handling  of  the 
requests. 

(g)  The  Criminal  Investigation  Division  Na- 
tional Office  will  obtain  the  requested  Informa- 
tion and  transmit  it  to  the  requesting  district. 

(h)  Information  regarding  the  payment  of 
benefits  can  be  obtained  by  contacting  a Social 
Security  Administration  Payment  Center.  The 
payment  center  handling  a particular  account 
can  be  determined  by  reference  to  the  first 
three  digits  of  the  claimant’s  social  security  ac- 
count number.  Exhibit  300-21  provides  a list  ol 
Payment  Centers  and  the  numbers  each 
handles. 

(i)  Special  agents  will  not  attempt  to  obtain 
Information  (except  information  concerning  the 
payment  of  benefits)  from  Social  Security  Ad- 
ministration field  establishments.  All  such  re- 
quests should  be  directed  to  the  Baltimore  Of- 
fice of  the  Social  Security  Administration  or  to 
the  Criminal  Investigation  Division,  National 
Office. 
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333.3  (1-19-eo)  p7si 

Department  of  Labor  Records 

(1)  Under  the  Labor-Management  Reporting 
and  Disclosure  Act  of  1959,  [29  U.S.C.,  Ch.  11) 
every  labor  organization  engaged  in  an  industry 
affecting  commerce  must  file  annually  with  the 
Secretary  of  Labor  on  Form  LM-2  or  LM-3,  a 
financial  report,  Including  a Statement  of  As- 
sets and  Liabilities,  and  a Statement  of  Re- 
ceipts and  Disbursements. 

(2)  The  Act  also  requires  a report  (Form  LM- 
10)  from  every  employer  who  makes  or  agrees 
to  make  any  payment  or  loan,  Including  reim- 
bursed expenses,  to  any  labor  organization, 
labor  relations  consultant,  or  any  union  officer 
or  employee.  It  requires  as  well,  a report  (Form 
LM-30)  from  a labor  organization  officer  or  em- 
ployee who  receives  payments  from  an 
employer. 

(3)  Every  labor  relations  consultant  Is  re- 
quired to  file  annually  an  Agreement  and  Activi- 
ties Report  (Form  LM-20)  detailing  the  specific 
activities  engaged  In,  and  a Receipts  and  Dis- 
bursements Report  (Form  LM-21),  showing  re- 
ceipts from  all  employers  for  labor  relations 
advice  or  services,  and  all  disbursements  by  the 
consultant  In  connection  with  such  activities. 
Legal  fees  received  by  an  attorney  in  connec- 
tion with  labor  relations,  legal  representation, 
litigation,  or  advice  are  excluded  from  these 
reporting  requirements. 

(4)  The  Welfare  and  Pension  Disclosure  Act 
directs  that  the  administrator  of  an  employee 
welfare  or  pension  plan  file  with  the  Secretary  of 
Labor  a plan  description  (Form  D-1)  setting 
forth  the  plan  benefits,  other  data,  and  an  annu- 
al financial  report  (Form  D-2)  showing  the 
amounts  contributed  by  each  employer  and  by 
the  employees;  the  amount  of  benefits  paid;  the 
number  of  employees  covered;  and  statements 
of  assets,  liabilities,  receipts,  and 
disbursements. 

(5)  Copies  of  reports  filed  under  the  Labor- 
Management  Reporting  and  Disclosure  Act 
(0M3)  above)  may  be  Inspected  at  the  Nation- 
al Office  of  the  Department  of  Labor,  Office  of 
Labor-Management  Welfare  Pension  Reports, 
Washington,  D.C.,  or  at  its  area  offices  covering 
the  geographical  localities  where  the  persons 
or  organizations  filing  the  reports  have  their 
principal  places  of  business.  Copies  of  reports 
filed  under  the  Welfare  and  Pension  Disclosure 
Act  ((4)  above)  are  available  for  Inspection  only 
at  Its  National  Office. 
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333.4  (3-i?  so  »'»' 

State  Department  Records 

(1)  Import  and  Export  Licenses 

(2)  Foreign  Information 

(3)  Passport  Records 

(4)  Requests  for  Information  from  the  De- 
partment of  State  will  be  made  by  collateral 
request  with  procedures  set  forth  in  IRM 
9264.1.  Such  requests  will  be  forwarded  to:  Di- 
rector of  International  Operations,  Attention: 
Chief,  Criminal  Investigation  Division, 
CP:OIO:7,  for  appropriate  action.  The  request 
should  include  the  taxpayer's  Social  Security 
number  and  the  taxpayer's  date  and  place  of 
birth.  The  Director  of  International  Operations 
will  reply  directly  to  (he  originating  office. 

333.5  (i-ie-eo)  »wt 

Securities  and  Exchange 
Commission  Records 

(1)  SEC  publications 

(a)  Investment  Advisor  and  Broker-Dealer 
Directories  contain  current  identifications  ol  all 
investment  advisors  and  broker-dealers  regis- 
tered with  the  Commission.  The  Identifications 
include  the  name  and  principal  mailing  address 
of  each  of  these  persons  and/or  entities;  the 
type  ot  organization  it  is,  where  appropriate; 
and  their  ellective  registration  date  with  the 
Commission.  There  is  also  an  application  or 
background  file  available  for  each  of  these. 

(b)  SEC  Daily  News  Digests  contain  daily 
summaries  of  civil,  criminal  and  administrative 
actions  initiated  by  the  Commission’s  Division 
of  Enforcement  in  addition  to  other  Items  of 
interest  to  the  securities ‘industry.  The  SEC 
Weekly  Docket  is  a weekly  summary  of  items 
that  appeared  in  the  daily  Digests. 

(c)  The  Quarterly  SEC  Securities  Viola- 
tions Bulletin  lists  all  enforcement  actions  com- 
pleted by  the  Commission  for  the  preceding 
quarter.  These  include  identification  of  all  civil, 
criminal  and  administrative  proceedings  such 
as  suspension  and/or  revocation  ol  registra- 
tions. cease  and  desist  orders,  Indictments, 
convictions,  and  imposition  of  sentences. 

(d)  The  documents  referred  to  In  (1)(b),  (c) 
and  (d)  are  distributed  by  the  National  Office  to 
all  regional  offices  ol  IRS.  Copies  are  also  avail- 
able at  any  of  the  SEC  regional  or  branch  of- 
fices in  the  following  cities:  Atlanta,  GA;  Miami, 
FL;  Boston,  MA;  Chicago,  IL;  Cleveland,  OH; 
Detroit,  Ml;  St.  Louis,  MO;  Denver,  CO;  Salt 
Lake  City,  LIT;  Fort  Worth.  TX;  Los  Angeles,  CA; 


333.4  MT  9701-16 

IR  Manual 


San  Francisco,  CA;  Now  York,  NY;  Seattle,  WA; 
Washington,  DC;  and  Philadelphia,  PA. 

(2)  Corporate  Filings 

(a)  Form  10-Q.  Quarterly  corporate  finan- 
cial report, 

(b)  Form  10-K.  Annual  corporate  financial 
report. 

(c)  Form  8-K.  Monthly  corporate  report 
made  upon  the  occurrence  of  various  key 
events  such  as:  changes  in  control  Of  registrant; 
change  in  registrant’s  certifying  accountant; 
and  other  materially  important  events. 

(d)  Form  8.  Form  used  to  amend  other 
corporate  filings. 

(e)  Form  13(d).  Filed  by  stockholders  who 
hold  5 percent  or  more  interest.  It  should  identi- 
fy acquisition,  show  where  money  came  from 
and  how  ownership  interest  changed. 

(I)  The  documents  referred  to  in  (1)(a)  and 
(2)  are  maintained  at  SEC's  Public  Reference 
Library  in  Washington,  D C.  and  can  be  ob- 
tained by  written  request  to  the  Director,  Crimi- 
nal Investigation  Division,  Attn:  Chief,  Opera- 
tions Branch  CP:CI:0. 

(3)  Enforcement/Investigative  files 

(a)  Corporate  documents 

(b)  Documents  from  third-party  sources 

(c)  Witness  statements 

(d)  Other  appropriate  Investigatory 
material 

(e)  Access  to  SEC’s  enforcement  files  can 
only  be  gained  through  a disclosure  grant  being 
conferred  on  IRS  by  the  Commission  (SEC). 
Request  for  access  to  these  files  must  be  ad- 
dressed to  the  Director,  Criminal  Investigation 
Division,  National  Office,  Attn:  Chief,  Opera- 
tions Branch  as  indicated  in  333.1.(1). 

333.6  (i-is -tot 

Interstate  Commerce  Commission 
Records 

(1)  Section  20(7)(f)  of  the  Interstate  Com- 
merce Commission  Act  prohibits  the  dlvul- 
gence  of  any  facts  or  Information  which  may 
come  to  the  knowledge  of  the  Commission 
agent  during  the  course  of  his  official  examina- 
tion or  inspection,  except  by  direction  of  the 
Commission  or  by  a court  or  judge  thereof.  If, 
however,  it  Is  necessary  in  connection  with  the 
examination  ot  the  taxpayer’s  books  and  rec- 
ords for  a special  agent  to  have  access  to  Infor- 
mation or  review  the  tiles  of  the  Commission,  a 
request  for  such  information  in  the  name  of  the 
Commissioner  of  Internal  Revenue  may  be  sub- 
mitted to  the  Chairman  ot  the  Interstate  Com- 
merce Commission. 


(2)  Requests  lor  inlormation  should  be  sub- 
mitted by  the  District  Director  to  the  Director, 
Criminal  Investigation  Division,  National  Office, 
Attention:  CP:CI:0.  The  information  desired  will 
be  submitted  through  official  channels  and 
when  obtained  referred  promptly  to  the  District 
Director. 

333.7  (1-18-80)  9781 

Comptroller  of  Currency  (Bank 
Examiners'  Reports) 

(1)  National  bank  examinations  are  made  to 
determine  bank  financial  positions  and  to  eval- 
uate bank  assets.  Bank  examiners'  reports 
contain  information  about  bank  records,  loans, 
and  operations. 

(2)  In  view  of  their  purpose  and  the  basis  on 
which  they  are  obtained,  reports  of  national 
bank  examinations  and  related  correspon- 
dence and  papers  are  deemed  to  be  ol  a confi- 
dential nature.  If  it  is  necessary,  in  an  examina- 
tion of  a taxpayer’s  books  and  records,  that  a 
special  agent  have  access  to  information  con- 
tained in  a bank  examiners'  report,  the  request 
should  be  submitted  by  the  District  Director  to 
the  Collection  Division  of  the  National  Office, 
Attention:  CP:C:0.  The  request  should  set  forth 
the  taxpayer's  name  and  address,  the  informa- 
tion desired,  the  reason  it  is  needed,  and  the 
intended  use  thereof.  The  National  Office  will 
address  the  request  to  the  Comptroller  ot  the 
Currency. 

334  (i-rs-so)  9781 

Government  Records 

334.1  (1-18-80)  9781 

Internal  Revenue  Service 

334.11  (1-18-80)  9781 

National  Computer  Center 

The  National  Computer  Center  maintains  the 
master  file  which  Is  a tax  record  of  all  known 
taxpayers.  The  master  file  is  separated  into 
several  categories,  some  of  which  are  the  busi- 
ness master  tile  (BMF),  the  individual  master 
file  (IMF),  residual  master  file  (RMF)  and  the 
retention  register. 

334.111  (1-18-80)  9781 

The  Business  Master  File 
(1)  The  Business  Master  File  (BMF)  main- 
tained on  magnetic  tape  is  a tax  record  of  busi- 
ness taxpayers  required  by  law  and  regulations 


to  have  Employer  Identification  Numbers  (EIN) 
as  identifying  account  numbers. 

(a)  Design — The  Business  Master  File  is 
designed  to  accumulate  on  tape  all  data  per- 
taining to  the  tax  liabilities  of  one  taxpayer.  The 
returns  filed  lor  each  type  of  tax,  the  assess- 
ments, the  debit  and  credit  transactions  for 
each  tax  account,  and  a record  of  all  changes 
made  on  a tax  return  are  maintained  for  each 
taxpayer  in  the  master  file. 

(b)  Business  Taxpayer — A business  tax- 
payer is  a taxpayer  conducting  a business’  en- 
terprise, the  operations  or  products  of  which  are 
subject  to  Federal  taxation. 

(c)  BMF  Taxes — The  types  ol  taxes  proc- 
essed to  the  BMF  are  limited  to: 

1 Employment  T axes  (Return  Form  940) 

2 Withholding  and  FICA  Taxes  (Return 
Form  941) 

3 Corporation  Income  Taxes  (Return 
Form  1120) 

4 Excise  Taxes  (Return  Form  720) 

5 Railroad  Retirement  Taxes  (Return 
Form  CT-1) 

6 Employment  (Household)  Taxes  (Re- 
turn Form  942) 

7 Employment  (Agricultural)  Taxes  (Re- 
turn Form  943) 

8 Corporation  Income  (Small  Business) 
Taxes  (Return  Form  1120S) 

9 Fiduciary  Income  Taxes  (Return  Form 

1041) 

10  Partnership  Income  Taxes  (Return 
Form  1065) 

11  Foreign  Corporation  Income  Tax  Re- 
turn (Return  Form  1120F) 

12  Lite  Insurance  Company  Income  Tax 
Return  (Return  Form  1120L) 

13  Mutual  Insurance  Company  Income 
Tax  Return  (Return  Form  1120M) 

(d)  In  addition,  tax  returns  on  exempt  orga- 
nizations which  have  Income  from  investments 
are  processed  on  BMF. 

(e)  BMF  Sections — Each  taxpayer's  rec- 
ord on  the  Business  Master  File,  as  on  the  IMF, 
contains  an  entity  file  and  a tax  module  file. 

334.112  ((-(8-80)  9781 

The  Individual  Master  File 
(1)  The  Individual  Master  File  is  a magnetic 
tape  record  of  all  Individual  Income  tax  liters,  in 
Social  Security  Number  sequence,  and  is  main- 
tained at  the  National  Computer  Center.  All  tax 
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data  and  related  information  pertaining  to  indi- 
vidual income  taxpayers  are  posted  to  the  Indi- 
vidual Master  File  so  that  the  tile  reflects  a 
continuously  updated  and  current  record  of 
each  taxpayer's  account.  All  settlements  with 
taxpayers  are  effected  through  computer  proc- 
essing of  the  Individual  Master  File  account  and 
the  data  therein  is  used  for  accounting  records, 
lor  issuance  of  refund  checks,  bills  or  notices, 
answering  inquiries,  classifying  returns  for  au- 
dit, preparing  reports  and  other  matters  con- 
cerned with  the  processing  and  enforcement 
activities  of  the  Internal  Ftevenue  Service. 

(a)  Design — The  Individual  Master  File  is 
designed  to  accumulate  In  each  taxpayer's  ac- 
count all  data  pertaining  to  the  Income  taxes  for 
which  the  taxpayer  is  liable.  The  account  is 
further  sectionalized  into  separate  tax  periods 
(tax  modules)  each  reflecting  the  balance, 
status,  and  transactions  applicable  to  the  spe- 
cific lax  period.  This  includes  the  returns  filed, 
assessments,  debit  and  credit  transactions, 
and  all  changes  made  lo  the  filed  tax  returns. 
The  returns  filed  include  Income  Tax  Forms 
1040,  1040A,  1040NR,  1040C.  1040SS, 
1040PR,  and  Estimated  Tax  Returns  1040ES. 
(The  Form  1040A  was  not  in  use  January  1, 
1970  through  December  31,  1972.)  Forms 
1040C,  1040SS,  and  1040PR  posted  to  the 
Master  File  beginning  January  1,  1971;  Form 
1040NR  beginning  January  1,  1973. 

(b)  Taxpayer  Accounts — Each  taxpayer 
account  has  an  entity  module  and  one  or  more 
tax  modules. 

(c)  Entity  Module— The  entity  module  con- 
tains data  which  describes  the  taxpayer  as  an 
entity  and  which  applies  to  all  records  of  the 
taxpayer.  This  entity  module  contains  groups  of 
data  including  name,  address,  etc. 

(d)  Tax  Module— A tax  module  contains 
records  of  tax  liability  and  accounting  Informa- 
tion pertaining  to  the  income  lax  (or  one  tax 
period.  Each  tax  module  contains  groups  of 
data  including  balance  due  amounts,  refund 
checks  sent,  and  other  accounting  Information 
relating  to  a specific  tax  period. 

334.113  (i-iaso)  «78i 

Residual  Master  File  (RMF) 

(1)  A magnetic  tape  containing  Information 
on  taxpayers  filing  the  following: 

(a)  Special  Taxes  (Return  Form  11,  11B, 

11C) 
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(b)  Wagering  Tax  (Return  Form  730) 

(c)  Highway  Use  Taxes  (Return  Form 
2290) 

(d)  Estate  Tax  (Return  Form  706) 

(e)  Gift  Taxes  (Return  709) 

(2)  The  RMF  was  merged  with  the  Business 
Master  File  as  of  January.  1979. 

334.114  tt-tsso)  9761 

Retention  Register 

(1)  Contains  all  entity  and  tax  modules  re- 
moved from  the  Master  File.  The  basic  criteria 
for  removal  of  a tax  module  are: 

(a)  a zero  module  balance; 

(b)  no  freeze  or  unsettled  conditions  pres- 
ent; and 

(c)  no  activity  to  the  module  for  27  months. 

334.115  (1-16-60)  8781 

Transcripts  of  Account 

334.1151  (1-16-60)  8781 

Definitions 

(1)  Transcript  (Computer  Generated) — A 
machine  printout  from  the  National  Computer 
Center  that  provides  master  life  information  on 
a particular  taxpayer’s  account. 

(2)  Transcript  (Manually  Prepared)— A typed 
transcript  from  a Regional  Service  Center  of  8 
taxpayer's  account  which  is  extracted  from  mi- 
crofilm or  from  non-master  file  section  of  the 
Service  Center  which  maintains  manual  rec- 
ords relating  to  controlled  situations. 

334.116  (1-16-60)  8781 

Requesting  Transcripts  of 
Account 

See  text  3(10)6  for  requesting  transcripts. 

334.12  (3-12-62)  8781 

Service  Center  Records 
(1)  Each  region  of  the  Service  has  at  least 
one  service  center.  The  service  centers  pro- 
duce microfilm  tapes  of  tax  information,  by  Dis- 
trict, pertaining  to  the  taxpayers  for  each  of  the 
districts  which  they  service.  Some  of  the  infor- 
mation which  is  available  Is  as  follows: 

(a)  IMF  and  BMF  name  directories  (AL- 
PHA tapes)  These  directories  list  the  names  of 
the  taxpayers  in  alphabetical  order,  their  SSN  or 
EIN,  addresses  and;  In  the  case  of  the  IMF 
directory,  the  SSN  of  the  spouses.  These  direc- 
tories are  a quick  way  to  determine  the  SSN  or 
EIN  of  a taxpayer. 


(b)  IMF  and  BMF  reference  registers. 
These  registers  list  the  tilings  of  tax  returns  for 
many  periods,  the  classes  ol  tax  involved  and 
the  cycle  each  return  was  processed  by  the 
service  center.  The  listings  are  in  numerical 
order  by  SSN  or  EIN,  as  the  case  may  be.  These 
registers  are  important  because  they  furnish 
the  necessary  Information  concerning  'the  cy- 
cles during  which  returns  were  processed  This 
is  needed  in  order  to  research  the  IMF  and  BMF 
accounts  registers. 

(c)  Accounts  Register — A weekly  micro- 
film register  of  accounts  information  that  lists  all 
postings  during  a particular  cycle  to  an  active 
entity  or  tax  period.  It  is  produced  weekly  tor 
each  district  with  separate  registers  for  BMF 
and  IMF  accounts.  Information  is  in  EIN  or  SSN 
order.  The  register  is  maintained  in  each  District 
Headquarters  Office  as  well  as  the  Service 
Center.  "Final"  cumulative  registers  are  issued 
every  four  cycles  (weeks)  to  consolidate  trans- 
actions occurring  in  the  previous  four  weeks. 

(2)  The  service  centers  also  produce  the 
master  alpha  index.  This  index  is  the  compila- 
tion of  all  information  items,  open  and  closed 
investigations,  and  other  information  in  which 
the  Criminal  Investigation  Division  may  have  an 
interest.  The  following  Is  a list  of  "other 
Information": 

(a)  Referrals  to  Criminal  Investigation 

Division. 

(b)  Open  Investigations. 

(c)  Currency  Transactions  Reports 
(Forms  4789). 

(d)  Currency  or  Monetary  Instrument  Re- 
ports (Forms  4790). 

(e)  U.S.  Customs  Seizure  Reports. 

(0  Reports  of  U.S.  Customs  Currency  Vio- 
lation Investigations. 

(g)  Drug  Enforcement  Administration 
Class  1 Information  Items. 

(h)  Securities  Exchange  Commission  Proj- 
ect Information  Items. 

(i)  Grand  Jury  Information  Items  where 
there  Is  no  6(e)  order. 

(J)  Referrals  from  the  questionable  refund 
program. 

(k)  Closed  Criminal  Investigations. 

(3)  See  also  IRM  9311.8. 


3 34.2  (1-16-60)  8781 

Disbursing  Offices  of  the  U.S. 
Government  Records 

(1)  U.S.  Government  checks  are  issued  by 
disbursing  offices  of  the  following  services  and 
departments: 

(a)  U.S.  Army. 

(b)  U.S.  Air  Force. 

(c)  U.S.  Navy. 

(d)  U.S.  Marine  Corps. 

(e)  U.S.  Post  Office  Department. 

(0  U.S.  Treasury  Department. 

(2)  The  military  services  and  the  U.S.  Post 
Office  Department  make  disbursements  relat- 
ing to  their  own  activities,  and  the  Regional 
Disbursing  Officers,  Bureau  of  Accounts,  U.S. 
Treasury  Department,  make  disbursements  for 
all  other  U.S.  Government  activities.  These  dis- 
bursing offices  are  located  at  major  military  in- 
stallations and  in  a number  of  large  metropoli- 
tan areas  throughout  the  nation.  In  general, 
they  maintain  copies  of  paid  vouchers  and 
check  listings  or  similar  type  records  which 
Identify  each  check  Issued  for  goods  or  serv- 
ices. In  addition,  the  Regional  Disbursing  Offi- 
cers. Bureau  of  Accounts,  U.S.  Treasury,  micro- 
film all  checks  prior  to  Issuance.  All  canceled 
U.S.  Government  checks,  from  whatever 
source  issued,  are  processed  by  the  Office  of 
the  Treasurer  of  the  United  States  (see  text 
333.3.) 

334.3  (3-12-61)  8781 

Treasurer  of  the  United  States 
Records 

334.31  (3-12-61)  9781 

Introduction 

Cancelled  checks  paid  by  the  U.S.  Treasury 
are  processed  through  the  Office  of  the  Trea- 
surer of  the  United  States  and  may  be  obtained 
as  described  below. 

334.32  (3-12-61)  9781 

Refund  Checks 

(1)  The  district  requesting  a photocopy  of  a 
refund  check  should  contact  the  Chief,  Criminal 
Investigation  Branch  at  the  service  center 
which  services  the  requesting  district.  The  re- 
quest should  include  the  following  Information: 
(a)  Name  of  payee  (if  the  name  of  the  pay- 
ee Is  not  available,  the  check  maybe  located  by 
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using  the  payee's  Social  Security  Number  or 
Employer  Idonlilication  Number); 

(b)  Social  Security  Number  or  Employer 
Idonlilication  Number; 

(c)  Period  and  type  ol  lax;  and 

(d)  Amount  o(  check. 

(2)  The  Chief,  Criminal  Investigation  Branch 
will  in  turn  request  a copy  ol  the  check  through 
IORS,  in  accordance  with  IRM  3(17)(42)3  (11). 

(3)  It  the  check  is  being  considered  lor  use  in 
a trial  or  a procedure  requiring  certification,  the 
request  lor  cerlilication  should  be  included  in 
the  request 

334.33  (3-ta-aij  9791 

U.S.  Treasury  Checks  Issued  lor 
U.S.  Government  Agencies 

(1)  Photocopies  ol  U S.  Treasury  checks 
have  to  be  obtained  by  initiating  a request 
through  the  U.S.  Government  agency  which 
authorized  the  check. 

(2)  The  authorizing  U.S.  Government  agen- 
cy has  to  submit  a request  (or  the  check  photo- 
copy to  the  particular  disbursing  office  that  is- 
sued the  check.  The  disbursing  ollice  verifies 
the  accuracy  ol  the  submitted  information  and 
(orwards  the  request  via  a Form  1180,  Request 
for  Stop  Payment,  to  the  Bureau  of  Government 
Financial  Operations,  Check  Claims  Division. 
The  Check  Claims  Division  will  obtain  the  re- 
quested check  photocopy  and  forward  II  to  the 
claimant  (requesting  party)  shown  on  Form 
1180. 

(3)  The  initial  request  submitted  by  the  au- 
thorizing agency  must  contain  the  following 
information: 

(a)  Name  of  payee; 

(b)  Date  ol  check; 

(c)  Amount  of  check; 

(d)  Check  number; 

(e)  Disbursing  office  symbol; 

(I)  Photocopy  is  needed  (If  certitication  is 
necessary  include  this  In  the  request); 

(g)  Name  and  address  of  the  claimant  (this 
should  be  the  special  agent's  name  and  office 
address  unless  the  authorizing  agency  objects; 
it  the  authorizing  agency  does  object,  then  the 
special  agent  should  make  arrangements  with 
the  agency  to  monitor  the  request);  and 

(h)  The  tact  that  the  check  photocopy  is 
urgently  needed  for  a criminal  Investigation. 

(4)  When  the  Check  Claims  Division  re- 
ceives the  Form  1 180  from  the  disbursing  office, 

334.32  MT  9781-31 
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Part  C of  this  form  will  be  sent  to  the  claimant. 
This  should  be  the  special  agent  (see  (3)(g) 
above)  Exhibit  300-t  Is  an  example  of  a com- 
pleted Form  1180. 

(5)  It  a response  is  not  received  within  45 
days  ol  the  date  of  the  request,  shown  in  Item  1 
of  Form  1180.  the  special  agent  should  submit  a 
memorandum  with  a photocopy  of  Part  C tor 
each  check  to: 

Bureau  of  Government  Financial 
Operalions 

Check  Claims  Division 

401  14th  Street  S.W  , Washington,  DC 

20227 

ATTN:  Stop  Payment  Branch 

(6)  If  a follow-up  memorandum  is  initialed, 
attach  requests  for  no  more  than  three  checks 
to  insure  more  expeditious  handling. 

(7)  The  special  agent  should  not  make  any 
request  directly  to  the  Bureau  of  Government 
Financial  Operations,  Check  Claims  Division 
(unless  a follow-up  to  the  initial  request  be- 
comes necessary).  The  Check  Claims  Division 
will  not  process  any  check  requests  except 
those  which  originally  came  through  the  dis- 
bursing office. 

334.34  (3-US1)  9781 

Obtaining  Original  U.S.  Treasury 
Checks 

(1)  If  original  U.S.  Treasury  checks  are  need- 
ed, the  following  procedure  should  be  followed 
(original  checks  will  normally  take  longer  to  ob- 
tain than  photocopies  since  they  usually  must 
be  retrieved  from  the  Federal  Records  Center). 

(2)  Obtain  the  following  information: 

(a)  Name  ol  payee; 

(b)  Date  ol  check; 

(c)  Amount  of  check; 

(d)  Check  number;  and 

(e)  Disbursing  office  symbol. 

(3)  Contact  the  nearest  Secret  Service  field 
office  or  resident  agent  (see  Exhibit  300-4)  and 
complete  Secret  Service  Form  (SSF)  1600. 

(4)  The  request  should  be  limited  to  one  orig- 
inal check  per  SSF  1600,  although  a number  of 
checks  with  the  same  payee  may  be  requested 
on  one  SSF  1600. 

(5)  The  Secrel  Service  Special  Agent-in- 
Charge  will  approve  the  request  and  forward  it 
to  the  Forgery  Division. 

(6)  The  original  check(s)  will  be  forwarded  to 
the  requesting  agent  through  the  appropriate 
Secret  Service  field  office  or  Resident  Agency. 
9781-58.1) 
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, (7)  When  the  original  check  is  no  longer 
needed,  it  will  be  returned  to  the  appropriate 
Secret  Service  field  office  or  Resident  Agency. 

334.4  (i-ib~60)  ,7„ 

Bureau  of  the  Public  Debt 
Records 

(1)  Banking  Institutions  generally  will  handle 
subscriptions  for  United  States  Securities,  but 
only  Federal  Reserve  Banks  and  Branches  and 
the  Treasury  Department  are  authorized  to  act 
as  official  agencies.  The  Secretary  ol  the  Trea- 
sury, through  the  Bureau  of  the  Public  Debt, 
Division  of  Transactions  and  Rulings,  Washing- 
ton. D.C.  20225,  conducts  transactions  in  secu- 
rities after  Issue  and  answers  Inquiries  concern- 
ing such  transactions.  However,  the  agent  may 
find  It  advantageous  to  make  Inquiries  of  the 
Federal  Reserve  Bank  and  Branches,  listed  In 
Exhibit  300-3,  which  are  official  agencies  for 
the  receipt  of  securities  for  transactions  after 
issue,  and  may  be  authorized  to  complete  such 
transactions. 

(2)  Records  of  U.S.  Savings  Bonds  (regis- 
tered bonds)  purchased  and  redeemed.  This 
Information  can  be  obtained  In  the  following 
manner: 

(a)  Request  for  information  must  be  In  the 
name  of  the  District  Director  and  addressed  to; 

Bureau  of  the  Public  Debt 
Division  of  Transactions  and  Rulings 
200  Third  Street 
Parkersburg,  WV  26101 

(b)  The  request  should  contain  the  follow- 
ing Information: 


1 .the  complete  name  that  would  be 
shown  first  on  the  bonds,  Including  middle 
name  or  Initial; 

2 all  addresses,  including  street  and 
number,  city  and  state  which  may  be  shown  on 
the  Inscription  on  the  bonds  and  the  years  the 
taxpayer  lived  at  each  address; 

3 the  taxpayer’s  social  security  account 
number,  if  the  request  Is  for  Information  about 
Series  H bonds,  or  Series  E bonds  Issued  on 
January  1,  1974,  and  later; 

4 the  years  In  which  the  bonds  may  have 
been  issued  as  the  Issue  record  constitutes  the 
basic  reference.  Ordinarily  the  redemption  rec- 
ord can  be  identified  only  after  the  issuance  is 
ascertained;  and 

5 the  series  of  bonds  which  may  have 
been  purchased.  The  following  schedule 
shows  the  dates  when  the  sale  of  each  series 
began  and  ended: 

Sertos  Oaraa 

A March  1 935  through  Decambar  1935. 

January  1938  dvough  Dacamhar  1938. 

C January  1937  through  Oacambar  1938. 

0 January  1939  through  April  1981. 

E May  1 94 1 throuryi  prasant,  aalas 

continuing 

May  1941  through  April  1952. 

G May  1941  through  April  952. 

H Juno  1952  through  present,  sates 

continuing 

May  1952  through  April  1957. 

K May  1952  through  Apr*  1957.  I 

6  A statement  that  the  request  has  been 
carefully  screened  and  the  information  request- 
ed is  the  minimum  necessary  In  the  case. 

(c)  See  IRM  937(14)  concerning  interest 
earned  on  savings  bonds. 
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334.5  o-ro-so)  878' 

Bureau  ot  Government  Financial 
Operations 

(1)  The  Division  o(  Cash  Services.  Bureau  ol 
Government  Financial  Operations,  will  notify 
the  Director,  Criminal  Investigation  Division 
when  a person  presents  $5,000  or  more  of 
mutilated  currency  for  redemption.  The  Direc- 
tor, Criminal  Investigation  Division  will  immedi- 
ately reler  the  Information  to  the  Chief,  Criminal 
Investigation  Division,  in  the  district  in  which  the 
person  requesting  the  currency  redemption  re- 
sides. The  Division  of  Cash  Services  will  with- 
hold payment  in  such  cases  for  a period  of  thirty 
days  from  date  of  notification  so  that  the  IRS 
can  determine  whether  further  withholding  of 
payment  is  desired. 

(2)  A mutilated  currency  report  shall,  imme- 
diately upon  receipt,  be  classified,  as  an  infor- 
mation item  and  screened  to  determine  wheth- 
er preliminary  inquiries  should  be  undertaken 
by  a special  agent  or  whether  the  Information 
should  be  forwarded  to  Examination  or  Collec- 
tion activity.  Care  should  be  taken  that  the  Col- 
lection activity  is  informed  of  the  report  immedi- 
ately upon  its  receipt,  in  order  that  Collection 
may  exercise  any  right  of  offset  for  outstanding 
assessment  against  the  taxpayer  Involved.  The 
service  center  and/or  the  National  Computer 
Center  should  be  notified  if  a valid  social  securi- 
ty number  is  available. 

(3)  It  is  not  contemplated  that  Criminal  Inves- 
tigation will  request  the  Division  of  Cash  Serv- 
ices to  withhold  payment  of  mutilated  currency 
beyond  the  original  thirty-day  period  except  In 
rare  or  unusual  cases.  Such  cases  will  generally 
Involve  a |eopardy  assessment  situation  where 
time  Is  an  element.  Where  H is  determined  that 
such  an  unusual  situation  exists,  the  Chief, 
Criminal  Investigation  Division,  with  the  concur- 
rence of  the  District  Director,  will  notify  the  Di- 
rector, Criminal  Investigation  Division.  National 
Office,  immediately  by  telegraph  or  telephone 
so  that  the  Division  of  Cash  Services  may  be 
advised  accordingly.  If  at  the  time  of  screening 
there  is  no  apparent  Criminal  Investigation,  Ex- 
amination or  Collection  potential  In  the  matter . it 
may  be  closed  to  file  without  further  action,  or 
disposed  of  as  any  information  item.  No  report 
need  be  submitted  to  the  Director,  Criminal  In- 
vestigation Division,  if  it  Is  determined  that  pay- 
ment should  not  be  withheld. 

(4)  When  a special  agent  has  Information 
which  Indicates  that  a taxpayer  has  presented 
mutilated  currency  for  redemption  in  an  amount 
less  than  $5,000,  the  agent  should  prepare  a 
request  for  the  Division  of  Cash  Services  to 
search  their  files.  The  request  should  be  signed 
by  the  Chief  with  the  concurrence  of  the  District 
Director  and  mailed  directly  to: 


Bureau  of  Government  Financial 
Operations 

DCS/BEPA 
Room  126 
Treasury  Annex  #1 
Washington,  D.C.  20226 

(5)  The  request  should  contain  the  following 
information  if  It  is  available: 

(a)  taxpayer's  name  and  full  address; 

(b)  amount  ol  the  redemption; 

(c)  approximate  date  the  currency  was 
presented  for  redemption;  and 

(d)  name  of  the  bank  where  the  currency 
was  presented  for  redemption. 

(6)  See  also  IRM  9376.1. 

334.6  (4-15-82)  8781 

Customs  Service 


334.61  (4-is-82)  8781 

Customs  Records 

(1)  The  United  States  Customs  Service  has 
authorized  Directors  of  Customs  at  Headquar- 
ters Ports  to  furnish  Internal  Revenue  officials 
with  information  from  Customs'  records,  such 
as  owners'  declarations,  manifests  and  other 
documents  relating  to  the  Importation  of  tax- 
able articles.  Customs  officials  have  been  In- 
structed to  immediately  forward  to  the  Customs 
Sen/ice  for  consideration  all  Service  requests 
for  Information  not  covered  by  prior  authoriza- 
tions. Information  obtained  from  Customs  will 
be  treated  as  being  ol  a confidential  nature. 

(2)  The  Customs  Service  has  investigative 
jurisdiction  concerning  the  enforcement  of  ap- 
propriate sections  of  Title  31,  United  States 
code  dealing  with  currency  entering  or  leaving 
the  United  States.  Sections  103.23(a), 
103.23(b)  and  103.25(3)  state  that  when  any 
person  transporting  or  causing  transportation 
or  more  than  $5,000  of  currency  or  certain  mon- 
etary instruments  at  any  one  time.  Into  or  out  ol 
the  United  States,  must  file  a report  with  the 
Customs  Service  on  Customs'  Form  4790  Re- 
port of  International  T ransportation  of  Currency 
or  Monetary  Instruments  (CMIR)  at  the  time  of 
departure,  mailing  or  shipping.  (See  text 
335.22). 


334.62  (4-15-82)  8781 

Verification  of  Award  Payments 
to  Customs  Service  Informants 

(1)  In  order  to  protect  the  Identity  of  infor- 
mants, It  Is  the  policy  of  the  Customs  Service  to 
advise  such  persons  that  award  payments 
should  be  reported  on  Income  tax  returns  as 
"other  income",  and  that,  If  the  source  of  that 
Income  is  questioned  by  the  Internal  Revenue 
Service,  the  Informant  need  state  only  that  the 
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amount  involved  was  received  from  the  Cus- 
toms Service  for  services  of  a confidential  na- 
ture and  give  the  name  ol  the  Customs  officer 
from  whom  the  award  was  received. 

(2)  Upon  inquiry  from  an  officer  of  the  Inter- 
nal Revenue  Service,  the  Customs  Service  will 
furnish  the  name  of  the  Informant  and  the 
amount  of  the  award.  If,  during  an  income  tax 
investigation,  a taxpayer  should  offer  that  ex- 
planation for  the  source  of  unidentified  income 
or  unreported  Income,  verification  should  be 
made  only  by  inquiry  of  the  Supervisory  Cus- 
toms Agent  or  Customs  Agent  in  Charge  by 
whom  the  taxpayer  claims  the  payment  was 
made.  Whenever  practicable,  the  proper  Cus- 
toms officer  should  be  interviewed  personally, 
without  any  written  communication  or  other  re- 
port. Otherwise,  the  Chief,  Criminal  Investiga- 
tion Division,  shall  prepare  a letter  to  such  offi- 
cer, marked  "For  Personal  Attention  Only,"  re- 
questing verification  of  the  alleged  payments. 

(3)  Special  agents  shall  take  all  requisite 
measures  to  prevent  disclosure  of  any  informa- 
tion regarding, these  award  payments.  The 
source  of  Information  will  not  be  revealed  in 
reports  or  otherwise.  If  necessary,  award  pay- 
ments may  be  Identified  as  "Miscellaneous  In- 
come (source  verified)."  Correspondence  used 
to  verify  such  source  of  Income  shall  be  main- 
tained in  a secure  file  under  personal  control  of 
the  Chief. 

334.7  o-<8-80)  mi 

Secret  Service  Records 

(1)  Records  pertaining  to  counterfeit  and  for- 
gery cases. 

(2)  The  Criminal  Investigation  Division  coop- 
erates with  the  Secret  Service  in  the  forgery 
aspect  of  criminal  tax  investigations  Involving 
possible  forgery  of  United  States  Government 
checks  (see  IRM  9378).  Exhibit  300-4  contains 
a list  of  local  Secret  Service  Offices.  This  listing 
Is  furnished  so  that  Criminal  Investigation  Divi- 
sion field  personnel  can  promptly  coordinate 
any  forgery  violations  with  the  nearest  office. 

(3)  Records  pertaining  to  anonymous  letters 
and  background  flies  on  persons  who  write 
"crank"  letters. 

334.8  (8-8-80)  0781 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  Records 

(1)  Practically  every  ma|or  case  perfected  by 
Bureau  of  Alcohol,  Tobacco  and  Firearms 
(BATF)  Investigators  Involves  Individuals  who, 
due  to  the  nature  of  their  Illicit  enterprises,  ei- 
ther hove  not  filed  Income  tax  returns  or  have 
filed  false  ones.  The  evidence  In  many  of  these 
cases  not  only  establishes  the  violation  of  the 
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laws  which  BATF  Is  charged  to  enforce,  but 
frequently  makes  out  a prima  facie  Income  tax 
fraud  case  or  at  least  furnishes  some  very  defi- 
nite leads  to  violation  of  the  income  tax  laws. 

(2)  Each  case  In  which  it  appears  to  the 
BATF  investigator  that  a suspect  has  realized 
substantial  profits  from  illicit  operations  or  pos- 
sesses excessive  net  worth  will  be  referred 
through  the  Special  Agent  in  Charge  to  Criminal 
Investigation  on  Form  4314,  Enforcement  Re- 
ferral—Non-Bureau  Violations,  for  possible  in- 
come tax  or  wagering  tax  investigation. 

(3)  Each  liquor  law  violator  will  be  asked  if 
he/she  tiled  a Federal  income  tax  return  for  the 
previous  tax  year,  and  the  Special  Agent  in 
Charge  will  submit  periodically  to  Criminal  In- 
vestigation, either  Form  4314  or  lists  of  the 
names  and  addresses  of  persons  who  appar- 
ently have  a tax  liability  and  who  stated  they  had 
not  filed.  These  names  should  be  processed  In 
Criminal  Investigation  as  Information  Items 
from  a Government  source. 

(4)  BATF  records  which  may  be  of  Interest 
are  as  follows: 

(a)  Records  of  distillers,  brewers,  and  per- 
sons or  firms  who  manufacture  or  handle  alco- 
hol as  a sideline  or  main  product. 

(b)  Record  of  Inventory  of  retail  liquor  deal- 
ers and  names  of  suppliers  as  welt  as  amounts 
of  liquor  purchased  by  brand. 

(c)  Names  and  records  of  known 
bootleggers. 

(d)  Reports  of  investigations. 

(e)  Records  of  firearms  registration  (al- 
phabetical and  numerical). 

(5)  See  also  IRM  9378. 

334.9  (1 -18-80)  0781 

Federal  Bureau  of  Investigation 
Records 

(1)  Criminal  records  and  fingerprints. 

(2)  National  Stolen  Property  Index — Gov- 
ernment property  stolen,  including  military 
property. 

(3)  Nonrestricted  Information  pertaining  to 
criminal  offenses. 

(4)  National  Fraudulent  Check  Index. 

(5)  Anonymous  Letter  Index. 

334.(10)  (1-18-80)  0781 

Drug  Enforcement  Agency 

Records 

(1)  Record  of  licensed  handlers  of  narcotics. 

(2)  Criminal  records  of  users,  pushers,  and 
suppliers  of  narcotics. 

334.(11)  (1-18-80)  0781 

Immigration  and  Naturalization 
Service  Records 

(f)  Records  of  all  immigrants  and  aliens. 
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(Z)  Lists  ol  passengers  and  crews  on  vessels 
Irom  foreign  ports. 

(3)  Passenger  manifests  and  declarations — 
ship,  date,  and  point  ol  entry  required. 

(4)  Naturalization  records — names  of  wit- 
nesses to  naturalization  proceedings  and  peo- 
ple who  know  the  suspect. 

(5)  Deportation  proceedings. 

(6)  Financial  statements  of  aliens  and  per- 
sons sponsoring  their  entry. 

334.(12)  ftz-z-et)  »r«' 

U.S.  Postal  Service  Records 

334.(12)1  (I2-7-8U  *781 

Addresses  of  Post  Office  Box 
Holders 

U.S.  Postal  Service  regulations  authorize  dis- 
closure of  names,  addresses  and  telephone 
numbers  of  post  office  box  holders  to  a recog- 
nized law  enforcement  agency.  Requests  for 
this  data  must  be  directed  to  the  Postal  Inspec- 
tor of  the  area  concerned  stating  that  the  Infor- 
mation Is  necessary  for  law  enforcement  pur- 
poses. The  requests  will  be  signed  by  the  Chief 
or  Acting  Chief,  Criminal  Investigation  Division. 
Photocopies  and  originals  of  applications  for 
post  office  boxes  cannot  be  obtained  from  the 
U.S,  Postal  Service  without  a court  order. 

334.(12)2  fiz-7-srj 
Forwarding  Addresses  of 
Taxpayers  and  Third  Parties 

(1)  U.S.  Postal  Service  regulations  authorize 
disclosure  of  forwarding  addresses.  Requests 
for  this  data  may  be  directed  to  the  Postal  In- 
spector ol  the  area  concerned  stating  that  the 
change  of  address  is  required  for  law  enforce- 
ment purposes  or  that  the  Information  Is  re- 
quired for  official  business  and  all  other  known 
sources  for  obtaining  the  change  of  address 
have  been  exhausted.  When  forwarding  ad- 
dresses are  requested  in  writing,  they  should  be 
signed  by  the  Chief,  or  Acting  Chief,  Criminal 
Investigation  Division.  Further,  personal  con- 
tact by  a special  agent  Is  not  prohibited  when 
that  would  be  more  efficient  and  practical. 

(2)  A request  for  copies  of  change  of  address 
cards  filed  with  numerous  Post  Offices  through- 
out the  country  should  be  coordinated  with  the 
Postal  Inspector  in  the  key  district.  He/she  will 
obtain  copies  of  the  desired  documents  and 
furnish  them  to  the  special  agent.  Originals  of 
the  change  of  address  cards  cannot  be  ob- 
tained from  the  U.S.  Postal  Service  without  a 
court  order. 


334.(12)3  (ij-7-80  nrsi 

Photostats  of  Postal  Money 
Orders 

Where  it  Is  necessary  to  obtain  information  or 
photostats  of  postal  money  orders,  where  ei- 
ther the  IRS  or  the  Department  of  the  Treasury 
is  the  payee  or  purchaser,  in  connection  with  a 
matter  being  Investigated  by  Criminal  Investiga- 
tion, the  request  should  be  addressed  directly 
to  Money  Order  Division,  Postal  Data  Center, 
p.O".  Box  14965,  St.  Louis,  Missouri,  63182  and 
should  bear  the  signature  of  the  Chief,  Criminal 
Investigation  Division;  District  Director;  ARC 
(Criminal  Investigation);  or  Director,  Criminal  In- 
vestigation Division.  Requests  for  copies  of 
postal  money  orders  which  were  purchased  by 
and  payable  to  any  other  entities  must  be  made 
through  the  local  U.S.  Postal  Inspection  Service 
oflice.  Ordinarily,  a special  agent  assigned  to  a 
District  Director's  oflice  should  prepare  the  re- 
quest for  signature  of  the  Chief.  Those  agents 
assigned  or  detailed  to  the  office  of  the  ARC 
(Criminal  Investigation)  should  prepare  the  re- 
quest tor  the  signature  of  the  ARC  (Criminal 
Investigation). 

334.(12)4  (iz-7-81) 

Mall  Covers 

(1)  U.S.  Postal  Service  regulations  which 
constitute  the  sole  authority  and  procedure  for 
Initiating,  processing,  placing,  and  using  mall 
covers  are  provided  in  title  39,  Code  of  Federal 
Regulations,  section  233.2;  and  Part  233.2, 
Postal  Service  Manual. 

(2)  The  following  are  U.S.  Postal  Service  def- 
initions relating  to  mail  covers. 

(a)  "Mail  cover”  is  the  process  by  which  a 
record  Is  made  of  any  data  appearing  on  the 
outside  of  any  class  of  mail  matter,  Including 
checking  the  contents  of  any  second,  third,  or 
fourth  class  mall  matter  as  now  sanctioned  by 
law,  In  order  to  obtain  Information  in  the  interest 
of  protecting  the  national  security,  locating  a 
fugitive,  or  obtaining  evidence  of  commission  or 
attempted  commission  of  a crime. 

(b)  "Fugitive"  is  any  person  who  has  fled 
Irom  the  United  States  or  any  State,  territory, 
the  District  of  Columbia,  or  possession  of  the 
United  States,  to  avoid  prosecution  for  a crime, 
to  avoid  punishment  for  a crime,  or  to  avoid 
giving  testimony  in  a criminal  proceeding. 

(c)  "Crime,"  lor  purposes  of  these  regula- 
tions, Is  any  commission  ol  an  act  or  the  at- 
tempted commission  of  any  act  that  is  punish- 
able by  law  by  imprisonment  for  a term  exceed- 
ing one  year. 
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(d)  "Law  enforcement  agent"  Is  any  au- 
thority of  the  Federal  Government  or  any  au- 
thority of  a State  or  local  Government  one  of 
whose  functions  Is  to  Investigate  the  commis- 
sion or  attempted  commission  of  acts  constitut- 
ing a crime. 

(3)  Any  data  concerning  mail  covers  may  at  a 
later  time  be  required  to  be  made  available  by 
the  U.S.  Postal  Service  to  the  mail  cover  sub|ect 
in  a legal  proceeding  through  appropriate  dis- 
covery procedures. 

(4)  Regional  Commissioners  and  District  Di- 
rectors are  responsible  for  ensuring  that  re- 
quests for  mail  covers  are  made  In  accordance 
with  established  procedures. 

(5)  All  requests  by  Criminal  Investigation  Di- 
vision personnel  for  mail  covers  will  be  signed 
by  the  Chief,  or  Acting  Chief,  Criminal  Investiga- 
tion Division;  addressed  to  the  Postal  Inspector 
In  Charge  of  the  postal  area  involved;  and  sent 
directly  to  the  Postal  Inspector  in  Charge,  ex- 
cept for  the  fourth  and  subsequent  renewal 
requests  as  provided  for  in  (10)  below.  A copy  of 
all  requests  will  be  forwarded  for  informational 
purposes  to  the  ARC  (Criminal  Investigation.) 

(6)  Request  for  mail  covers  should  be  made 
only  to  locate  a fugitive  or  when  there  is  good 
reason  to  believe  that  a felony  has  either  been 
committed  or  attempted.  A mail  cover  should 
never  be  requested  In  a case  involving  a misde- 
meanor violation.  Whenever  such  a case  has 
been  elevated  to  a felony,  case  management 
records  must  be  updated  timely  to  support  any 
subsequent  request  for  a mail  cover. 

(7)  The  requests  for  mall  covers  should  be 
made  In  writing,  stating  therein  which  of  the 
purposes  specified  in  (6)  above  is  applicable.  It 
is  the  policy  of  the  U.S.  Postal  Service  that  a 
separate  request  will  be  made  for  each  Post 
Oflice  which  must  conduct  the  mail  cover.  The 
mail  cover  request  must  also  specify,  and 
stipulate: 

(a)  the  identity  of  each  individual  or  busi- 
ness name  to  be  covered,  giving  name,  ad- 
dress, and  ZIP  code  number; 

(b)  that  an  official  Investigation  Is  In 
progress; 

(c)  the  Federal  statute  alleged  to  have 

been  violated  and  the  criminal  penalty,  If  con- 
victed. Requesters  should  provide  a brief  expla- 
nation of  the  statute  and  the  criminal  penalty 
which  could  be  asserted  If  convicted  under  that 
statute.  For  example;  “We  are  conducting  an 
investigation  of  Mr.  tor  allegedly  at- 

tempting to  evade  his  and  his  wife’s  personal 
Income  tax  for  calendar  years  19  through 
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19  in  violation  of  Section  7201  of  the  Internal 
Revenue  Code.  Conviction  under  this  statute 
could  result  in  Mr.  being  imprisoned 

for  not  more  than  five  years  and/or  fined  not 
more  than  $10,000  for  each  of  the  years  for 
which  he  is  convicted"; 

(d)  the  reasonable  ground  that  exists 
which  demonstrates  that  the  mail  cover  is  nec- 
essary to  locate  a fugitive  or  to  obtain  Informa- 
tion regarding  the  commission  or  attempted 
commission  of  a felony.  This  should  be  detailed 
enough  to  enable  Postal  personnel  to  form  a 
judgment  as  to  the  need  for  the  mail  cover  (see 
334.(1 2)4:(8)(b)).  However,  disclosure  of  return 
Information  to  the  Postal  Service  must  be  limit- 
ed to  the  extent  necesary  to  obtain  the  mall 
cover; 

(e)  the  name  and  address  of  any  attorney 
for  each  person  or  concern  on  which  a mail 
cover  is  requested  or  that  the  attorney  for  each 
person  or  concern  on  which  a mail  cover  Is 
requested  is  not  known  (mail  cover  data  ex- 
cludes matter  mailed  between  the  mail  cover 
subject  and  the  known  attorney); 

(f)  that  each  person  or  concern  on  which  a 
mall  cover  is  requested,  If  not  a fugitive,  is  not 
under  indictment  In  connection  with  the  matter 
under  Investigation; 

(g)  that  If  the  mall  cover  is  authorized  and 
the  subject  Is  Indicted  for  any  cause  during  the 
mail  cover  period,  the  Postal  Inspector  in 
Charge  will  be  immediately  notified.  If  the  indict- 
ment is  for  an  offense  that  is  not  part  of  the  CID 
investigation,  the  notification  should  be  made  in 
writing  and  should  state  that  the  indictment 
concerns  a matter  that  Is  not  related  to  the  CID 
investigation.  The  notification  should  request 
that  the  mall  cover  be  continued  without  inter- 
ruption. If  the  Indictment  returned  Is  a sealed 
Indictment  In  a CID  Investigation,  the  Postal 
Inspector  In  Charge  will  be  requested  to  cancel 
the  mall  cover.  No  mention  of  an  Indictment  will 
be  made  to  the  Postal  Inspector  In  Charge,  thus 
avoiding  making  an  unlawful  disclosure  by  vio- 
lating the  secrecy  rules  that  govern  Federal 
Grand  Juries;  and 

(h)  a statement  that  only  first  class  should 
be  covered,  unless  It  Is  specifically  necessary 
that  other  classes  of  mall  be  Included. 

(8)  The  “reasonable  grounds"  should  be  es- 
tablished on  each  person  or  concern  who  Is  the 
subject  of  a mail  cover,  not  only  the  named 
subject  of  the  Investigation.  For  Instance,  a per- 
son may  be  named  as  the  subject  of  an  investi- 
gation but  a mall  cover  is  necessary  on  both  the 
subject  and  his/her  spouse  (or  associate).  The 
request  should  also  explain  the  necessity  for 
the  mail  cover  on  the  spouse  (or  associate). 
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(a)  A request  to  include  a spouse  should 
include  specific  comment  to  provide  Postal  olli- 
cials  with  enough  information  on  which  to  base 
authorizing  the  mail  cover.  This  could  include 
mention,  for  example,  that  we  learned  of  a 
spouse's  involvement  in  the  evasion  scheme 
being  investigated  from  an  Informant  or  other 
third  party  witness(es),  or  through  an  analysis  of 
bank  and  other  financial  records.  II  Is  not  suffi- 
cient to  say  that  "Because  the  taxpayer  is  mar- 
ried, wo  have  reason  to  expect  that  the  spouse 
may  hold  assets. . or  that  "Based  on  our 
experience  in  other  investigations,  we  antici- 
pate that  the  spouse. . 

(b)  The  request  should  stipulate  and  spec- 
ify the  necessity  for  Ihe  requested  mail  cover, 
such  as: 

1 the  taxpayer  uses  aliases; 

2 the  taxpayer  is  known  lo  use  nominee 
ownership  in  bank  accounts  or  assets; 

3 Ihe  mail  cover  Is  expected  to  uncover 
assets,  liabilities  and/or  expenditures;  and 

4 the  mail  cover  should  reveal  the  tax- 
payer's contacts  or  clientele,  etc. 

(c)  Mail  covers  are  usually  requested  on  a 
stated  individual  or  concern  at  a given  address. 
Mail  arriving  tor  other  persons  or  concerns  who 
also  happen  to  receive  mall  at  the  address  are 
not  Included  in  the  mail  cover.  In  cases  where 
the  investigation  requires  a cover  on  mail  ad- 
dressed to  the  known  occupant  of  a particular 
address  and  any  lictitious  names  that  may  be 
used  by  the  occupant,  the  following  must  also 
be  included  in  the  request: 

1 a statement  establishing  the  necessity 
for  covering  all  mail  intended  (or  delivery  at  the 
particular  address. 

2 a statement  that  It  Is  known  through 
investigation  that  only  the  subject  of  the  cover 
resides  and  receives  mail  at  the  address. 

3 a statement  that  all  mail  received  (or 
delivery  at  the  address  is  intended  for  the  sub- 
ject of  the  mail  cover.  II  persons  other  lhan  Ihe 
subject  of  Ihe  mail  cover  reside  at  Ihe  address, 
a list  of  Iheir  names  must  be  furnished,  and  all 
mail  addressed  to  them  Is  to  be  excluded  from 
the  cover. 

(9)  Requests  tor  mail  covers  should  be  limit- 
ed to  not  more  than  30  days  and  cancelled  It  the 
Information  sought  Is  obtained  from  other 
sources  prior  to  the  expiration  ot  the  period. 
Cancellations  should  be  sent  by  the  originating 
office  and  addressed  to  the  Postal  Inspector  In 
Charge  of  the  postal  area  involved.  A request 
(or  renewal  of  a mail  cover,  when  warranted, 
should  be  made  in  accordance  with  the  proce- 


dures set  lorth  in  (5).  (6),  and  (7)  above  In  those 
few  cases  wherein  it  may  be  necessary  to  ex- 
tend the  mail  cover  beyond  120  days  (three 
renewals),  the  fourth  renewal  request  and  ail 
subsequent  renewals  must  be  submitted  to  Ihe 
Director,  Criminal  Investigation  Division,  for  ap- 
proval, together  with  a memorandum  giving  de- 
tailed reasons  as  to  the  need  to  continue  the 
mail  cover. 

(10)  All  Forms  2009,  reporting  mail  cover  in- 
formation, received  from  the  Postal  Inspection 
Service  must  be  returned  within  60  days  to  the 
Postal  Inspection  Service  official  from  whom 
received.  Mail  cover  documents  are  the  proper- 
ty of  the  U ,S.  Postal  Service  and  are  loaned  with 
the  understanding  they  will  be  treated  confiden- 
tially. Reproduction  of  mail  cover  documents  Is 
prohibited. 

334.(13)  in-7-ao)  ozei 

Federal  Aviation  Administration 
(FAA)  Records 

(1)  This  agency  maintains  records  rellecting 
the  chain  of  ownership  of  all  civil  aircraft  in  the 
United  States.  These  records  include  docu- 
ments relative  to  their  manufacture,  sale  (sales 
contracts,  bills  of  sale,  mortgages,  liens)  and 
transfer,  inspection  and  modification. 

(2)  This  information  Is  maintained  at: 

Federal  Aviation  Administration 

Aeronautical  Center-ACC-90 

P.O.  Box  25082 

Oklahoma  City,  OK  73125 

(3)  Information  can  be  obtained  from  FAA  as 
follows: 

(a)  Request  requiring  no  written  response 
or  documentation — When  a special  agent 
needs  routine  information  that  does  not  require 
a copy  or  extensive  research,  It  can  be  obtained 
by  a telephone  request  to  the  Investigations 
and  Security  Division,  Oklahoma  City,  OK,  tele- 
phone number  FTS  749-2522.  The  special 
agent  should  be  prepared  to  furnish  the  follow- 
ing information: 

1 The  special  agent's  Identity  Including 
name,  division  and  office  location. 

2 Type  ot  investigation — civil  or  criminal. 

3 The  aircraft  N-Reglstratlon  Number  If 
the  owner  of  an  airplane  la  desired. 

4 The  name,  date  of  birth,  end  eoclal 
security  number  are  needed  toobtaln  a Haling  of 
aircraft  registered  in  an  individual's  name. 
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(b)  Request  for  regular  and  cerlilied  cop- 
ies of  documents— Requests  ot  this  nature  and 
requests  requiring  extensive  research  should 
be  forwarded  by  collateral  request  lo  Ihe  Crimi- 
nal Investigation  Division,  Oklahoma  City 
District. 

334.(14)  rt-rs-eo)  dzs, 

Department  of  Defense  Records 

(1)  Data  concerning  the  pay,  dependents,  al- 
lotment accounts,  soldier's  deposits,  withhold- 
ing statements  (Forms  W-2),  and  any  other 
financial  information  relative  lo  military  person- 
nel is  available  at  one  of  the  following  offices, 
depending  upon  the  branch  of  the  Armed 
Forces  to  which  the  individual  was  or  is  present- 
ly attached: 

(a)  ARMY: 

United  States  Army  Finance  Center 
Indianapolis,  46249 

Request  to  include:  Complete  name  and 
Army  serial  number 

(b)  AIR  FORCE: 

Air  Force  Finance  Center 
3800  York  Street 
Denver,  Colorado  80205 

(c)  NAVY: 

Director,  Bureau  of  Supplies  and 
Accounts 

Department  ot  the  Navy 
13lh  and  Euclid  Streets 
Cleveland,  Ohio  44115 

(2)  Requests  for  information  from  the  sourc- 
es in  (1)  above  should  be  forwarded  through 
normal  channels  to  the  District  Director  of  Inter- 
nal Revenue  of  the  area  in  which  Ihe  respective 
finance  center  is  located.  It  is  important  that  the 
taxpayer  be  adequately  identified,  preferably  by 
name,  address,  and  military  serial  number. 
However,  if  the  serial  number  is  unknown  or 
cannot  be  furnished,  the  data  may  be  secured  if 
the  Inquiry  Includes  the  serviceman's  full  name, 
date  of  birth,  and  places  of  induction  and/or 
discharge  from  Ihe  service. 

(3)  Addresses  of  military  personnel: 

(a)  Form  2223,  Request  for  Address  of  Mil- 
itary Personnel,  should  be  used  to  obtain  from 
the  records  of  Ihe  military  services  the  current 
or  last  known  address  of  a taxpayer  who  Is  a 
member  of,  or  who  has  been  recently  separat- 
ed from,  the  Armed  Forces.  All  Forms  2223 
should  be  oarefully  prepared.  The  fgll  name  ot 
Ihe  taxpayer  should  be  entered  accurately,  to- 
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gether  with  his  preservice  address  and  serial 
number,  if  known.  If  available,  the  last  known 
military  address  of  the  taxpayer  and  the  latest 
date  such  address  was  known  to  be  current 
should  be  furnished.  The  correct  mailing  ad- 
dresses for  the  military  service  branches  are 
printed  on  the  face  ot  Form  2223  and  the  ad- 
dress corresponding  to  the  member’s  Branch 
of  service  must  be  entered  in  the  space  provid- 
ed therefor.  Each  Form  2223  should  be  exam- 
ined prior  to  mailing  to  make  certain  that  the 
return  address  of  the  requester  has  been  insert- 
ed. Otherwise,  even  though  a current  address 
may  be  available,  the  military  service  Branch 
will  be  unable  to  return  Ihe  completed  Form 
2223. 

(b)  Many  of  the  Forms  2223  will  have  to  be 
forwarded  by  the  military  service  branch  con- 
cerned to  various  record  centers  located 
throughout  the  United  States.  Therefore,  no 
followup  inquiry  should  be  made  within  ninety 
days  from  the  date  of  Ihe  original  request.  If, 
after  ninety  days,  it  is  found  that  a followup 
inquiry  is  necessary,  a second  Form  2223 
should  be  prepared  and  mailed  to  the  proper 
military  service  branch.  However,  the  second 
Form  2223  should  not  be  identified  as  a follow- 
up request  or  as  a second  request,  and  no 
reference  should  be  made  lo  the  original  Form 
2223. 

(4)  Data  concerning  the  personal  and  medi- 
cal history  of  former  Army  personnel  (dis- 
charged subsequent  to  1912)  and  former  Navy 
and  Marine  personnel  are  located  at:  Military 
Personnel  Records  Center,  GSA,  9700  Page 
Boulevard,  St.  Louis,  Missouri  63132.  Requests 
should  include:  Complete  name,  including  mid- 
dle name;  Service  Serial  Number;  date  and 
place  of  birth;  dates  of  service,  military  organi- 
zations or  the  name  ot  the  individual's  next  ot 


(5)  Records  of  contracts  and  all  original 
vouchers  covering  payments  made  to  persons 
and  firms  dealing  with  Ihe  U S.  Air  Force  are 
retained  at: 

U.S.  Air  Force  Accounting  and  Finance 
Center , 

AFO — Accounts  and  Mail  Branch 
3800  York  Slraot 
Denver,  Colorado  eo?05 

(a)  Normally,  requests  for  such  informs, 
lion  should  be  made  by  collateral  to  the  Denver 
District. 
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334.(15)  (1-18-80)  9781 

Government  Surplus  Property 
Sates 

The  Director.  Directorate  ol  Marketing.  De- 
fense Supply  Agency,  Defense  Logistics  Serv- 
ices Centers,  Federal  Center,  Battle  Creek, 
Michigan  49061,  maintains  a master  record  of 
all  Government  surplus  items  sold  through  local 
defense  surplus  sales  offices  in  the  United 
States.  The  Center  will  provide  computer  print- 
outs from  July  1, 1965,  forward  concerning  sur- 
plus sales  and  will  identify  the  local  sales  office 
which  sold  the  property  and  which  maintains 
the  original  documents  relating  to  the  sales. 

334.(16)  fr?-7-8r)  9781 

Defense  Investigative  Service 
(DIS) 

Their  records  include  case  files  of  individuals 
who  have  undergone  investigation,  both  crimi- 
nal and  background,  by  the  Army  (Intelligence, 
CID,  etc),  Navy  (NIS,  etc.),  Air  Force  (AFOSI, 
etc.),  and  the  Department  of  Defense.  Re- 
quests  for  information  from  DIS  files  should  be 
forwarded  to  the  Director,  Criminal  Investiga- 
tion Division,  National  Office,  Attn:  CP:CLO. 

334.(17)  (r-i8-eo)  978t 

Federal  Housing  Administration 
Records 

(1)  Complete  financial  Information. 

(2)  Statements  of  net  worth  and  earnings. 

334.(18)  (f-18-80)  9781 

United  States  Coast  Guard 
Records 

(1)  Records  ol  persons  serving  on  United 
States  ships  in  any  capacity. 

(2)  Records  of  vessels  equipped  with  perma- 
nently Installed  motors. 

(3)  Rocords  of  vessels  over  16  feet  equipped 
with  detachable  motors. 

334.(19)  (t-ie-80)  9781 

Veterans’  Administration  Records 

(1)  Records  ol  loans,  tuition  payments,  Insur- 
ance payments  and  nonrestrictive  medical  data 
related  to  disability  pensions  are  available  at 
Veterans'  Administration  Regional  Offices  lo- 
cated In  a number  of  large  metropolitan  areas 
throughout  the  country.  This  Information,  In- 
cluding photostats,  may  be  obtained  by  direct 
mail  request  to  the  appropriate  regional  office 
or,  if  necessary,  by  collateral  request. 

(2)  All  requests  should  Include  a statement 
covering  the  need  and  Intended  use  of  the  Infor- 
mation. The  veteran  should  be  clearly  Identified 
and.  if  available,  the  following  Information 
should  be  furnished  about  him: 

(a)  V.A.  claim  number. 

(b)  Date  of  birth. 

(c)  Branch  of  service. 

(d)  Dates  of  entistment  and  discharge. 


334.(20)  (9-4-81)  9781 

Federal  Courts  Records 

(1)  Records  of  civil  and  criminal  cases. 

(2)  Records  of  parole  and  probation  officers. 

(3)  Records  of  U S.  Marshall,  and  U S. 
Magistrate. 

(4)  Records  of  a bankruptcy  proceeding  ex- 
cept transcripts  and  summaries  of  testimony 
compelled  pursuant  to  a grant  of  Immunity.  Ef- 
fective October  1,  1979,  the  Bankruptcy  Reform 
Act  of  1978  (11  U.S.C.  344)  provides  that  debt- 
ors, creditors  and  other  witnesses  may  be 
granted  Immunity  under  Part  V,  Title  18.  Section 
727(a)(6)  provides  for  denial  of  a discharge  in 
bankruptcy  if  the  debtor  refuses  to  testify  after  a 
grant  of  immunity  has  been  given.  A person  who 
testifies  without  a formal  grant  of  immunity 
waives  his/her  Fifth  Amendment  rights  against 
self-lncrimination  and  the  testimony  could  be 
used  in  a subsequent  proceeding.  Restrictions 
on  the  acquisition  and  use  of  Information  ob- 
tained under  a grant  of  immunity  are  contained 
In  IRM  937(17).  Bankruptcy  cases  commenced 
prior  to  October  1,  1979  are  governed  by  11 
U.S.C.  25(a)(10)  which  provides  immunity  for 
transcripts  and  summaries  of  testimony  given 
by  a bankrupt.  Under  both  bankruptcy  law  provi- 
sions the  investigating  agents  may  use  the  pub- 
lic record  of  the  bankruptcy  as  a starling  point 
for  net  worth  purposes.  If  11  U.S.C.  25(a)(10)  is 
applicable,  agents  must  not  examine  testimony 
or  even  transcripts  from  the  referee  In  order  to 
avoid  the  burden  of  proving  the  absence  of 
tainted  evidence. 

334.(21)  (1-18-80)  9781 

Federal  Records  Center 

(1 ) Data  concerning  former  Government  em- 
ployees are  on  file  at: 

(a)  The  Federal  Records  Center,  G.S.A. 

(Civilian  Personnel  Records) 

111  Winnebago  Street 

St.  Louis,  MO  63118. 

(b)  Requests  for  Information  from  such 
Hies  should  be  prepared  on  GSA  Standard 
Form  127,  Request  for  Official  Personnel  Fold- 
er, and  mailed  direct  to  the  Federal  Records 
Center  at  St.  Louis,  Missouri. 

334.(22)  (r-i8-eo)  9781 

Federal  Reserve  Bank  Records 

Records  of  Issue  of  United  States  Treasury 
Bonds.  See  Exhibit  300-3  for  a list  of  these 
banks. 

334.(23)  ((-(8-80)  9781 

Railroad  Retirement  Board 
Records 

No  Information  will  be  made  available  by  this 
Agency  (See  Sec.  262.16,  Title  20,  Code  of 
Federal  Regulations) 
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' 334.(24)  (3-17-8?)  9781 

El  Paso  Intelligence  Center  (EPIC) 
Records. 

(1 ) EPIC  Is  a multi-agency  operation,  basical- 
ly oriented  towards  narcotics  traffickers,  gun 
smugglers  and  alien  smugglers,  that  collects, 
processes  and  disseminates  information  in 
support  of  ongoing  field  investigations.  EPIC 
has  signed  agreements  with  48  states.  Includ- 
ing both  stale  and  local  agencies,  in  addition  to 
having  representatives  from  the  participating 
Federal  agencies.  EPIC  has  access  (terminals) 
to  all  major  Federal  criminal  data  bases.  Inquir- 
ies should  be  limited  to  Project  21  (narcotics 
related)  cases/files  and/or  smugglers  of  funds, 
other  contraband  and  aliens. 

(2)  EPIC'S  "Watch",  which  is  operational  24 
hours  a day,  seven  days  a week,  handles  que- 
ries from  field  Investigators  and  provides  an 
immediate  response.  The  "Watch"  also  han- 
dles "Lookout"  requests  regarding  the  move- 
ments of  individuals,  aircraft,  or  vessels  in  sup- 
port of  ongoing  Investigations.  Lookouts  are 
placed  for  90  days,  or  increments  of  1 year.  A 
lookout  should  be  cancelled  when  it  has  served 
its  purpose.  The  "Watch"  does  not  originate 
lookouts  but  rather  monitors: 

(a)  INS  Lookouts  (including  Treasury  En- 
forcement Communications  (TECS) 

(b)  TECS  Lookouts 

(c)  Aircraft  Lookouts,  TECS  portion 

(d)  Aircraft  Lookouts,  Federal  Aviation  Ad- 
ministration (FAA)  portion 

(e)  Vessel  Lookouts,  Coast  Guard  portion 

(0  Vessel  Lookouts,  TECS  portion. 

(3)  EPIC’S  Analysis  Section  studies  "Watch" 
queries,  “lookouts”,  data  base  information,  and 
other  Information  fed  Into  EPIC,  from  which  It 
prepares  "predictive"  Intelligence  on  activities 
and  organizations.  This  inlormation  Is  subse- 
quently provided  to  the  field  through  special 
reports  and  the  weekly  brief. 

(4)  The  EPIC  Intelligence  Terminal  (IT)  is  an 
Internal  computer  system  unique  to  EPIC  and 
the  primary  repository  for  all  the  "Watch"  activi- 
ty and  other  Investigative  and  Intelligence  data 
fed  Into  EPIC.  The  Information  In  the  data  base 
Is  comprised  of  Individuals,  activities,  significant 
events,  associations  among  Individuals  and/or 
activities,  aircraft,  vessels,  observations,  and 
both  foreign  and  domestic  movements  of  Indi- 
viduals, aircraft,  and  vessels.  The  EPIC  IT  sys- 
tem Is  chronological  and  provides  the  name, 
agency,  and  telephone  number  of  each  investi- 
gator having  expressed  an  Interest  In,  or  having 
Input  data  regarding,  a subject.  EPIC  has  cur- 
rent Federal  Aviation  Administration  (FAA)  air- 
craft registration  Information  (microfiche)  and 
current  United  States  Coast  Guard  vessel  reg- 
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istration.  The  IT  system  allows  retrieval  of  Infor- 
mation by  an  Individual's  name,  a vessel's 
name  or  an  aircraft  N (tall)  number.  These  air- 
craft and  vessel  records  would  not  be  in  an 
admissible  form  for  use  as  evidence  but  would, 
in  most  Instances,  provide  leads  regarding  the 
ownership,  whether  foreign  or  domestic,  of  that 
particular  asset. 

(5)  Integrated  Combined  Systems  (ICS)  is  an 
Immigration  and  Naturalization  Service  (INS) 
Manual  System  located  at  EPIC  which  consists 
of  three  parts,  as  follows: 

(a)  INS  Aircraft  Arrival  Inspection  Reports 
(Form  I92A).  The  I92A  file  Is  a manual  Index  ol 
private  aircraft  (U.S.  and  foreign  registered)  ar- 
riving In  the  United  States  from  foreign  coun- 
tries. The  I92A  Index  overlaps  the  Treasury  En- 
forcement Communications  System’s  (TECS) 
private  aircraft  information  (PAIRS),  but  Is  a 
more  comprehensive  system  of  records  and 
contains  significantly  more  data.  The  I92A  Is 
Indexed  and  cross-indexed  by  the  aircraft  N 
(tail)  number  and  the  pilot's  name.  The  system 
cannot  be  queried  by  passengers,  aircraft  own- 
ers. or  points  of  origin.  I92A  Information  is  valu- 
able in  establishing  conspiracies,  showing  trav- 
el patterns  and  associates,  and  Identifying  air- 
craft ownership.  The  I92A  files  are  available  at 
EPIC  for  the  current  year  and  the  preceding  two 
years.  EPIC  also  has  access  to  an  additional 
two  years  of  I92A  Information  through  INS.  INS 
at  EPIC  can  provide  certified  photocopies  of  the 
!92A's  and  an  appropriate  witness  for  evidenti- 
ary purposes.  The  Form  I92A  includes: 

1 Aircraft  N (tall)  number,  make,  model 
and  color. 

2 Pilot's  name,  date  of  birth  (DOB),  and 
address. 

3 Aircraft  owner's  name  and  address. 

4 Country  and  airport  (generally  the  city) 
of  departure. 

5 Airport  of  arrival  in  the  United  States, 
arrival  time  and  date,  and  the  name  of  the  INS/ 
U.S.  Customs  Inspector. 

6 Listing  of  passengers  on  the  aircraft 
(sometimes  associated  with  a DOB). 

(b)  INS  Index  of  known  alien  smugglers. 

(c)  INS  Index  of  various  schemes  involving 
fraudulent  documents  and  false  claims  to  U.S. 
citizenship. 

(d)  The  INS  Indexes  In  (b)  and  (c)  above 
can  be  queried  by: 

1 Name  and  DOB  of  smuggler 

2 Name  on  authentic  documents  used 
by  imposter 

3 Imposter’s  name 

4 Supplier  of  documents 

5 Name  of  user  of  fraudulent  documents 

8 Suspect  individual  or  attorney  who 

may  have  filed  fraudulent  birth  records. 
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(6)  All  initial  inquiries  ol  EPIC  should  be  di- 
rected to  the  "Watch"  at  FTS  572-2942.  Give 
your  title,  name  and  agency.  In  order  to  protect 
the  integrity  of  EPIC  Information,  IRS  will  pro- 
vide EPIC  an  alphabetical  listing  ol  Special 
Agents,  updated  every  six  months.  Your  name 
must  appear  on  this  list  belore  EPIC  will  re- 
spond to  your  inquiry.  No  more  than  live  inquir- 
ies (names,  aircraft,  vessels,  or  combinations 
thereol)  should  be  directed  to  the  "Watch"  at 
one  time.  The  "Watch"  will  not  provide  any 
wrftten/hard  copy  reporting.  II  an  agent  deter- 
mines that  a written  or  documented  response  Is 
needed,  he/she  should  contact  the  IRS  Repre- 
sentative at  FTS  572-7255.  Agents  submitting 
voluminous  requests  should  have  Narcotics 
and  Dangerous  Drug  (NADDIS)  queries  (rom 
local  DEA  offices  and  TECS  queries  from  the 
local  U.S.  Customs  or  IRS  Service  Center  of- 
fices completed  prior  to  forwarding  their  EPIC 
requests.  Voluminous  requests  should  be  sub- 
mitted in  writing  to  the  IRS  Representative  at 
the  following  address: 

EL  PASO  INTELLIGENCE  CENTER 
2211  East  Missouri 
El  Paso,  TX  79903 
Attn:  IRS  Representative 

(7)  In  order  to  place  a "lookout"  through 
EPIC,  you  must  furnish  the  following  Informa- 
tion to  the  "Watch". 

(a)  Your  identity 

(b)  Agency 

(c)  Case  number 

(d)  Your  FTS  phone  number 

(e)  Your  home  phone  number 

(f)  Identity  and  phone  numbers  of  an  alter- 
nate agent 

(g)  On  a "hit"  of  your  lookout,  EPIC  will 
make  every  effort  to  contact  the  requesting 
agent,  the  alternate,  or  a member  of  his/her 
agency  immediately. 

334.(25)  (1-ibso)  0701 

Import-Export  Bank  Records 

This  bank  loans  funds  to  foreign  countries 
and  businesses  to  buy  goods  from  U.S.  compa- 
nies. It  Is  located  at  81 1 Vermont  Avenue,  N.W., 
Washington,  D C.  The  bonower  can  obtain  up 
to  50  percent  of  the  purchase  price  of  the  goods 
being  acquired.  The  selling  company  must  fill 
out  and  submit  to  the  bank  a supplier  certificate. 
Included  In  this  certificate  Is  a required  state- 
ment as  to  commissions  paid,  especially  In  the 
foreign  country  to  foreign  sales  “representa- 
tives" or  "agents." 

334.(26)  (i-ie-eo)  9791 

Securities  Information  Center 
Records 

The  Securities  Information  Center  (SIC)  Is 
located  In  Wellesley  Hills,  Massachusetts.  It  Is 
operated  by  llel  Corporation  under  contract 
with  the  Securities  and  Exchange  Commission. 
All  banks  and  brokerage  houses,  etc.  that  re- 
ceive bad  securities  are  required  to  report  this 


information  to  SIC.  They  are  also  required  to  run 
a check  with  SIC  if  they  receive  $10,000  or  more 
in  securities.  Information  is  recorded  as  of  Oc- 
tober 1977. 

334.(27)  (i-ib-bo)  artt 

Department  of  Health  Education 
and  Welfare  (HEW)  Records 

HEW  records  contain  Information  relating  to 
payments  made  to  physicians  receiving  pay- 
ments from  Medicare  and  Medicaid  programs. 

335  (a-4-#r)  9791 

Treasury  Enforcement 
Communications  System  (TECS) 

335.1  (9-r-ai)  9791 

General 

The  Treasury  Enforcement  Communications 
System  (TECS)  is  a computerized  information 
system  designed  to  Identify  individuals  and 
businesses  involved  or  suspected  or  involve- 
ment in  violation  of  Federal  law.  It  is  also  an 
enforcement  communications  system  permit- 
ting Instantaneous  message  transmittal  be- 
tween field  terminals  and  between  Treasury  law 
enforcement  field  offices  and  their  National  Of- 
fices. TECS  also  provides  the  capability  for  di- 
rect Inquiry  to  the  FBI's  National  Crime  Informa- 
tion Center  (NCIC).  In  addition,  the  National 
Law  Enforcement  Telecommunications  Sys- 
tem (NLETS)  provides  the  capability  of  commu- 
nicating directly  with  State  and  local  law  en- 
forcement agencies  through  TECS  terminals. 
NLETS  also  provides  direct  access  to  State 
motor  vehicle  department  flies,  most  of  which 
provide  automated  response. 

335.2  479i 
Information  Available  from  TECS 

335.21  4791 

General 

(1)  Individual  records  available  from  the 
TECS  data  base  Include  the  following: 

(a)  U.S.  Customs  Service  (General  TECS 
Files): 

1 fugitives; 

2 known  and  suspected  narcotics 
traffickers; 

3 vehicles,  aircraft  and  vessels  known 
or  suspected  to  be  utilized  In  smuggling 
activities; 

4 known  and  suspected  business  enti- 
tles Involved  In  or  related  to  smuggling 
activities; 

5 Individuals  known  and  suspected  to  be 
Involved  In  organized  crime  and  racketeering; 

(b)  U.S.  Customs  Service  (Financial  Infor- 
mation Data  Base): 

1  Since  1977  U.S.  Customs  and  IRS 
have  jointly  staffed  a Reports  Analysis  Unit 
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(RAU)  which  provides  information  via  TECS  as 
follows: 

a Currency  Transaction  Report 
(CTR),  Form  4789  (see  text  338.2); 

b Report  of  International  Transporta- 
tion of  Currency  or  Monetary  Instruments 
(CMIR),  Customs  Form  4790  (see  text  335.22); 
and 

c Report  of  Foreign  Bank  and  Finan- 
cial Accounts  (FBA),  Treasury  Form  90-22.1 
(see  text  335.23). 

(c)  Bureau  of  Alcohol,  Tobacco  and 
Firearms; 

1 fugitives; 

2 known  and  suspected  violators  of  laws 
falling  within  the  jurisdiction  of  BATF;  and 

3 felons  and  dishonorably  discharged 
veterans  who  have  requested  relief  to  own  fire- 
arms and/or  explosives  under  the  Gun  Control 
Act  of  1968. 

(d)  IRS — Inspection 

1 fugitives;  and 

2 arrested  subjects 

(e)  IRS — Criminal  Investigation  Division 

1 fugitives;  and 

2 Certain  nonresident  delinquent  tax- 
payers (see  IRM  937(16). 2). 

335.22  (t-4-ei)  9791 

Report  of  International 
Transportation  of  Currency  or 
Monetary  Instruments  (CMIR), 

Customs  Form  4790 

(1)  The  Currency  and  Monetary  Instrument 
Reporting  file  contains  a record  of  every  Individ- 
ual who  has  filed  a Customs  Form  4790,  Report 
of  International  Transportation  of  Currency  or 
Monetary  Instruments  (CMIR).  This  form  Is  re- 
quired to  be  filed  by  each  person  who  physically 
transports,  malls,  or  ships,  or  causes  to  be 
physically  transported,  mailed,  shipped  or  re- 
ceived currency  or  other  monetary  instruments 
in  an  aggregate  amount  exceeding  $5,000  on 
any  one  occasion  from  the  United  States  to  any 
place  outside  the  United  States,  or  Into  the 
United  States  from  any  place  outside  the  United 
States.  A transfer  of  funds  through  normal 
banking  procedures  which  does  not  Involve  the 
physical  transportation  of  Currency  or  Mone- 
tary Instruments  Is  not  required  to  be  reported. 

(2)  If  a TECS  query  results  In  a positive  re- 
sponse, Information  contained  on  the  CMIR  will 
be  received.  If  It  becomes  necessary  to  obtain  a 
copy  of  the  CMIR,  a request  which  Includes  the 
Reports  Control  Number  (RCN),  should  be  di- 
rected to  the  Chief,  Criminal  Investigation 
Branch  of  your  service  center.  The  Chief,  CIB, 
utilizing  TECS,  will  request  a copy  of  the  QMIR 
from  the  U.S.  Customs  Service. 
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335.23  (9-4-81)  9701 

Report  of  Foreign  Bank  and 
Financial  Accounts  (FBA), 

Treasury  Form  90-22.1 

(1 ) Foreign  Bank  Account  files  contain  a rec- 
ord of  individuals  who  have  submitted  Treasury 
Form  90-22,1,  Report  of  Foreign  Bank  and  Fi- 
nancial Accounts  (FBA).  Treasury  Form  90- 
22.1  Is  generally  required  if  an  individual  has  a 
financial  Interest  In  or  authority,  signatory  or 
otherwise,  over  one  or  more  bank  accounts, 
securities  accounts  or  other  financial  accounts 
In  a foreign  country,  when  such  account(s)  have 
an  aggregate  value  In  excess  of  $t,000.  If  a 
TECS  query  results  in  a positive  response,  the 
name,  address,  SSN  or  EIN  of  the  subject  and  a 
microfiche  number  will  be  received. 

(2)  If  it  becomes  necessary  to  obtain  a copy 
of  a Treasury  Form  90-22.1,  a request  should 
be  directed  to  the  Chief,  Criminal  Investigation 
Branch  of  your  service  center.  The  request 
should  include  the  microfiche  number  of  all 
forms  requested.  The  Chief,  CIB,  utilizing 
TECS,  will  request  a copy  of  the  FBA  from  the 
U.S.  Customs  Service. 

335.3  (S-4-41)  9791 

Records  Accessible  Through 
TECS 

(1)  Other  records  accessible  through  TECS 
Include  the  following: 

(a)  The  National  Crime  Information  Center 
(NCIC),  operated  by  the  FBI,  contains  records 
on  wanted  persons,  vehicles,  license  plates, 
guns,  articles,  securities  and  boats  which  have 
been  stolen,  and  computerized  criminal  histo- 
ries (CCH-Summary  police  “rap  sheets”.) 
TECS  has  an  Interface  with  NCIC  permitting 
entry  and  Instantaneous  retrieval  of  NCIC 
records. 

(b)  The  National  Law  Enforcement  Tele- 
communications System  (NLETS)  finks  the  law 
enforcement  agencies  across  the  U.S.  with  the 
TECS  system.  This  automated  message 
switching  computer  Is  located  in  Phoenix,  Arizo- 
na. From  TECS  secondary  terminals  NLETS 
queries  can  be  made  for. 

1 Vehicle  registration  Information 
(RQ) — license  plate  number,  year  and  vehicle 
type;  or  vehicle  ID  number,  vehicle  make  and 
vehicle  year  should  be  used. 

2 Drivers  license  Information  (DO)— 
name,  date  of  birth  (dob),  race  and  sex;  or 
drivers  license  number  must  be  used. 

3 State  criminal  history  record  informa- 
tion (CQ). 

4 All  states  will  provide  driver’s  license 
(DQ)  and  vehicle  registration  (RQ)  Information 
from  motor  vehicle  files;  however,  the  flies  of  all 
states  are  not  automated.  Responses  from 
states  with  automated  files  should  be  received 
In  a matter  of  seconds  after  a query.  The  (RQ) 
after  the  state  code  indicates  that  only  registra- 
tion checks  are  automated,  e.g„  Alaska  (AK) 


rn  ^ ^ 


Handbook  lor  Special  Agents 


(HQ).  Tho  following  slates  (including  Alaska 
(AK)  (RQ))  are  automated: 

Alabama  (AL)  Maryland  (MD) 

Arirona  (AZ)  (RO)  Michigan  (Ml) 

Arkansas  (AR)  Minnesota  (MN) 

Colorado  (CO)  Mississippi  (MS) 

Connecticut  (CT)  Missouri  (MO) 

District  ol  Columbia  (DC)  Montana  (MT) 

Georgia  (GA)  Nebraska  (NB) 

Idaho  (ID)  (00)  New  Jersey  (NJ) 

IlinolS  (It)  New  Yorfc  (NY) 

Indiana  (IN)  North  CaroSna  (NC) 

Iowa  (IA)  North  Dakota  (NO) 

Kansas  (KS)  Ohio  (OH) 

Kentucky  (KY)  Oklahoma  (OK) 

Pennsylvania  (PA)  South  Carolina  (SC) 

South  Dakota  (SD)  Tennessee  (TN) 

Texas  (TX)  Utah  (UT) 

Vermont  (VT)  Virginia  (VA) 

West  Virginia  (WV)  Wisconsin  (Wl) 

Wyoming  (WY) 

5  It  tho  need  arises,  most  States  will  also 
respond  to  inquiries  tor  current  road  and  weath- 
er information. 

335.4  (9-r-flp  »79i 

Types  of  TECS  Queries 

(1)  The  following  are  types  of  queries  that 
might  be  beneficial  In  IRS  enforcement  efforts: 

(a)  Information  Item  Evaluation  (service 
centers)— It  a tax-related  Information  item  ap- 
pears to  have  criminal  Investigative  potential, 
queries  should  be  made  to  provide  further  eval- 
uative information.  The  response  (hard  copy 
printout)  will  be  associated  with  the  Information 
Item  when  it  Is  forwarded  to  the  appropriate 
district  otlice  (or  final  evaluation.  For  this  pur- 
pose the  following  queries  could  be  useful: 

1 TECS — to  determine  whether  other 
Treasury  agencies  have  ongoing  or  closed  In- 
vestigations or  other  Information  which  might 
have  tax  consequences. 

2 RAU— Financial  Information  tiles — To 
determine  whether  financial  documents  have 
been  tiled  which  might  have  tax  consequences. 

3 NCIC  and  State  and  local  criminal  his- 
tory tiles — To  determine  criminal  history  lor  lat- 
er use  in  preparation  o(  prosecution  or  with- 
drawal reports. 

(b)  Open  Investigation  (districts) — TECS 
may  be  queried  to  determine  It  the  subject  of  an 
Investigation  Is  or  may  have  been,  the  subject  of 
an  investigation  by  another  Treasury  agency. 
TECS  may  be  useful  In  establishing  a contact 
point  within  the  other  agency  trom  whom  avail- 
able tax-relaled  information  can  bo  requested. 
This  action  will  also  serve  to  prevent  jeopardiz- 
ing ongoing  investigations  and  duplication  of 
effort.  The  financial  Information  tiles  (RAU) 
should  be  queried  periodically  to  determine  re- 
cent filing  ol  financial  reports  and  should  be 
queried  each  time  a new  Identifier  or  bank  ac- 
count number  is  obtained  relating  to  the  subject 
ot  an  investigation. 

(c)  Associates— TECS  entries  often  con- 
tain information  which  may  help  to  identify  as- 
sociates ot  the  subject,  and  a simple  query  may 
produce  a number  of  associates. 
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(d)  Motor  Vehicle  Information — TECS,  via 
NLETS,  provides  direct  access  to  State  motor 
vehicle  departments  (see  text  335.3).  Except 
where  direct  telephone  access  to  the  State 
agency  Is  available  without  charge,  motor  vehi- 
cle or  driver's  license  queries  should  be  made 
through  TECS,  especially  where  State  tiles  are 
automated. 

(e)  Aircraft  Information — The  Customs 
Service  can  routinely  check  small  aircraft  trattic 
coming  Into  the  country;  therefore,  TECS  may 
be  queried  by  the  local  Customs  otlice  to  con- 
firm such  activity  by  a taxpayer  It  tax-related. 

335.5  (s-t-et)  »7«i 

Requesting  TECS  Queries 

(1)  Requests  to  the  Chief,  Criminal  Investiga- 
tion Branch,  (or  TECS  queries  may  be  made  by 
memorandum;  by  use  of  Form  5523,  TECS 
Query  Request;  or  by  telephone.  The  Chief,  CIB 
will  not  release  TECS  information  requested  by 
telephone  until  he/she  Is  satisfied  as  to  the 
idontity  ot  the  caller  (such  as  by  telephone 
callback). 

(2)  The  Chief,  CIB  Is  not  required  to  maintain 
a log  ot  queries  nor  retain  a copy  ot  the 
requests. 

335.6  ta-i-at)  mi 

Fugitive  Entries 

(1)  The  following  procedures  will  be  followed 
when  requesting  an  entry  to  be  made  to  TECS 
or  NCIC  regarding  a fugitive. 

(a)  All  fugitive  entries  will  be  made  by  the 
CID,  National  Oltice.  When  it  is  determined  that 
an  Individual  has  become  a fugitive,  a written 
request  should  bo  submitted  to  the  Director, 
CID,  Attention:  CP.CkO,  to  request  an  entry  be 
made  in  TECS  and  NCIC.  It  the  taxpayer  Is 
charged  with  a felony,  the  memorandum  should 
also  request  the  Issuance  ot  a Wanted  Circular 
per  IRM  9377.1  :(2).  In  urgent  situations,  the 
memorandum  may  be  faxed  to  Ihe  National 
Office.  The  memorandum  should  contain  the 
following  Information  to  the  extent  available: 

1 name  and  case  number; 

2 alias: 

3 race; 

4 sex; 

5 height 

6 weight; 

7 color  ol  hair; 

8 color  ot  eyes; 

9 description  ot  any  Identifying  scars, 
marks  and  tattoos; 

10  date  ol  birth; 

11  place  ol  birth; 

12  Social  Security  Number; 

13  passport  number; 

14  last  known  address; 

15  nationality; 

16  il  a naturalized  U.S.  citizen,  date, 
place,  and  certificate  number; 
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, 1 7 occupation; 

18  criminal  violation  with  which  subject 
is  charged; 

19  date  ot  warrant; 

20  warrant  number; 

21  type  of  warrant— Bench,  Magistrate, 

etc.; 

22  agency  holding  warrant — U.S.  Mar- 
shal, IRS — Criminal  Investigation,  etc.; 

23  any  Information  as  to  whether  the 
subject  is  considered  dangerous,  is  known  to 
own  or  currently  possess  firearms,  has  suicidal 
tendencies,  or  has  previously  escaped  custody; 

24  driver's  license  number,  year  ot  expi- 
ration and  Stale  Issued; 

25  license  number  ot  vehicle,  aircraft  or 
vessel  subject  owns  or  Is  known  to  use,  Includ- 
ing year  and  State; 

26  description  ol  vehicle,  aircraft  or  ves- 
sel subject  owns  or  Is  known  to  use; 

27  associates  of  subject; 

28  FBI  number; 

29  name  and  telephone  number  of  CID 
personnel  to  contact  when  subject  is  appre- 
hended. It  uncertain,  the  office  telephone  num- 
ber and  tha  title— Chief,  Criminal  Investigation 
of  the  requesting  district  will  be  used. 

(b)  The  above  procedure  should  also  be 
followed  for  requesting  modifications. 

(2)  Periodically,  the  TECS  Data  Center  will 
mall  verification  forms  to  those  districts  which 
have  generated  entries  into  TECS  with  regard 
to  fugitives  as  required  In  text  335.6:(1).  It  Is  very 
Important  that  the  Chief,  CID  have  these  forms 
carefully  checked  to  determine  the  current  va- 
lidity of  tha  Information  and  make  appropriate 
corrections  it  necessary.  This  review  Is  espe- 
cially Important  tor  those  items  ot  Information 
which  are  subject  to  periodic  changes,  such  as 
automobile  license  number.  Alter  the  form  has 
been  reviewed  and  necessary  corrections 
made,  the  form  will  be  returned  to  the  Director, 
Criminal  Investigation  Division,  Attn:  CP:CI:0, 
within  live  days  of  receipt  (copy  to  the  regional 
office  Is  optional). 

(3)  When  a fugitive  has  been  apprehended, 
or  tor  any  other  reason  the  Chief,  CID,  wishes  to 
delete  the  entry  In  TECS  and  NCIC,  the  National 
Otlice,  Chief,  Operations  Branch,  sould  be  con- 
tacted Immediately  at  FTS  566-6451  to  request 
cancellation  ot  the  entry  In  TECS  and  NCIC. 
This  telephonic  request  should  be  followed  by 
written  confirmation,  and  If  the  taxpayer  was 
charged  with  a felony,  the  memorandum  should 
also  request  the  cancellation  of  the  Wanted 
Circular  (see  IRM  9377.1:(9)). 
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335.7  (9-tsi)  " 9791 

Other  TECS  Functions 
(1)  Other  functions  ot  TECS  are  as  follows: 
(a)  Telephone  Analysis  System  (TELAN) 
Is  a computerized  service  available  to  TECS 
users  for  the  purpose  of  analyzing  telephone 
toll  data. 

1 Requests  for  the  use  of  Telephone 
Analysis  System  (TELAN)  should  be  forwarded 
by  memorandum  from  the  Chief,  Criminal  Inves- 
tigation Division,  through  normal  channels  to 
Ihe  Director,  Criminal  Investigation  Division, 
Attn:  CP:CI:0. 

2 The  request  should  include  the 
following: 

a telephone  toll  Information  which  is 
to  be  analyzed  by  the  computer; 

b date  the  telephone  data  submitted  Is 

needed: 

c date  the  case  comes  before  the 
grand  jury  or  the  court;  and 

d whether  the  request  is  priority  or 

urgent. 

3 Priority  or  urgent  requests  will  be  expe- 
dited and  other  TELAN  requests  will  be  proc- 
essed In  the  order  In  which  received,  and  as 
resources  and  time  allow. 

4 The  computer  will  generate  a printout, 
listing  the  data  In  three  sequences:  Primary 
phone  number,  date,  receiving  phone  number; 
receiving  phone  number,  date,  primary  phone 
number;  and  dale,  primary  phone  number,  re- 
ceiving phone  number.  The  computer  will  also 
generate  a listing,  If  applicable,  ol  those  phone 
numbers  submitted  by  Ihe  Service  which  have 
also  been  submitted  by  another  agency.  The 
listing  will  indicate  the  name  ot  the  other  agency 
and  the  case  number. 

(b)  Customs  Service  terminals  located  at 
land-border  crossings  along  the  Canadian  and 
Mexican  borders,  and  at  key  ports  of  entry  at 
seaports  and  International  airports,  provide  Ihe 
capability  of  querying  number  plates  and 
names  of  passengers  clearing  Customs  at  such 
points.  These  queries  are  especially  helpful  in 
ihe  apprehension  ot  fugitives. 

335.8  (4-I5-0ZJ  979) 

New  Appllcatlons/Uses 

While  new  applications  and  uses  for  TECS 
are  encouraged,  especially  those  which  would 
Increase  effectiveness  and  efficiency,  it  must 
be  emphasized  that  absolutely  no  entries  are 
authorized  beyond  those  described  in  the 
above  procedures.  Any  new  uses  or  applica- 
tions must  first  be  approved  by  the  Director, 
Criminal  Investigation  Division. 
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336  (1-18-80)  0781 

State,  County,  and  Municipal 
Government  Records 

(1)  Sale  and  transfer  of  property. 

(2)  Mortgages  and  releases. 

(3)  Judgments,  garnishments,  chattel  mort- 
gages and  other  liens. 

(4)  Conditional  sales  contracts. 

(5)  Births,  deaths,  marriages,  and  divorces. 

(6)  Change  of  name. 

(7)  Auto  licenses,  transfers,  and  sales  of 
vehicles. 

(8)  Drivers’  licenses. 

(9)  Hunting  and  fishing  licenses. 

(10)  Occupancy  and  business  privilege 
licenses. 

(11)  Building  and  other  permits. 

(12)  Police  and  sheriff  records  of  arrests  and 
commitments. 

(13)  Court  records  of  civil  and  criminal  cases. 

(14)  Parole  officers'  and  probation  depart- 
ments’ tiles. 

“ (15)  Registration  of  corporate  entitles  and 
annual  reports. 

(16)  Registration  of  noncorporate  business 
entities. 

(17)  Fictitious  names  Index. 

(18)  School  and  voter  registrations. 

(19)  Professional  registrations. 

(20)  State  Income  tax  returns. 

(21)  Personal  property  tax  returns. 

(22)  Real  estate  tax  payments. 

(23)  Inheritance  and  gift  tax  returns. 

(24)  Wills. 

(25)  Letters  of  administration. 

(26)  Inventories  of  estates. 

(27)  Welfare  agency  records. 

(28)  Workmen's  compensation  files. 

(29)  Bids,  purchase  orders,  contracts  and 
warrants  for  payment. 

(30)  Civil  Service  applications. 

(31)  Minutes  of  board  and  agency 
proceedings. 

(32)  Public  utilities’  records. 

(33)  Health  departments'  records. 

(34)  State  Unemployment  Compensation 
records. 

337  (1-18-80)  8781 

Records  and  Information  from 
U.S.  Possessions  and  From 
Foreign  Countries 

337.1  (5-9-80)  8781 

Office  Of  International  Operations 
The  office  of  International  Operations  has  the 
responsibility  to  make  inquiries  In  foreign  coun- 


tries. II  the  Taxpayer  resides  abroad  and  it  is 
evident  that  most  of  the  investigation  would  be 
conducted  abroad,  the  case  should  be  referred 
to  the  Ollice  ol  International  Operations  for 
investigation.  If  the  taxpayer  resides  within  the 
United  States  and  it  is  evident  that  most  of  the 
Investigation  would  be  conducted  within  the 
United  States,  the  case  should  be  referred  to 
the  appropriate  district  office  for  assignment  to 
a special  agent.  Where  there  Is  a doubt  as  to  the 
jurisdiction  of  a particular  case  because  of  un- 
known factors  concerning  residence  or  the  ex- 
tent of  the  Investigation  to  be  made  abroad,  a 
memorandum  setting  forth  all  of  the  pertinent 
details  should  be  submitted  by  the  Chief,  Crimi- 
nal Investigation  Division,  with  the  concurrence 
of  the  District  Director,  through  normal  chan- 
nels to  the  Director,  Criminal  Investigation  Divi- 
sion, National  Office,  who  will  coordinate  the 
matter  with  the  district  Involved  or  with  the  Of- 
fice of  International  Operations,  as  appropriate, 
and  assist  In  determining  jurisdiction.  The  Of- 
fice of  International  Operations  has  been  dele- 
gated authority  to  perform  those  functions  vest- 
ed in  the  Secretary  or  his/her  delegate  by  the 
Internal  Revenue  Code  of  1954  which  may  be 
performed  by  a District  Director  in  administering 
the  United  States  internal  revenue  laws  In  the 
Panama  Canal  Zone,  Puerto  Rico,  and  the  Vir- 
gin Islands.  See  also  IRM  9123:(5). 

337.2  (1-18-80)  8781 

Information  From  Puerto  Rico  and 

the  Virgin  Islands 

Requests  for  Information  from  Puerto  Rico 
and  the  Virgin  Islands  will  be  handled  as  collat- 
eral requests  as  provided  In  IRM  9264.1.  Such 
requests  will  be  forwarded  to:  Director,  Office  of 
International  Operations,  Attention:  Chief, 
Criminal  Investigation  Division,  CP:OIO:7.  See 
also  IRM  9264.3 

337.3  (4-15-87)  8781 

Information  from  Foreign 
Countries— General 

(1)  Tax  and  related  Information  may  be  ob- 
tained by  the  Foreign  Operations  District  from 
sources  within  foreign  countries,  embassies  or 
consulates  ol  foreign  countries,  and  United 
States  possessions  through: 

(a)  Collateral  or  other  Investigations  con- 
ducted by: 

1  Personnel  of  the  Foreign  Operations 
District  permanently  stationed  or  temporarily 
detailed  abroad,  or 
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2 Special  Agents  and  other  personnel  of 
the  Foreign  Operations  District  in  Washington. 
D C.,  or 

3 Other  Service  personnel  temporarily 
detailed  to  the  Foreign  Operations  District  for 
overseas  assignment. 

(b)  Special  investigations  conducted  for 
their  offices  by  other  Service  personnel  tempo- 
rarily detailed  abroad  either  under  the  supervi- 
sion of.  or  with  the  concurrence  of.  the  Director, 
Foreign  Operations  District. 

(c)  Collateral  or  special  investigations 
made  for  the  Service  by  other  government 
agencies  such  as  the  Customs  Service,  the 
Department  of  State,  or  Military  Services. 

(d)  Requests  directed  through  prescribed 
channels  to  the  lax  authorities  of  certain  foreign 
governments,  pursuant  to  provisions  of  tax 
treaties. 

(2)  Requests  for  Information  to  be  obtained 
In  foreign  countries;  or  from  embassies  and 
consulates  of  foreign  governments  In  the  Unit- 
ed States  outside  the  Washington,  D.C.  area; 
and  requests  to  Interview  officials  located  out- 
side the  Washington,  D.C.  area  who  appear  to 
have  diplomatic  status  will  be  submitted  In  tripli- 
cate to  the  Director,  Foreign  Operations  Dis- 
trict, Attention:  Chief,  Foreign  Programs  Divi- 
sion, by  the  Chief,  Criminal  Investigation  Divi- 
sion. A copy  of  each  such  request  will  be  for- 
warded to  the  Assistant  Commissioner  (Cl), 
Attn.  OP:CLO.  The  Director,  Foreign  Opera- 
tions District  will  transmit  the  reply  or  report 
direct  to  the  Chief,  Criminal  Investigation  Divi- 
sion requesting  the  information  and  furnish  a 
copy  to  the  Assistant  Commissioner  (Cl),  Atten- 
tion: 0P:CI:0 

(3)  Requests  tor  information  from  embas- 
sies and  consulates  of  foreign  governments  in 
the  Washington,  D.C.  area,  and  requests  to 
interview  officials  In  the  Washington,  D.C.  area 
who  have  or  appear  to  have  diplomatic  status 
will  be  submitted  In  triplicate  to  the  Director, 
Foreign  Operations  District,  Attention:  Chief, 
Criminal  Investigation  Division,  by  the  Chief, 
Criminal  Investigation  Division  of  the  inquiring 
district.  A copy  of  each  such  request  will  be 
forwarded  by  the  Inquiring  district  to  the  Assist- 
ant Commissioner  (Cl),  Attention:  0P:CI:0.  The 
Foreign  Operations  District  will  transmit  the  re- 
ply or  report  direct  to  the  Inquiring  Chief,  Crimi- 
nal Investigation  Division,  and  furnish  a copy  to 
the  Assistant  Commissioner  (Cl),  Attention: 
0P:CI:0. 
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(4)  Documents  and  reports  received  from 
foreign  countries,  or  from  embassies  or  consul- 
ates of  foreign  countries,  and  made  available  to 
Criminal  Investigation  personnel  will  not  be  fur- 
nished to  another  government  agency,  except 
as  required  by  regulations. 

(5)  When  a foreign  government  makes  direct 
Inquiry  of  Criminal  Investigation  personnel  or 
when  it  Is  learned  that  a foreign  government  Is 
interested  In  a case,  such  Information  should 
immediately  be  referred  by  the  Chief,  Criminal 
Investigation  Division,  to  the  Director,  Foreign 
Operations  District.  Attention:  Chief.  Foreign 
Programs  Division,  with  a copy  of  such  commu- 
nication transmitted  to  the  Assistant  Commis- 
sioner (Cl),  Attention:  0P:CI:0. 


337.4  (1-18-80)  8781 

information  from  Canada 

(1)  National  Office  approval  is  not  required 
where  travel  Is  to  be  performed  in  Canada  by 
personnel  of  districts  or  regions  contiguous  to 
that  country  for  the  sole  purpose  of  obtaining 
Information  of  a routine  nature  in  the  immediate 
vicinity  of  and  lying  adjacent  to  the  United 
States  border.  Such  travel  Is  limited  to  nearby 
points  less  than  25  miles  from  the  United  States 
border  and  travel  which  Is  not  of  an  extended 
nature.  Personnel  In  some  border  districts  have 
developed  a close,  informal  relationship  with 
Canadian  tax  officials  stationed  on  or  in  the 
Immediate  proximity  of  the  border,  and  fre- 
quently obtain,  Informally  through  such  tax  offi- 
cials, collateral  Information  from  individuals,  fi- 
nancial Institutions,  government  officials,  and 
business  establishments.  It  Is  Intended  that  this 
type  of  informal  cooperation  be  continued. 
However,  such  personnel  are  not  to  make  di- 
rect requests  of  the  authorities  in  Ottawa,  or  for 
Information  outside  the  adjacent  border  areas. 
All  such  requests  must  be  made  by  the  Chief, 
Criminal  Investigation  Division,  with  the  concur- 
rence of  the  District  Director  to  the  Director  of 
International  Operations,  Attention:  CP:IO:3, 
and  copy  thereof  forwarded  to  the  Director, 
Criminal  Investigation  Division,  Attention: 
CP:CI:0.  Where  Informal  arrangements  for  in- 
quiries exist  in  some  border  districts,  such  dis- 
tricts should  Identify  in  their  formal  requests 
those  with  whom  they  have  been  transacting 
official  matters  to  avoid  duplication  of  effort. 
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(2)  In  instances  when  a United  States  tax- 
payer's books  and  records  are  maintained  In 
Canada  and  the  taxpayer  requests  the  special 
agent  to  inspect  such  books  and  records  In  that 
country  and  lo  be  interviewed  there,  the  special 
agent  may  be  directed  by  the  District  Director  to 
proceed  to  Canada  In  accordance  with  the  pro- 
cedure set  forth  in  IRM  9265.4:(2).  However, 
this  exception  does  not  apply  when  Inquiries  of 
third  parties  in  Canada  are  necessary.  Except 
as  provided  above,  no  direct  Inquiry  will  be 
made  in  Canada  by  special  agents  without  prior 
approval  ot  the  Director  ol  International 
Operations. 

(3)  Under  normal  circumstances  In  tax  eva- 
sion cases,  Information  can  be  obtained  more 
readily  by  Canadian  agents,  particularly  (rom 
such  institutions  as  banks,  trust  companies  and 
large  corporations,  than  by  a United  States 
agent.  Therefore,  all  requests  for  special 
agents  to  travel  to  Canada  will  be  carefully 
screened.  This  does  not  preclude  travel  for 
meetings  to  exchange  Information  at  appropri- 
ate times  or  where  the  Information  required  is 
so  voluminous  or  complex  that  the  special 
agent's  presence  is  desirable.  When  It  Is  neces- 
sary tor  a special  agent  to  travel  to  Canada  to 
obtain  information  from  a Canadian  citizen  or 
business  entity,  a request  will  be  prepared  In 
accordance  with  Instructions  provided  In  IRM 
9265.4  and  forwarded  through  the  Assistant 

i Regional  Commissioner  to  the  Director,  Crimi- 
nal Investigation  Division,  Attention:  CP:CI:0, 
for  review  and,  If  travel  Is  believed  warranted, 
for  signature  and  transmittal  to  the  Director  of 
International  Operations.  It  Is  also  essential  that 
the  request: 

(a)  provide  adequate  background  to  sup- 
port a Canadian  tax  Interest,  because  Canadian 
tax  authorities  are  authorized  to  furnish  only 
that  information  which  they  can  obtain  under 
the  revenue  laws  of  Canada; 

(b)  demonstrate  sufficient  United  States 
tax  interest  to  lustily  the  request; 

(c)  not  be  repetitious  of  prior  request;  and 

(d)  contain  an  action  appropriate  In  the 
circumstances. 

(4)  Upon  approval  by  the  Director  of  Interna- 
tional Operations,  the  International  Operations 
office  will  obtain  the  necessary  clearances  arid 
furnish  the  originating  office  with  the  procedure 
to  be  followed  and,  where  appropriate,  the 
name  and  location  of  the  Canadian  tax  official 
who  is  to  be  contacted  by  the  special  agent.  A 
Canadian  agent  will  usually  accompany  the 


special  agent  when  third  party  contacts  are 
made. 

(5)  Requests  for  information  from  Canada 
will  be  prepared,  and  routed,  In  the  same  man- 
ner prescribed  In  IRM  9265.1:(1).  The  request 
will  contain  the  information  specified  in  (3)(a) 
through  (3)(d)  above  as  well  as  the  data  speci- 
fied in  IRM  9265.3.  Except  under  special  cir- 
cumstances respective  procedures  should  be 
observed  of  limiting  a request  for  information  to 
a period  not  to  exceed  ten  years  immediately 
preceding  the  request. 

(6)  In  some  cases,  where  the  essential  Infor- 
mation sought  is  complex,  involved  and  volumi- 
nous, it  may  be  desirable  to  have  preliminary 
discussions  with  Canadian  authorities.  The  re- 
quest to  hold  preliminary  discussions  in  such 
cases  will  be  prepared  and  routed  In  the  same 
manner  prescribed  in  (3)  above.  Exchange  of 
Information  resulting  from  the  preliminary  dis- 
cussions will  be  formalized  as  early  as  possible 
and  before  any  documents  are  exchanged. 

(7)  District  offices  should  not  refuse  to  obtain 
Information  for  Canada  if  it  is  requested  undef 
the  competent  authority.  However,  In  situations 
where  it  appears  that  the  request  from  Canada 
Is  unreasonable,  extremely  extensive,  or  cir- 
cumstances do  not  warrant  going  back  beyond 
ten  years,  a memorandum  reflecting  the  opin- 
ion of  the  district  office  will  be  submitted  to  the 
Director,  Criminal  Investigation  Division,  Atten- 
tion: CP:l:0,  through  the  Assistant  Regional 
Commissioner.  II  the  Director,  Criminal  Investi- 
gation Division,  concludes  that  the  circum- 
stances justify  the  opinion  expressed  by  the 
district  office,  he/she  will  forward  the  memo- 
randum to  the  Director  of  International  Opera- 
tions for  discussion  and  explanation  with  the 
appropriate  Canadian  official. 

(8)  If  Information  received  from  Canada 
through  regular  channels  requires  further  corre- 
spondence, the  Chief  may  communicate  direct- 
ly with  the  Canadian  district  office  which  fur- 
nished the  original  Information.  However,  cop- 
ies of  any  such  communication  will  be  forward- 
ed, one  each,  to  the  Director,  Criminal  Investi- 
gation Division,  Attention:  CP:CI:0,  and  to  the 
Director  of  International  Operations,  Attention: 
CP:IO:3.  Such  direct  communication  applies 
only  In  Instances  where  Information  has  been 
received  through  regular  channels  and  follow- 
up communication  Is  necessary.  The  original 
communication  and  any  new  areas  of  Inquiry 
must  be  routed  as  prescribed  In  (5)  above.  Slml- 
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.tarty,  any  Intelligence  district  office  which  has 
provided  Information  to  Canadian  officials 
through  the  usual  channels  may  subsequently 
communicate  directly  with  those  officials  with 
respect  to  the  Information  so  provided.  Howev- 
er, copies  of  any  such  communication  will  be 
forwarded,  one  each,  to  the  Director,  Criminal 
Investigation  Division,  Attention:  CP.CkO  and 
to  the  Director  of  International  Operations,  At- 
tention: CP:IO:3. 

(9)  In  accordance  with  an  agreement  be- 
tween United  States  and  Canadian  tax  officials, 
where  the  lax  affairs  of  an  Individual,  partner- 
ship or  corporation  are  being  investigated  by 
the  United  States  and  the  same  type  of  Investi- 
gation Is  also  being  currently  conducted  by 
Canada,  and  one  country  desires  to  be  kept 
Informed  of  significant  developments  such  as 
proposal  to  close  case,  etc.,  the  authorities  of 
that  country  will  advise  the  other  of  this  interest 
so  that  the  desired  Information  may  be  timely 
furnished. 

(10)  See  also  IRM  9265.2. 

337.5  (i-ie-eo)  07si 

Summons  (or  Records  Outside 
the  United  Slates 

Before  Issuing  a summons  where  the  records 
are  outside  the  United  States,  a copy  of  the 
proposed  summons  will  be  submitted,  through 
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channels,  to  District  Counsel  for  review.  District 
Counsel  will  coordinate  their  review  with  Chief 
Counsel  (CC:GL),  who  in  turn  will  coordinate 
the  matter  with  the  Director,  Criminal  Investiga- 
tion Division.  The  proposed  summons  will  be 
accompanied  by  a statement  describing  the 
circumstances  and  efforts  that  have  been 
made  to  secure  the  records  and  data  from  Ihe 
taxpayer  and  why  the  taxpayer  will  not  make  the 
requested  records  available.  In  no  event  will  the 
special  agent  Issue  the  summons  until  advice 
has  been  received  from  Counsel.  See  also  IRM 
9363.4. 

337.6  (i-is-so)  978i 

Specific  Data  to  be  Included  In 
Request  for  Information  from 
Foreign  Countries  See  IRM  9265.3. 

337.7  (t-tt-ao)  trti 

Interpol 

(1)  Interpol  Is  the  International  Criminal  Po- 
lice Organization,  better  known  by  its  radio  des- 
ignation— Interpol. 

(2)  The  National  Central  Bureaus  of  member 
countries  have  machinery  set  up  to  communi- 
cate with  member  countries.  In  the  United 
States  the  National  Central  Bureau  is  under  the 
direction  and  control  of  the  Departments  of 
Justice  and  Treasury. 
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(3)  The  U.S.  National  Central  Bureau  can 
assist  when  there  is  a requirement  lor  certain 
inquiries  In  any  ol  the  Interpol  member 
countries. 

(4)  Interpol  assistance  Includes  but  Is  not 
limited  to  the  tollowing: 

(a)  Criminal  History  check 

(b)  License  plate/drivers  license  check 

(c)  Location  ol  suspects/tugltlves/ 
witnesses 

(d)  International  Wanted  Circulars 

(e)  Trace  weapons/motor  vehicles 
abroad 

(5)  Requests  can  be  made  directly  to  the 
U.S.  National  Central  Bureau,  Washington, 
D.C.  by  calling  202-633-2867  or  by  mall  to:  In- 
terpol, Department  ol  Justice,  Washington, 
D.C.  20530. 

337.8  (1-1 »-B0)  srst 

Foreign  Intelligence  Activities 

Under  Executive  Order  12036, 

Section  2 

(1)  Executive  Order  12036,  United  States 
Foreign  Intelligence  Activities,  was  Issued  by 
the  President  ol  the  United  States  on  January 
24.  1978,  to  provide  lor  the  organization  and 
control  of  United  States  foreign  intelligence 
activities. 

(2)  The  Inspector  General,  Department  of 
the  Treasury,  has  requested  that  Inspection, 
Internal  Revenue  Service,  distribute  copies  ol 
T reasury  Order  No.  246  (Revision  1 ) and  Execu- 
tive Order  12036  to,  among  others,  all  Special 
Agents,  Criminal  Investigations  Division. 

(3)  Although  the  Internal  Revenue  Service 
does  not  engage  In  torelgn  Intelligence  activi- 
ties it  is  required  that  special  agents  be  familiar 
with  the  provisions  ol  these  orders. 

(4)  Treasury  Department  Order  No.  248, 
(Revision  1).  (Exhibit  300-30),  requires  that  any 
Internal  Revenue  Service  employee  shall  re- 
port to  Inspection  or  to  the  Inspector  General 
any  matters  which  they  leal  raise  questions  ol 
propriety  or  legality  under  Section  2 ol  Execu- 
tive Order  12036,  Restrictions  on  Intelligence 
Activities  (Exhibit  300-31). 

337.9  (8-18-80)  8T81 

U.S.-Swlss  Treaty  on  Mutual 
Assistance  In  Criminal  Matters 

(1)  This  Treaty  provides  a vehicle  to  obtain 
testimony  and  tangible  evidence  trom  Switzer- 
land. It  was  designed  to  deal  primarily  with  the 
problem  ol  Swiss  Bank  Secrecy  Laws  but  It 


offers  a wide  range  of  assistance  from  the  judi- 
cial and  executive  authorities  of  Switzerland.  It 
designates  the  Attorney  General  as  the  Central 
Authority  for  the  United  States  who  must  handle 
requests  under  the  Treaty  and  whose  approval 
is  necessary  for  all  requests.  The  Attorney  Gen- 
eral has  delegated  these  duties  and  powers  to 
the  Assistant  Attorney  General  of  the  Criminal 
Division. 

(2)  Pursuant  to  a request  under  the  Treaty, 
Swiss  Authorities  may: 

(a)  Execute  a search  warrant; 

(b)  Subpoena  testimony  of  persons  In 
Switzerland: 

(c)  Locate  persons  In  Switzerland; 

(d)  Subpoena  and  authenticate 
documents; 

(e)  Supply  official  records; 

(f)  Provide  service  of  process; 

(g)  Request  persons  to  appear  in  United 
States; 

(h)  Permit  a United  States  official  to  take 
testimony  to  authenticate  documents;  and 

(i)  T ransfer  prisoners  needed  In  the  United 
States. 

(3)  The  Treaty  applies  to  specified  offenses 
which  are  mutually  criminal,  i.e..  punishable  un- 
der the  laws  of  the  United  States  and  Switzer- 
land. It  generally  does  not  apply  to  violations 
with  respect  to  taxes.  However,  It  does  apply  to 
offenses  relating  to  tax  laws  il: 

(a)  The  offense  Is  committed  by  a person 
reasonably  suspected  of  being  In  the  upper 
echelon  ol  an  organized  crime  group  or  of  par- 
ticipating significantly  In  any  Important  activity 
of  such  a group; 

(b)  Available  evidence  Is  Insufficient  to 
provide  a reasonable  prospect  of  successful 
prosecution  of  this  person  for  the  Illegal  activi- 
ties ol  such  group; 

(c)  It  Is  reasonably  concluded  that  re- 
quested assistance  will  substantially  lacllltate 
the  successful  prosecution  of  such  person,  and 
should  result  In  his/her  Imprisonment  for  a suffi- 
cient period  ol  time  so  as  to  have  a significant 
adverse  effect  on  the  organized  criminal  group; 
and 

(d)  The  securing  of  the  Information  or  evi- 
dence without  the  requested  assistance  Is  Im- 
possible or  unreasonably  burdensome.  Anoth- 
er limitation  especially  applicable  to  tax  cases 
relates  to  requested  assistance  with  respect  to 
two  crimes;  one  to  which  the  Treaty  applies  and 
one  to  which  it  does  not.  If,  under  Swiss  Law, 
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the  first  crime  merges  into  the  second,  no  as- 
sistance will  be  provided. 

(4)  An  "organized  criminal  group"  Is  defined 
by  the  T reaty.  The  "elements"  of  such  a group, 
without  any  one  of  which  the  special  organized 
crime  provisions  will  not  apply,  are: 

(a)  An  association  or  group  of  persons 
combined  together; 

(b)  Association  for  a substantial  or  Indefi- 
nite period; 

(c)  Purpose  of  association; 

1 monetary  or  commercial  gains  for  Itself 
or  others,  and 

2 Illegal  means  of  obtaining  these  gains 

(d)  Carrying  out  purpose  in  a methodical 
and  systematic  manner,  including: 

1 act9  or  threats  of  violence  or  other  acts 
which  are  likely  to  intimidate  and  are  mutually 
criminal,  and 

2 either:  striving  to  obtain  Influence  In 
politics  or  commerce,  especially  In  political  or- 
ganizations, public  administrations,  the  judi- 
ciary, commercial  enterprises,  employers'  as- 
sociations, labor  unions  or  other  employees' 
associations,  or  association  with  a similar  (or- 
ganized crime)  group  which  strives  to  obtain 
such  Influence. 

(5)  Requests  for  assistance  must  be  made 
via  memorandum  by  the  Chief,  CID,  with  the 
concurrence  of  the  District  Director,  to  the  Di- 
rector, CID,  Attn:  CP:CI:0.  A copy  of  the  request 
will  be  sent  to  the  ARC  (Cl).  The  Director  will 
coordinate  requests  with  the  Government  Reg- 
ulations and  Labor  Section  of  the  Criminal  Divi- 
sion of  the  Department  of  Justice.  Requests 
should  contain  the  following  elements. 

(a)  An  Introductory  paragraph  naming  the 
authority  on  whose  behalf  the  request  Is  being 
made,  the  offense  being  investigated,  a brief 
statement  of  the  need  for  the  evidence,  Identifi- 
cation of  the  subject  of  the  investigation,  and  a 
concise  statement  of  what  assistance  Is 
requested. 

(b)  A description  of  the  offense  In  concise 
terms.  State  the  code  section  violated.  Include 
facts  of  the  case,  showing  that  the  offense  ha9 
taken  place  or  your  reasons  for  believing  the 
offense  has  taken  place. 

(c)  A statement  of  the  need  for  assistance 
and  how  the  evidence  sought  fits  into  the  proof 
of  the  case,  e.g.,  to  prove  one  or  more  of  the 
element*  of  the  crime  or  to  show  * motive. 

(d)  A statement  of  the  full  name,  place  and 
date  of  birth,  address,  and  any  other  lnforma- 
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tlon  which  may  aid  In  the  identification  of  the 
persons  who  are  at  the  time  of  the  request  the 
subject  of  the  Investigation.  Also  include  the 
person's  citizenship. 

(e)  A statement  naming  witnesses  or  other 
persons  who  may  be  affected  by  the  request, 
e.g.,  joint  bank  account  holders. 

(0  The  statement  as  to  any  particular  pro- 
cedure that  is  requested,  e.g.,  the  use  of  com- 
pulsory process  for  documents  before  notice  to 
a witness. 

(g)  A statement  as  to  whether  the  testimo- 
ny to  be  taken  (if  any)  should  be  done  under 
oath  or  not. 

(h)  A description  of  the  Information,  state- 
ment or  testimony  sought. 

(i)  A description  of  documents,  records  or 
articles  of  evidence  to  be  produced  or  pre- 
served, the  persons  on  whom  they  are  to  be 
obtained,  and  the  desired  method  of  reproduc- 
ing or  authenticating  them.  This  description 
must  be  as  specific  as  possible. 

(J)  Information  as  to  the  allowance  and  ex- 
penses to  which  a person  appearing  In  the  Unit- 
ed States  will  be  entitled.  The  dollar  amount  for 
attendance  fees  and  per  diem  can  be  ascer- 
tained from  28  U.S.C.  1871. 

(k)  Information  which  provides  reasonable 
suspicion  under  the  organized  crime  provi- 
sions. Reasonable  suspicion  Is  less  than  rea- 
sonable cause. 

338  (i-ie-eo)  9791 

Business  Records 

338.1  (1-18-80)  9781 

Banks 

338.11  (1-18-80)  9781 

Function  and  Organization 
(1)  A bank  is  fundamentally  an  establishment 
for  the  custody,  loan  or  exchange  of  money, 
and  for  facilitating  the  transmission  of  funds  by 
checks,  drafts,  and  bills  of  exchange  and  the 
like.  Its-servlces  to  customers  may  Include  ad- 
ministering estates;  storing  valuables;  purch**- 
Ing  and  selling  securities!  rendering  advice  con- 
cerning business  transaetlons;  lending  money; 
collecting  notes,  drafts,  bills,  and  coupons;  fur- 
nishing business  credit  references;  preparing 
tax  returns;  and  many  other  services. 
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(2)  The  principles  of  bank  accounting  are 
basically  the  same  In  all  parts  of  the  United 
States.  If  a special  agent  understands  these 
principles,  he/she  should  be  able  to  locate 
whatever  available  evidence  there  Is  in  a bank 
and  be  able  to  trace  transactions  from  one 
account  or  bank  to  another  account  or  bank. 

(3)  The  principal  officers  of  a bank  are  the 
president,  vice  president,  secretary,  and  cash- 
ier or  treasurer.  In  many  banks,  vice  presidents 
act  as  senior  department  executives  or  as  loan- 
ing officers.  The  cashier  ordinarily  is  the  busi- 
ness manager  of  the  bank  and  Is  the  one  to 
whom  requests  for  information  are  usually 
made.  However,  there  frequently  Is  one  other 
officer  or  employee  of  the  bank  who  Is  most 
familiar  with  the  accounting  system,  or  who  has 
been  designated  by  the  management  to  handle 
requests  from  the  Internal  Revenue  Service  for 
Information.  The  special  agent  should  learn  the 
identity  of  that  person,  and  should  consult  him/ 
her  when  making  official  requests  for  Informa- 
tion, rather  than  make  indiscriminate  Inquiries 
of  various  officers  and  employees.  The  special 
agent  should  make  every  attempt  to  establish  a 
good  working  relationship  with  such  employ- 
ees; however,  their  activities  with  respect  to 
bank  records  or  information  may  not  be  direct- 
ed as  a controlled  informant  as  defined  In  IRM 
9373.2.  Chief  Counsel  expressed  the  opinion 
that  the  Right  to  Financial  Privacy  Act  of  1978 
did  not  contemplate  using  bank  employees  as 
controlled  informants  when  the  exemption  pro- 
visions applicable  to  the  Service  were  drafted. 
Consequently,  this  may  be  deemed  a violation 
under  the  Act. 

(4)  The  main  departments  of  a bank  are 
commercial,  savings,  trust,  loan  and  discount, 
consumer  credit,  and  special  services.  These 
are  divided  into  subsidiary  departments  such  as 
receiving,  paying,  trust,  loan  and  discount,  con- 
sumer credit,  exchange,  collection,  and  safe 
deposit,  bookkeeping,  clearing,  transit,  statisti- 
cal and  data  processing. 

(5)  The  receiving  department  makes  the  first 
entry  of  all  items  as  they  enter  the  channels  of 
the  bank.  The  paying  department  takes  charge 
of  all  the  cash  In  the  bank,  providing  an  ade- 
quate supply  for  Its  needs,  paying  checks, 
charging  currency  to  customers,  settling  clear- 
ing house  balances,  and  recording  and  proving 
the  cash  of  the  bank.  The  loan  department  Is 
responsible  for  the  granting  and  collection  of 
loans  and  has  custody  of  collateral  and  the 
credit  and  tiles  of  a confidential  nature  relating 
to  the  customers.  The  collection  department 


handles  items  tor  collection  which  may,  or  may 
not,  go  through  the  commercial  deposit  ac- 
counts. For  example,  an  item  may  be  collected 
by  the  bank  and  the  funds  turned  over  to  the 
customer  in  currency,  or  In  the  form  of  a cash- 
ier's check,  or  be  applied  directly  to  the  credit  of 
the  customer’s  account  in  the  loan  department. 
The  safe  deposit  department  handles  all  busi- 
ness and  records  In  connection  with  the  rental 
of.  and  access  to,  safe  deposit  boxes. 

(6)  The  bookkeeping  department  Is  respon- 
sible for  posting  to  subsidiary  ledgers  of  the 
deposit  liability  accounts.  The  clearing  and  tran- 
sit departments  look  after  the  collection  of 
Items  drawn  on  other  banks  through  the  clear- 
ing house,  by  mail  or  messenger,  or  through  the 
Federal  Reserve  system,  and  the  computation 
of  exchange  charges  when  necessary.  They 
route  Items  for  collection  and  prepare  cash 
transit  letters  describing  the  Items  sent  for  col- 
lection. The  data  processing  (ADP)  department 
handles  some  of  the  above  operations,  which 
are  performed  by  computers  rather  than 
manually. 


338.12  (t-ISSO)  9711 

Bank  Records 

It  Is  Impossible  to  describe  all  the  bank  rec- 
ords which  might  contain  Information  regarding 
a customer.  However,  the  principal  commercial 
records  which  are  of  interest  to  special  agents 
are:  signature  cards;  deposit  tickets  or  slips; 
customer's  ledger  sheets  for  checking  ac- 
counts; savings  accounts,  special  accounts 
and  loan  accounts;  registers  or  copies  of  cash- 
ier's checks,  bank  money  orders,  bank  drafts, 
letters  of  credit,  and  certificates  of  deposit;  tell- 
er's proof  sheets;  copies  of  settlements  with 
the  clearing  house;  copies  of  cash  transit  let- 
ters; records  of  the  purchase  and  sale  of  securi- 
ties and  Government  bonds;  collection  In  and 
collection  out  records;  customer’s  unreturned 
canceled  checks;  and  safe  deposit  records. 
Storage  considerations  have  caused  many 
banks  to  destroy  those  records  not  needed  for 
their  own  use  and  not  required  under  law  to  be 
retained.  Therefore,  a special  agent's  success 
In  a bank  will  depend  somewhat  on  Its  practice 
of,  and  its  policy  for,  retention  and  destruction 
of  records. 
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Signature  Cards 

The  signature  card  shows  the  signature  of  the 
person  or  persons  authorized  to  sign  checks, 
make  withdrawals,  or  Initiate  transactions 
through  or  against  the  account  of  the  customer. 
Usually  the  signature  is  executed  In  the  pres- 
ence of  an  officer  of  the  bank  or  of  a teller  or 
clerk,  and  by  comparison  can  be  used  to  prove 
authenticity  of  the  customer's  alleged  signature 
on  other  papers.  A bank  teller  who  has  fre- 
quently handled  the  customer's  checks  would 
be  a competent  witness  to  Identify  his  signature 
not  only  on  documents  normally  passing 
through  his  hands  but  also  on  other  papers.  If 
the  account  Is  In  the  name  of  a corporation, 
partnership,  or  association,  the  signature  card 


will  be  accompanied  by  copies  of  resolutions  61 
the  board  of  directors,  or  partnership  and  mem- 
bership agreements,  naming  the  persons  who 
are  to  draw  checks  on  the  account.  A signature 
card  may  also  contain  Information  concerning 
the  name  of  the  person  who  introduced  the 
customer,  prior  banking  connections  of  the  cus- 
tomer, the  names  of  Institutions  In  which  other 
accounts  may  be  located,  and  other  depart- 
ments of  the  bank  with  which  the  customer  has 
had  transactions.  Banks  frequently  keep  In  a 
central  file  a master  signature  card  containing 
detailed  Information  about  the  customer  which 
may  indicate  the  departments  of  the  bank  the 
customer  does  business  with.  Each  depart- 
ment where  the  customer  has  an  account  also 
keeps  a card  bearing  only  the  signature. 
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Bank  Deposit  Tickets 
The  deposit  tickets  or  slips  of  a customer  may 
be  found  by  reference  to  the  dates  shown  on 
the  ledger  sheets,  since  the  tickets  for  each  day 
are  filed  separately.  Within  this  group,  they  are 
filed  alphabetically  or  In  account  number  order. 
Inspection  of  a slip  may  disclose  the  nature  of 
the  Items  deposited,  classified  as  currency, 
checks  and  coupons.  Banks  prefer  that  checks 
be  listed  separately  on  the  deposit  slip  and  that 
they  be  identified  by  the  name  of  A.B.A.  transit 
number  of  the  drawee  bank.  Under  a system 
devised  by  the  American  Bankers  Association, 
each  bank  in  the  country  Is  Identified  by  a num- 
ber known  as  its  A.B.A.  number  (Exhibit  300-2). 
If  the  deposit  slip  does  not  contain  this  Informa- 
tion, it  may  be  found  by  examining  the  proof 
sheets,  the  transit  tetters  for  foreign  (out-of- 
town)  items,  and  the  clearing  house  settlement 
for  local  items.  Banks  that  are  members  of  the 
Federal  Reserve  system  have  another  number 
known  as  the  "routing  symbol."  If  the  A.B.A. 
number  cannot  be  determined  (it  may  be  Illegi- 
ble) the  routing  symbol  will  Indicate  the  general 
area  in  which  the  bank  is  located  and  It  13  possi- 
ble to  locate  the  bank  by  following  the  amount 
of  the  check  on  cash  transit  letters.  These  rout- 
ing numbers  are  shown  In  Exhibit  300-3  and 
Indicate  the  Federal  Reserve  District  or  sub-dis- 
trict In  which  the  bank  Is  located.  All  banks  that 
are  In  the  area  served  by  a Federal  Reserve 
Bank  or  Branch  carry  the  routing  symbol  on 
their  checks  right  underneath  their  A.B.A.  num- 
ber as 

14-2 — A.B.A.  number 

650 — Routing  symbol 


338.15  p-rs-ao)  »7«t 

Customer’s  Account  Records 

(1)  Checking  Accounts 

(a)  The  fundamental  difference  between 
the  bookkeeping  records  under  a manual  sys- 
tem and  an  ADP  system  Is  that  under  the  manu- 
al system  a ledger  sheet  is  maintained  for  each 
account  carried  by  the  customer. 

(b)  Under  an  ADP  system  the  dally  Infor- 
mation is  maintained  on  magnetic  tape,  which  Is 
updated  dally.  A printout  Is  made  of  the  transac- 
tions on  a cyclical  basis  (usually  monthly).  Many 
banks  retain  a copy  of  this  printout  In  some 
systems  the  statement  printout  may  be  either  a 
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detailed  ledger  statement  similar  to  that  used 
under  a manual  system  or  a summary  or  "bob- 
tailed” statement  which  appears  as  follows: 


Opening  Balance 
Deposit* 

Checks 
Charges 
ErvSng  Balance 


01.234  5$  Number  of  Hems— 00 

3,248  12  Number  ofllems— 7 

2222.22  Number  ol  Items — 25 

2 1 .00  Number  ot  Hems — 4 

$2,239.4$  Number  of  ltem»-00 


(c)  The  banks  using  an  ADP  system  print- 
out the  balances  of  all  accounts  on  a daily  basis. 
This  printout,  which  may  be  referred  to  as  a 
transaction  journal  or  account  balance  list,  will 
show  the  following  information:  account  num- 
ber, date  of  last  activity,  type  of  activity,  previ- 
ous balance,  present  balance,  uncollected 
funds,  and  special  Instructions.  By  reference  to 
this  daily  printout  it  Is  usually  possible  to  recon- 
struct the  account,  particularly  when  a "bob- 
tailed"  statement  is  used.  Most  banks  using  this 
system  also  microfilm  all  Items  dally  so  further 
reference  can  be  made  to  the  microfilm  for 
more  detailed  Information.  Some  banks  again 
microfilm  depositor's  checks  for  the  statement 
period  before  returning  them  to  the  customer. 

(d)  On  the  detailed  statements  under  ei- 
ther system,  all  deposits,  withdrawals  and  dally 
balances  are  shown.  Symbols  may  appear  op- 
posite various  Items  on  the  statement  signifying 
something  more  than  a simple  deposit  or  with- 
drawal. Since  banks  use  different  symbols,  a 
bank  official  or  employee  should  be  consulted 
regarding  their  meaning. 

(e)  If  the  customer  deposits  a check  for  a 
substantial  amount  drawn  on  a bank  In  a distant 
city,  the  bookkeeper,  under  a manual  system, 
or  the  teller  under  an  ADP  system,  will  code  the 
deposit  so  as  to  put  a "hold"  order  on  the 
account.  This  serves  as  a warning  (manually)  or 
reject  (ADP)  so  that  the  deposit  cannot  be 
drawn  against  until  the  lapse  of  a specified 
period  of  time  within  which  the  check  will  be 
paid  by  the  bank  of  origin. 

(2)  Savings  Accounts 

(a)  Ledger  sheets  similar  to  the  manual 
type  used  In  checking  accounts  are  maintained 
for  savings  accounts.  In  an  ADP  system,  the 
records  will  be  In  periodic  statement  form  (usu- 
ally quarterly).  Some  banks  keep  a copy  ot  this 
statement.  If  this  Is  done  all  that  la  necessary  Is 
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to  obtain  a copy  of  the  statement.  If  statement 
copies  are  not  available,  then  it  Is  necessary  to 
reconstruct  the  account  similar  to  the  method 
used  for  "bobtalled”  statements. 

(b)  The  deposit  tickets  and  withdrawal 
slips  are  maintained  in  separate  files  similar  to 
the  manner  described  for  checking  accounts. 
These  documents  may  show  references  to 
drafts,  cashier's  checks  or  other  accounts. 

(3)  Loan  Records 

(a)  Banks  maintain  ledger  sheets  for  loans 
and  separate  sheets  for  the  record  of  collateral 
used  to  secure  loans.  In  those  banks  which  use 
ADP  systems  to  keep  their  loan  records,  the 
reconstruction  problem  is  similar  to  that  In- 
volved with  checking  accounts  unless  detailed 
annual  statements  are  printed  out  and  copies  of 
them  retained.  The  availability  of  the  credit  or 
loan  file  makes  reconstruction  easier. 

(b)  Consumer  loan  records  are  usually 
found  In  a bank  department,  which  Is  separate 
from  the  commercial  and  mortgage  loans.  The 
credit  files  may  be  combined  or  separate  for 
each  department. 

338.16  (r-ts-ao;  «7tt 

Certified  Check  Register 

A certified  check  Is  a check  drawn  by  a de- 
positor on  his  account  with  the  bank,  across  the 
face  of  which  check  a properly  authorized  bank 
officer  has  written  the  word  "Certified,”  the 
date,  the  name  of  the  bank,  and  his  name.  The 
bank  has  thus  contracted  to  pay  the  check 
when  presented  and  has  charged  the  deposi- 
tor's account.  A certified  check  Is  not  returned 
to  the  depositor,  but  after  payment,  Is  retained 
by  the  bank  In  Its  files,  it  Is  recorded  in  a Certi- 
fied Check  Register  which  shows  at  least  the 
amount,  the  date  certified,  the  depositor  who 
issued  it,  and  the  date  actually  paid.  Banks 
discourage  this  type  of  check  but  perform  the 
service  at  the  Insistence  of  their  customers. 


338.17  (t-r b-»o)  0781 

Bank  Exchange  Recorda 
(1)  Bank  exchange  may  be  Issued  by  prepar- 
ing a single  copy  check,  draft,  or  other  docu- 
ment and  then  recording  It  in  a register.  Howev- 
er, modem  practice  It  to  prepare  the  oheck, 
draft,  of  other  document  In  many  copies  pre- 
pared simultaneously  by  the  use  of  carbon  pa- 
per. The  original  is  filed  as  the  bank's  copy  or 
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register.  One  copy  may  be  given  the  customer 
for  his  record. 

(2)  Bank  exchange  records  include  cashier's 
checks,  bank  drafts  (one  for  each  bank  on 
which  drawn),  and  letters  of  credit,  which  usual- 
ly show  the  purchaser's  name.  The  documents, 
by  endorsement,  will  show  the  payees  and  their 
locations  by  the  banks  where  the  Instruments 
were  cashed  or  deposited. 

338.18  (i-is-eo)  87ei 

Bank  Teller's  Proof  Sheets 

Each  teller  prepares  daily  "teller's  proof 
sheets"  on  which  he/she  shows  deposits  re- 
ceived balanced  against  Items  received,  divid- 
ed Into  currency  and  coin,  checks  on  "us," 
checks  on  clearing  house  banks,  checks  on 
out-of-city  banks,  and  coupons.  Unusual  or 
large  items  In  any  category  may  be  noted  and 
explained  on  these  sheets.  These  unusual 
items  are  reported  dally  to  the  head  teller  or  to 
the  officers.  They  are  frequently  retained  for 
some  time  to  facilitate  Internal  audit  by  the 
bank. 


338.19  (r-rs-so;  war 

Clearing  House  Settlement  Sheets 

Settlement  sheets  for  clearing  house  Items 
are  usually  maintained  for  only  a short  time. 
Clearing  house  Items  are  usually  not  photo- 
graphed on  microfilm.  However,  they  may  be 
photographed  by  the  bank  on  which  they  were 
drawn. 

338.1(10)  (f-tS-80)  8781 

Cash  Transit  Letters 

Copies  of  cash  transit  letters  have  Informa- 
tion of  varying  degrees  of  completeness.  Some 
small  banks  record  the  Items  sent  for  collection 
on  out-of-town  banks  on  which  drawn,  last  en- 
dorser, maker,  and  other  information.  Other 
banks  merely  list  the  amounts  on  the  letter  and 
then  photograph  the  entire  lol  When  Informa- 
tion Is  not  available  from  either  of  the  above 
sources,  the  bank  or  Federal  Reserve  Bank  to 
whloh  the  letter  was  sent  may  have  photo- 
graphed the  Items.  The  date  and  total  amount 
of  the  cash  tetter  and  the  bank  to  which  it  was 
sent  should  be  secured  in  order  to  trace  the' 
letter  at  the  other  end. 
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338.1(11)  fi-ie-60)  »78i 

Securities  Buy  and  Sell  Record* 

In  small  banks,  records  o(  purchases  and 
sales  ol  securities  may  be  In  correspondence 
(iles,  bul  larger  banks  may  have  lull  depart- 
ments with  detailed  records.  The  record  ol  Gov- 
ernment bonds  may  be  In  the  correspondence 
(iles  with  the  Federal  Reserve  Banks  or  may 
consist  o(  copies  of  the  manifold  bond,  particu- 
larly Series  "E"  bonds.  The  bank's  retained 
copies  of  "E"  bonds  issued  may  be  filed  In 
various  ways,  such  as  by  dates  of  Issue  or  al- 
phabetically by  customers.  Bonds  that  are 
cashed  by  banks  are  frequently  photographed 
|ust  like  any  other  transit  items.  The  same  Is  true 
of  coupons  for  Interest  that  are  detached  from 
customer's  bonds  and  deposited  by  them  for 
credit  to  their  accounts,  or  cashed  by  the  bank. 
These  coupons  are  usually  clipped  on  quarterly 
or  semiannual  dates  and  appear  In  bank  rec- 
ords at  more  or  less  regular  periods  of  time. 

338.1(12)  (i-iB-eoj  ozar 

Collection  Records 

(1)  Collection  out— Items  that  are  not  cash 
items  are  not  deposited  for  Immediate  credit. 
They  are  sometimes  recorded  In  the  back  of  the 
passbook,  If  such  Is  used,  or  they  may  be  en- 
tered directly  on  a manifold  form  and  a copy 
given  the  customer  as  a receipt.  These  are 
called  collection  out  Items  and  may  Include 
drafts  with  documents  attached,  checks  with 
special  instructions,  matured  bonds,  accept- 
ances, and  a wide  variety  of  commercial  docu- 
ments. Some  banks  use  a collection  out  regis- 
ter. others  a copy  of  the  above  described  form, 
and  a few  use  an  individual  letter,  retaining  a 
copy. 

(2)  Collection  In — Collection  in  items  are  re- 
ceived from  other  banks  and  require  payment 
or  other  action  by  some  customer  of  the  bank. 
These  may  likewise  be  recorded  In  a register  or 
a manifold  form  may  be  prepared  and  a copy 
sent  as  a receipt  to  the  bank  from  which  the 
item  came.  The  required  action  is  taken  and  the 
results  mailed  to  the  bank  from  which  the  Item 
came.  These  again  may  be  large  checks  with 
special  instructions;  drafts  with  documents  at- 
tached; notes  tor  presentation,  collection  and 
payment;  acceptances;  savings  account  pass- 
books; or  a wide  variety  of  commercial 
documents. 

338.1(13)  (t-re-oo)  9781 

Safe  Deposit  Box  Records 

(t)  Rental  contracts  for  safe  deposit  boxes 
will  show  who  has  the  right  to  enter  the  box,  the 
date  of  the  original  renting,  various  Identifying 
Information,  and  the  signature  of  the  renter.  Any 
special  instructions  will  be  with  the  contract, 
usually  on  a card. 

(2)  Access  records  show  date  and  time  of 
entry  and  bear  the  signature  of  the  person  en- 
tering the  box.  The  frequency  of  entries  may  be 


significant  and  may  correspond  in  time  and  date 
to  deposits  or  withdrawals  from  other  accounts. 
If  the  taxpayer  agrees  to  an  inspection  of  the 
contents  of  the  box,  a written  Inventory  showing 
dale  of  entry,  box  number,  and  name  of  bank, 
shall  be  prepared  In  the  presence  of  taxpayer 
and,  if  possible,  of  another  agent.  The  taxpayer 
should  be  requested  to  initial  all  pages  of  the 
inventory  and  to  sign  the  last  page  as  acknowl- 
edgement of  ownership  of  the  contents  and  of 
the  return  of  all  items.  Any  currency  found 
should  be  counted,  and  the  Inventory  should 
Include  the  quantity  of  bills  in  each  denomina- 
tion; any  markings  on  the  tie  bands  around  the 
bundles  of  currency  or  packages  of  coins;  and  a 
notation  regarding  any  bills  with  unusual  fea- 
tures. such  as  the  large  size  In  use  before  1929, 
gold  certificates,  or  National  Bank  Notes.  A 
record  should  be  made  of  the  serial  numbers  of 
large  bills,  and,  when  advisable,  also  of  a num- 
ber of  the  smaller  bills.  When  a special  agent 
finds  deeds  or  other  documents  pertaining  to 
land,  he  should  make  a record,  Identifying  the 
type  of  document,  such  as  "Warranty  Deed," 
and  show  the  names  of  grantor  and  grantee; 
legal  description  of  land  showing  Slate,  County, 
Range,  Township,  Section,  dates,  considera- 
tion. revenue  stamps,  and  book  and  page  num- 
ber where  It  is  recorded.  Sealed  matter  should 
be  opened  only  with  the  consent  of  the  box 
renter.  If  consent  is  not  secured,  the  special 
agent  should  not  open  the  package,  but  should 
note  as  full  a description  of  It  as  possible.  The 
special  agent  should  also  make  careful  note  of 
all  comments  made  by  the  box  renter  to  him 
during  the  inspection  of  the  box  and  contents. 


338.1(14)  (1-IS-BO)  8781 

Checks  Cashed 

(1)  Banks  make  a distinction  between 
checks  cashed  and  checks  paid.  Cashing  a 
check  means  paying  out  cash  for  a check 
drawn  on  another  bank.  The  paying  teller  will 
mark  a check  of  this  type  on  Its  face  or  reverse 
side.  If  for  any  reason  the  check  Is  returned  not 
paid  by  the  bank  on  which  It  was  drawn,  the 
teller  must  know,  from  the  endorsement,  who 
gave  It  to  him  In  order  to  get  the  bank’s  money 
back.  Paying  a check  Is  giving  cash  for  a check 
on  the  account  of  a customer  of  the  bank,  or 
charging  a check  to  his  account. 

(2)  In  some  areas  all  checks  on  which  cash  is 
given  by  the  teller  are  stamped  with  a code 
letter  or  number  that  Indicates  which  teller  and 
sometimes  which  bank  or  branch  gave  out  the 
cash,  regardless  of  whether  the  check  was  on 
his  own  bank  or  some  other  bank.  Also,  deposit 
tickets  or  withdrawal  slips  sometimes  show  de- 
nominations of  cash  deposited  or  withdrawn. 
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■ 338.1(15)  (i-ie-soj  97ei 

Deposits 

(1)  Deposits  may  be  classified  as  to  their  ba- 
sic sources  which  are: 

(a)  Receiving  Teller 

(b)  Mall  or  Special  Messenger 

(c)  Telegraphic  Transfers 

(d)  Other  Bank  Departments 

(e)  Night  and  Lobby  Depositories 

(2)  Deposits  may  also  be  classified  accord- 
ing to  the  terms  of  withdrawal: 

(a)  Demand  deposits  which  are  deposits 
to  a check  account  subject  to  withdrawal  by 
check  on  demand. 

(b)  Time  deposits 

1 Savings  account  which  may  be  subject 
to  a 30-day  notice  of  withdrawal. 

2 Time  certificates  of  deposit  which  are 
made  by  contract  to  be  left  with  a bank  for 
definite  lengths  of  time,  usually  six  months,  and 
draw  a higher  rate  of  Interest  than  the  usual 
savings  account. 

3 Open  account  is  used  by  corporations 
to  put  idle  money  to  work  during  slack  seasons 
where  It  will  earn  Interest.  Corporations  cannot 
use  savings  accounts  as  they  are  prohibited 
from  doing  so  by  the  rules  of  the  Federal  Re- 
serve System. 

(3)  The  Federal  Reserve  System  forbids 
banks  from  paying  time  deposits  before  the 
specified  date  except  in  an  emergency  to  pre- 
vent great  hardships  to  the  depositor.  The  bank 
Is  required  before  making  such  payment  to  ob- 
tain from  the  depositor  an  application  describ- 
ing fully  the  circumstances  constituting  the 
emergency.  The  application  must  be  approved 
by  an  officer  of  the  bank  who  certifies  that,  to 
the  best  of  his  knowledge  and  belief,  the  state- 
ments In  the  application  are  true.  These  appli- 
cations are  retained  in  the  bank's  files. 

(4)  Special  agents  making  Inquiries  at  Feder- 
al Reserve  System  member  banks  should  be 
alert  for  Time  Deposit  accounts  and  applica- 
tions relating  to  the  emergency  withdrawal  of 
funds  by  this  nature.  These  applications  could 
be  used  to  help  establish  cash  on  hand,  lack  of 
beginning  cash  and  other  evidence  to  resolve 
net  worth  claims  by  taxpayers. 

(5)  Examination  of  deposits  and  tracing  of 
items  may  reveal  the  pattern  of  transactions  of 
prior  periods.  That  Is,  Interviewing  the  makers  of 
checks  deposited  may  reveal  the  source  of 
checks  In  prior  periods.  For  example,  an  at- 
tempt to  trace  a transaction  that  occurred  three 
or  four  years  ago  may  be  blocked  because  the 
records  (or  the  past  period  have  been  de- 
stroyed. In  that  event,  the  source  of  checks  for 
prior  periods  might  be  found  by  tracing  similar 
current  items. 


338.1(15)  MT  9781-27 

IR  Manual 


338.1(16)  (t-isso)  87$i 

Microfilm 

Microfilm  may  be  used  by  the  bank  to  photo- 
graph various  records  throughout  the  bank. 
These  pictures  are  used  to  keep  a permanent 
record  of  transactions  In  limited  storage  space. 
Microfilm  has  been  used  for  a wide  variety  of 
purposes  and  the  extent  of  such  use  varies 
from  bank  to  bank.  Some  banks  photograph 
everything  and  others  photograph  only  transit 
tetters.  If  pertinent,  Inquiry  should  be  made  as  to 
when  photographing  began  and  what  was  pho- 
tographed. The  questions  apply  to  both  past 
and  present  practices. 

338.1(17)  (ii-io-ag  e?ei 

Chase  Manhattan  Bank 

Every  direct  mail  request  to  Chase  Manhat- 
tan Bank.  One  Chase  Manhattan  Plaza,  New 
York,  New  York  10081  should  contain  a state- 
ment that  a copy  of  the  request  has  been  for- 
warded to  the  Chief,  Criminal  Investigation  Divi- 
sion, Manhattan  District,  for  the  purpose  of  hav- 
ing a special  agent  from  that  office  personally 
serve  a summons  and  pick  up  the  required  data. 
Upon  receipt  of  such  request  the  bank  will  Im- 
mediately begin  to  assemble  the  Information. 
When  making  the  request  to  Chase  Manhattan 
Bank,  a copy  should  be  forwarded  to  the  Chief, 
Criminal  Investigation  Division,  Manhattan  Dis- 
trict, for  necessary  action.  All  other  transfer 
agents  In  the  Manhattan  District  will  comply 
with  direct  mail  requests  for  stock  transfer  infor- 
mation, providing  the  requests  cite  IRC  7602  as 
authority. 

338.2  9781 

Currency  Transaction  Reports, 

Form  4789 

338.21  878i 

General 

(1)  The  Currency  and  Foreign  Transactions 
Reporting  Act,  requires  that  whenever  any  per- 
son engages  In  a currency  transaction  involving 
more  than  $10,000  with  a financial  Institution, 
the  financial  Institution  must  record  the  identity 
ot  the  person  or  persons  Involved  and  file  a 
report  on  Form  4789  containing  certain  details 
of  the  transaction.  The  reports  are  filed  with  the 
Internal  Revenue  Service  at  the  Ogden  Service 
Center.  The  report  Is  made  on  Form  4789  and 
must  be  filed  within  15  days  of  the  transaction. 
(Treasury  Regulation  31  CFR  Part  103.22, 
103.25(a)  and  103.26) 

(2)  Form  4789  contains  the  following 

Information: 

(a)  Name,  address,  Identification  number, 
and  occupation  of  person  who  conducted  the 
transaction  with  the  financial  Institution. 

(b)  Person  or  organization  for  whom  trans- 
action was  completed,  account  number,  occu- 
pation and  social  security  or  taxpayer  identifica- 
tion number. 
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(c)  Detailed  description  of  transaction  In- 
cluding check  data  when  applicable. 

(d)  Type  of  identilication  presented  In  the 
transaction  Including  EIN  and  business  activity. 

(e)  Financial  institution  reporting  the  finan- 
cial transaction. 

(3)  All  of  the  information  from  any  form  filed 
can  be  obtained  via  a TECS  query  at  any  IRS 
Service  Center  by  requesting  a "CTR  RCN 
query". 

(4)  A copy  of  each  report  must  be  retained  by 
the  financial  Institution  for  a period  of  5 years 
from  the  date  of  the  report. 

338.22  >7>i 

Procedures  for  Obtaining 
Photocopies  of  Currency 
Transaction  Reports  (CTR's) 

(1)  Prior  to  January  1, 1980,  CTR’s  were  filed 
with  the  Philadelphia  Service  Center  and  then 
forwarded  to  the  various  service  centers  based 
on  the  address  given  In  Part  It  of  Form  4789,  or  if 
blank,  Part  I of  Form  4789.  After  processing 
they  became  part  of  the  information  Items  files. 
These  CTR's  were  processed  and  stored  at  the 
appropriate  service  center.  CTR’s  received  on 
or  alter  January  1 , 1980,  are  processed  and  tiled 
at  the  Ogden  Service  Center.  The  original  CTR 
Is  filed  with  Ogden  Service  Center  Files  Unit  In 
the  same  manner  as  tax  returns. 

(2)  Initially,  a TECS  query  should  be  made  by 
your  service  center  to  determine  H a particular 
taxpayer  has  any  CTR  record.  If  a CTR  relating 
to  the  subject  has  been  filed  the  service  center 
will  be  able  to  provide  a TECS  print-out  contain- 
ing all  the  information  from  the  document  (an 
abstract  copy).  If  it  becomes  necessary  to  ob- 
tain a photocopy  of  a CTR,  the  following  proce- 
dures should  be  followed: 

(a)  CTR’s  filed  prior  to  January  1,  1980: 

1  If  the  TECS  query  reveals  a record  of  a 

CTR  filed  prior  to  January  1, 1980,  a photocopy 
of  the  CTR  may  be  requested  from  the  Chief, 
Criminal  Investigation  Branch  of  your  service 
center  using  the  Report  Control  Number  (RCN). 
The  Criminal  Investigation  Branch  will  also  be 
able  to  obtain  copies  of  CTR's  which  were  Tiled 
with  other  service  centers  (based  on  the  ad- 
dress shown  on  the  CTR). 

(b)  CTR's  filed  on  or  after  January  1,1980: 

1 If  the  TECS  query  reveals  a record  of  a 
CTR  filed  on  or  after  January  1, 1980,  a photo- 
copy of  the  CTR  may  be  requested  In  the  same 
manner  as  a request  for  a tax  return,  using  the 
Report  Control  Number  (RCN). 

2 fn  the  event  ol  an  extreme  emergency, 
you  may  call  the  Chiet,  Criminal  Investigation 
Branch,  Ogden  Service  Center,  FTS  586-3 1 82, 
and  request  assistance  In  obtaining  a copy  of  a 
CTR.  All  other  requests  should  be  submitted  In 
accordance  with  1 above. 

3 Since  other  agencies,  Including  the 
Department  of  Treasury,  are  authorized  access 
to  these  documents  and  may  have  an  urgent 
and  Immediate  need  for  them  only  photocopies 
should  be  requested  for  Investigative  purposes. 


When  needed  for  evidentiary  purposes  (actual 
court  appearances)  certified  photocopies 
should  be  requested. 

338.3  (t-rs-so)  S7ei 

Securities 

338.31  (i-tg-eo)  »7ti 

Stocks 

338.311  p-t8-eo)  trti 

General 

(1)  When  a corporation  Is  formed,  capital 
stock  representing  the  ownership  of  the  corpo- 
ration is  authorized  In  the  corporate  charter. 
There  are  two  principal  classes  of  stock — com- 
mon and  preferred.  If  only  one  class  of  stock  Is 
authorized,  it  will  be  common  stock.  The  num- 
ber of  shares  authorized  can  only  be  changed 
by  formal  approval  of  the  stockholders. 

(2)  Shares  issued  and  subsequently  reac- 
quired by  the  corporation  through  purchase  or 
donation  are  referred  to  as  treasury  stock.  The 
number  of  shares  outstanding  will  always  equal 
the  number  of  shares  Issued  less  the  number  of 
shares  of  treasury  stock. 

(3)  Each  stockholder  is  a part  owner  of  the 
corporation  since  each  share  of  stock  repre- 
sents a fractional  interest  in  the  corporation. 
The  stockholder  is  entitled  to  a stock  certificate 
evidencing  ownership  of  a specified  number  of 
shares  of  stock  of  the  corporation. 

(4)  If  a stockholder  desires  to  buy  more 
stock,  It  Is  not  necessary  to  obtain  the  permis- 
sion of  the  company.  He/she  simply  acquires  It 
by  purchase  In  the  open  market  or  privately. 
Conversely,  If  a stockholder  desires  to  sell 
shares,  he/she  cannot  demand  that  the  com- 
pany buy  the  stock.  A stockholder  is  free,  In- 
stead, to  seek  a buyer  for  the  stock  either  In  the 
market  or  by  private  sale. 

(5)  Alter  the  sale  terms  have  been  agreed 
upon,  the  mechanics  of  transfer  are  simple.  The 
seller  signs  his/her  name  on  the  back  of  the 
stock  certificate  and  delivers  it  to  the  buyer  or 
the  buyer’s  broker.  A record  of  all  outstanding 
certificates  Is  kept  by  the  corporation  or  by  Its 
duly  appointed  transfer  agent,  often  a bank. 
The  transfer  agent  has  a record  ol  the  names 
and  addresses  of  the  stockholders  and  the 
number  of  shares  owned  by  each.  After  deter- 
mining that  the  old  certificate  Is  In  proper  form 
for  transfer,  the  transfer  agent  Issues  a new 
certificate  to  the  new  owner.  Also,  most  compa- 
nies have  a registrar.  The  duty  of  the  registrar  Is 
to  double  check  the  actions  of  the  transfer 
agent  to  prevent  Improper  Issue  of  stock  or 
fraudulent  transfer. 

338.312  (t-rs -to)  978i 

Stock  Rights 

A common  stockholder  may  usually  sub- 
scribe at  a stated  discount  price  to  new  Issues 
of  common  stock  In  proportion  to  his/her  hold- 


MT  9781-27  338.312 

IR  Manual 


ings.  This  privilege,  known  as  a stock  right,  Is 
usually  offered  to  stockholders  for  a limited 
time.  During  this  period,  the  stockholder  may 
exercise  the  right  to  purchase  additional  shares 
under  the  terms  of  the  offer  or  may  choose  to 
sell  the  rights.  If  the  stockholder  allows  the  time 
limit  to  run  out  without  acting,  the  rights  become 
worthless. 

338.313  (i-it-to)  97tt 

Stock  Warrants 

A stock  warrant  is  a certificate  which  gives 
the  holder  the  privilege  to  purchase  common 
stock  at  a stated  price  within  a specified  time 
limit  or  perpetually.  Warrants  are  often  issued 
with  bonds  or  preferred  stocks  as  an  added 
inducement  to  investors.  The  stockholder  may 
exercise  the  right  to  purchase  additional  shares 
or  choose  to  sell  the  warrants. 

338.314  (t-it-to)  978i 

Stock  Splits 

When  the  price  of  the  common  stock  of  a 
corporation  reaches  a high  market  value,  the 
corporation  may  choose  to  bring  down  the  price 
Into  a more  favorable  trading  range.  To  do  this, 
the  corporation  splits  Its  shares,  that  is,  increas- 
es the  number  of  shares  outstanding  without 
issuing  additional  stock.  If,  for  example,  a stock- 
holder owned  100  shares  which  had  a market 
value  of  $150  per  share,  a 3:1  stock  split  would 
Increase  the  stockholder's  shares  to  300  and 
decrease  the  market  price  to  $50  per  share. 
Although  the  stockholder  now  owns  a greater 
number  of  shares  than  before  the  split,  the 
value  of  his/her  stock  and  his/her  proportion- 
ate Interest  remains  unchanged.  Until  the  new 
stock  is  sold,  the  split  has  no  tax  effect. 

338.315  (1-18-80)  9781 

Dividends 

(1)  A corporation  may  pay  a dividend  In  cash, 
In. stock,  or  in  property.  When  cash  dividends 
are  paid,  the  company  or  its  dividend  disbursing 
agent  (usually  a bank)  sends  checks  to  all  the 
stockholders  whose  names  appear  on  the 
books  of  the  company  on  the  so-called  record 
date.  A dividend  Is  a prorated  distribution 
among  stockholders  and  when  cash  dividends 
are  paid,  they  are  in  terms  of  so  much  per  share. 
Cash  dividends  are  usually  taxable. 

(2)  Some  companies,  in  order  to  conserve 
cash,  pay  a dividend  In  their  own  stock.  A stock 
dividend  has  an  effect  similar  to  that  of  a stock 
split  In  that  the  stockholder's  proportionate 
share  of  the  ownership  of  the  company  remains 
unchanged.  A stock  dividend  Is  usually  stated 
as  a percentage  of  the  outstanding  shares  (up 
to  a maximum  of  25  percent,  above  which  It  Is 
called  a stock  split).  A stock  dividend  Is  not 
taxable  even  though  cash  is  paid  In  lieu  of  frac- 
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tional  shares — although  the  cash  itself  is  tax- 
able as  a dividend. 

(3)  When  a corporation  pays  a property  divi- 
dend, It  Is  usually  In  the  form  of  stock  of  another 
corporation  which  has  been  acquired  for  invest- 
ment or  some  other  purpose.  Property  distribu- 
tions are  treated  as  taxable  dividends. 

(4)  It  Is  common  practice  for  separate  finan- 
cial Institutions  to  serve  as  transfer  agent  and 
dividend  disbursing  agent.  However,  a single 
financial  Institution  can  serve  both  functions. 

(5)  Names  and  addresses  of  institutions  pro- 
viding these  services  can  be  found  In: 

(a)  Securities  publications  such  as: 

(1)  Financial  Stock  Guide  Service.  This 
is  the  most  comprehensive  service.  It  includes 
name  changes,  mergers,  dissolutions,  etc., 
from  1927  to  present.  It  also  Includes  informa- 
tion about  Canadian  corporations. 

(2)  Moody's 

(3)  Standard  and  Poor's 

(b)  Local  brokerage  houses 

(c)  Local  or  main  offices  of  subject 
corporations. 

(6)  Information  or  documentation  can  be  ob- 
tained by  writing  directly  to  the  separate  trans- 
fer agents  and  dividend  disbursing  agents. 

338.32  (i-it-to)  9781 

Bonds 

(1)  When  a corporation  or  governmental  unit 
wishes  to  borrow  money  for  some  period,  usual- 
ly for  more  than  5 years,  It  will  sell  a bond  Issue. 
Each  bond,  normally  of  $1 ,000  denomination,  is 
a certificate  of  debt  of  the  Issuer  and  serves  as 
evidence  of  a loan  to  the  corporation  or  govern- 
mental unit.  The  bondholder  is  a creditor  of  the 
Issuer.  A bond  pays  a stated  rate  ol  interest  and 
matures  on  a stated  date  when  a fixed  sum  of 
money  must  be  repaid  to  the  bondholder. 

(2)  Railroad,  public  utility,  and  industrial 
bonds  are  called  corporate  bonds.  The  obliga- 
tions of  States,  counties,  cities,  towns,  school 
districts,  and  authorities  are  known  as  munici- 
pal bonds.  U.S.  Treasury  certificates,  notes, 
and  bonds  are  classified  as  Government 
securities. 

(3)  Bonds  are  Issued  In  two  principal  forms 
coupon  bonds,  and  registered  bonds.  Coupon 
bonds  have  interest  coupons  attached  to  each 
bond  by  the  corporation  which  Issues  it.  Be- 
cause the  corporation  keeps  no  record  of  the 
owner  of  the  bonds,  they  are  called  bearer 
bonds.  On  the  due  dates  for  the  interest,  the 
owner  clips  the  coupons  and  presents  them  to 
the  authorized  bank  for  payment.  Also,  the  prin- 
cipal when  due,  is  payable  to  the  holder  or 
bearer  ol  the  bonds. 

(4)  Registered  bonds  have  the  name  of  the 
owner  written  on  the  face  of  the  bond.  The 
company,  or  Its  authorized  agent  (usually  a 
bank),  ha9  a record  of  the  name  and  address  of 
the  owner.  When  Interest  is  due,  It  Is  paid  to  the 
bondholder  by  check. 
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338.33  (i-iB-eo)  a7ei 

Stock  Exchanges 

338.331  (t-ta-ao)  S7si 

General 

(1)  Securities  exchanges  or  stock  exchang- 
es neither  buy  nor  sell  securities  themselves. 
An  exchange  functions  as  a central  market- 
place and  provides  facilities  for  executing  or- 
ders. Member  brokers  representing  buyers  and 
sellers  carry  out  these  transactions.  An  ex- 
change provides  a continuous  market  for  secu- 
rities listed  on  that  exchange.  The  exchanges 
are  auction  markets  In  that  prices  are  deter- 
mined by  the  existing  supply  and  demand  of  the 
securities. 

(2)  The  two  ma|or  exchanges  are  the  New 
York  Stock  Exchange  (NYSE)  and  the  Ameri- 
can Stock  Exchange  (AMEX),  both  located  In 
New  York  City.  While  there  are  approximately  a 
dozen  additional  regional  exchanges  (such  as 
the  Midwest.  Pacific  Coast,  and  Phlladelphla- 
Baltimore-Washington  Exchanges),  the  NYSE 
and  AMEX  together  handle  more  than  90  per- 
cent of  the  trading  done  through  organized 
exchanges. 

338.332  (t-ii-ao)  »?»t 

Listed  Securities 

It  a security  Is  to  be  traded  on  an  exchange, 
the  issue  must  be  approved  for  listing  by  that 
exchange.  The  requirements  for  listing  on  the 
NYSE  are  the  most  stringent.  Although  there 
are  only  about  1,700  Issues  traded  on  the 
NYSE,  these  issues  are  represented  by  the 
largest  corporations  In  the  country  and  have  an 
aggregate  value  of  nearly  $500  billion  (or  95 
percent  of  the  value  of  all  listed  securities). 
While  the  AMEX  listing  standards  are  not  as 
restrictive  as  the  NYSE,  they  are  nonetheless 
designed  to  insure  an  adequate  market  for  the 
securities.  Securities  traded  on  the  NYSE  or 
AMEX  may  also  be  listed  and  traded  on  a re- 
gional exchange  but  no  security  Is  listed  on  both 
the  NYSE  and  the  AMEX. 

338.34  p-ts-so)  gzst 

The  Over-the-Counter  Market 

(1)  The  over-the-counter  securities  market 
handles  most  of  the  securities  transactions  that 
take  place  In  the  United  States.  In  fact,  Its  oper- 
ations are  so  extensive  that  the  easiest  way  to 
describe  It  Is  to  Indicate  what  it  does  not  do  in 
securities  transactions.  The  over-the-counter 
market  does  not  handle  the  purchase  or  sale  of 
securities  that  actually  occur  on  securities  ex- 
changes, but  It  handles  everything  else  In  the 
way  of  securities  transactions.  Thus,  securities 
not  "listed’’  on  a securities  exchange  are  “un- 
listed,” that  Is,  traded  over-the-counter. 

(2)  Many  different  types  of  securities  are 
traded  over-the-counter.  These  Include: 

(a)  bank  stocks 

(b)  Insurance  company  stocks 


(c)  U.S.  Government  securities 

(d)  municipal  bonds 

(e)  open-end  Investment  company  shares 
(mutual  funds) 

(0  most  corporate  bonds 

(g)  stocks  of  a very  large  number  of  indus- 
trial and  utility  corporations,  including  nearly  all 
new  issues 

(h)  securities  of  many  foreign  corporations 

(3)  The  over-the-counter  market  Is  not  locat- 
ed in  any  one  central  place.  Rather,  it  consists 
of  thousands  ot  securities  houses  located  in 
hundreds  of  different  cities  and  towns  all  over 
the  United  States.  These  securities  houses  are 
called  broker/dealers  and  are  engaged  In  buy- 
ing and  selling  securities  usually  for  their  own 
account  and  risk. 

(4)  The  over-the-counter  market  is  a negoti- 
ated market  rather  than  an  auction  market. 
Prices  are  arrived  at  by  broker/dealers  negoti- 
ating with  other  broker/dealers  In  order  to  arrive 
at  the  best  price.  They  also  buy  and  sell  securi- 
ties for  the  account  and  risk  of  others  and  may 
charge  a commission  for  their  services.  To 
transact  their  business,  they  communicate  their 
buy  and  sell  orders  back  and  forth  through  a 
nationwide  network  of  telephones  and 
teletypes. 

(5)  The  exact  size  of  the  over-the-counter 
market  cannot  be  determined  since  the  securi- 
ties transactions  that  take  place  over-the-coun- 
ter occur  in  many  different  places  and  are  not 
reported  to  one  central  agency.  However,  it  Is 
known  that  In  dollar  volume,  substantially  more 
securities  are  traded  in  the  over-the-counter 
market  than  on  all  national  securities  exchang- 
es combined. 

338.35  (t-ia-eot  «7«t 

Transfer  Agent 

(1)  The  principal  documents  available  from 
the  transfer  agent  are: 

(a)  stockholder  ledger  card 

(b)  stock  certificate(s) 

(2)  The  transfer  agent  keeps  a record  of  the 
name  and  address  of  each  stockholder  and  the 
number  of  shares  owned,  and  checks  that  cer- 
tificates presented  for  transfer  are  properly 
cancelled  and  that  new  certificates  are  issued 
In  the  name  of  the  transferee. 

(3)  In  many  small  firms,  the  transfer  agent  Is 
usually  an  attorney,  a bank,  or  the  corporation 
itself.  In  most  large  firms  the  transfer  agent  Is  a 
bank.  The  transfer  agent  can  furnish  the  follow- 
ing information: 

(a)  stockholder  Identification 

(b)  stockholder  position 

(c)  stock  certificate  numbers 

(d)  number  of  shares  represented  by 
certificates 

(e)  dates  certificates  were  issued  or 
surrendered 
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(0  evidence  of  returned  certificates 

(g)  name  of  transferees  and  transferors 

338.36  fi-i8-8o)  S761 

Dividend  Disbursing  Agent 

(1)  The  principal  documents  available  for  the 
dividend  disbursing  agent  are: 

(a)  cancelled  checks 

(b)  Forms  1099 

(2)  The  dividend  disbursing  agent  Is  general- 
ly a bank  and  can  furnish  the  following 
Information: 

(a)  stockholder  identification 

(b)  stockholder  position 

(c)  amount  of  dividends 

(d)  form  of  dividends 

(e)  dates  paid 

(f)  evidence  of  payments 

338.37  ft-fs-so)  97ii 

Broker 

(1)  The  broker  is  an  agent  who  handles  the 
public's  orders  to  buy  and  sell  securities,  usual- 
ly for  a commission.  A broker  may  be  a corpora- 
tion, partnership,  or  Individual  and  Is  often  a 
member  of  a stock  exchange,  or  a member  of  a 
stock  exchange/over-the-counter  securities 
firm. 

(2)  A registered  representative  (also  known 
as  a securities  salesperson  or  account  execu- 
tive) personally  places  customers’  orders  and 
maintains  their  accounts.  While  commonly  re- 
ferred to  as  a broker,  a registered  representa- 
tive Is  usually  an  employee  of  a brokerage  firm, 
rather  than  a member. 

(3)  The  broker  can  furnish  virtually  all  source 
documents  relating  to  securities  account  activi- 
ty. The  two  most  often  used  accounts  are: 

(a)  cash — an  account  that  requires  securi- 
ties purchases  to  be  paid  in  full 

(b)  margin — an  account  that  allows  securi- 
ties to  be  purchased  on  credit 

(4)  Margin  Is  the  percentage  of  the  purchase 
price  of  a security  that  the  customer  must  pay. 
The  margin  requirement  Is  established  by  the 
Federal  Reserve  Board.  To  open  a margin  ac- 
count, a minimum  amount  Is  usually  required. 
Stocks  purchased  on  margin  must  be  regis- 
tered In  the  street  name  while  In  the  account. 

(5)  There  are  two  principal  ways  in  which 
securities  are  held — In  the  name  of  the  account 
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holder  and  In  street  name.  In  the  first  Instance, 
the  securities  owned  simply  reflect  the  name  of 
the  customer  who  maintains  the  account.  When 
securities  are  held  In  street  name,  however,  the 
securities  are  registered  in  the  name  ol  the 
broker.  This  occurs  when  securities  have  been 
bought  on  margin  or  when  a cash  customer 
wishes  the  security  to  be  held  by  the  broker, 
rather  than  In  his/her  own  name. 

(6)  The  principal  documents  available  from  a 
broker  are: 

(a)  (broker's  personal)  customer  account 
cards 

(b)  applications  for  account 

(c)  signature  cards  and  margin 
agreements 

(d)  securities  receipts 

(e)  cash  receipts 

(f)  confirmation  slips 

(g)  securities  delivered  receipts 

(h)  cancelled  checks 

(i)  Forms  1087 

(j)  monthly  account  statements. 

338.4  (t-ia-eo)  szat 

Commodities 

(1)  Commodity  exchanges  are  similar  to 
stock  exchanges  except  that  they  deal  in  fu- 
tures contracts.  A futures  contract  Is  a legally 
binding  commitment  to  deliver  or  take  delivery 
of  a given  quantity  and  quality  of  commodity,  at 
a price  agreed  upon  In  the  trading  pit  or  ring  of  a 
commodity  exchange  at  the  time  the  contract  Is 
executed. 

(2)  In  early  futures  markets  the  primary  use 
of  the  market  was  that  of  finding  a buyer  or 
seller.  Today  both  commercial  and  speculative 
users  of  the  market  prefer  to  offset,  or  liquidate, 
the  obligation  through  opposite  futures  transac- 
tions rather  than  making  or  taking  delivery. 

(3)  Futures  are  traded  through  a commission 
house  which  Is  a firm  that  transacts  commodity 
business  on  behalf  of  commercial  users  of  com- 
modity futures  contracts  and  the  investment 
public.  A number  of  terms  are  used  to  describe 
commission  houses  such  as  wire  houses,  bro- 
kerage houses,  commodity  commission  mer- 
chants, etc. 

(4)  Commission  houses  become  registered 
member  firms  of  given  commodity  exchanges 
in  order  to  trade  or  handle  accounts  in  the  mar- 
kets conducted  by  those  exchanges. 


Handbook  for  Special  Agents 


page  9781-77 
(11-10-ei) 


(5)  The  basic  (unction  ot  the  commission 
house  is  to  represent  the  Interest  ol  those  In  the 
market  who  do  not  hold  seats  on  commodity 
exchanges  such  as  placing  orders,  handling 
margin  monies,  providing  basic  accounting  rec- 
ords, and  counseling  customers  in  their  trading 
programs  in  return  for  a commission. 

(6)  Most  customer  operations  are  handled 
by  a commodity  representative  who  solicits, 
accepts,  or  services  customer  business  In  com- 
modities traded  on  the  Exchange.  The  com- 
modity representative  Is  Involved  In  determin- 
ing prospective  customers'  financial  ability, 
opening  new  accounts,  and  the  placement  of 
individual  orders. 

(7)  Standard  documents  required  to  open  an 
account  include  such  Information  as  name,  ad- 
dress', phone  numbers,  and  banking  refer- 
ences. These  are  usually  found  on  customer 
signature  or  agreement  forms. 

(8)  Accounting  services  usually  provided  by 
commission  houses  include  issuance  of  written 
confirmation  of  all  futures  orders.  Most  firms 
also  provide  weekly  purchase  and  sale  state- 
ments that  show  the  number  of  contracts  pur- 
chased and  sold  in  specific  commodity  markets 
and  the  current  margin  deposit  balances.  The 
customer  normally  receives  a regular  monthly 
statement  that  shows  all  trading  activity,  net 
position,  and  margin  balance  less 
commissions. 

(9)  The  following  Is  a list  of  commodities  that 
are  usually  traded  on  futures  markets: 

(a)  Grains 

(b)  Oil  and  Meal 

(c)  Livestock 

(d)  Poultry 

(e)  Metals  and  Minerals 

(0  Forest  Products 

(g)  Textiles 

(h)  Foodstuffs 

(I)  Foreign  Currencies  and  Financial 
Instruments 

338.5  d-10-001  grsi 

Abstract  and  Title  Company 
Records 

(1)  Maps  and  tract  books. 

(2)  Escrow  Index  of  purchasers  and  sellers 
of  real  estate— primary  source  of  Information. 

(3)  Escrow  files — number  obtained  from 
Index. 

(4)  Escrow  file  containing  escrow  Instruc- 
tions, agreements,  and  settlements. 

(5)  Abstracts  and  title  policies. 

(6)  Special  purpose  newspapers  published 
for  use  by  attorneys,  real  estate  brokers,  Insur- 
ance companies  and  financial  Institutions. 
These  newspapers  contain  complete  reports 
on  transfers  of  properties,  locations  ot  proper- 
ties transferred,  amounts  of  mortgages,  and 
releases  of  mortgages. 

n 


338.6  (i-is-007  9701 

Agriculture  Records 

(1)  County  veterinarians. 

(2)  Commission  merchants. 

(3)  Insurance  companies  (insure 
shipments). 

(4)  Transportation  companies. 

(5)  Storage  companies. 

(6)  Count  and  state  fair  bonds. 

(7)  Country  farm  agents. 

(8)  State  cattle  control  boards  (some  states 
maintain  records  of  all  cattle  brought  in  and 
taken  out  of  state). 

338.7  o-ie-eo)  e?tt 

Automobile  Manufacturer  and 
Agency  Records 

(1)  Franchise  agreements. 

(2)  Financial  statements  of  dealers. 

(3)  New  car  sales  and  deliveries — used  car 
purchases,  trade-ins,  and  sales. 

(4)  Service  department— mileage,  order  and 
delivery  signature  to  indicate  presence  In  area. 

338.8  (1-10-001  0701 

Bonding  Company  Records 

(1)  Investigative  and  other  records  on  per- 
sons and  firms  bonded. 

(2)  Collateral  file. 

(3)  Financial  statements  and  data. 

(4)  Address  of  person  on  bond. 


338.9  (8-s-ao)  97Bi 

Credit  Agency  Records 

(1)  The  Fair  Credit  Reporting  Act,  an  amend- 
ment to  the  Consumer  Credit  Protection  Act, 
went  Into  effect  on  April  24, 1971.  Certain  provi- 
sions of  this  amendment  have  a restrictive  Im- 
pact on  the  availability  of  information  Involving 
individuals  from  consumer  reporting  agencies 
to  IRS  and  other  Governmental  agencies.  Con- 
sumer reports  may  be  furnished  by  consumer 
reporting  agencies  only  In  the  following 
situations. 

(a)  In  response  to  an  order  of  a court  hav- 
ing jurisdiction  to  Issue  such  an  order. 

(b)  Upon  written  request  of  the  consumer. 

(c)  To  a person  who  has  a legitimate  busi- 
ness need  for  the  information  In  regard  to  a 
business  transaction  Involving  the  consumer. 

(2)  There  Is  no  specific  exception  provided  In 
the  law  which  will  allow  Federal  law  enforce- 
ment agencies  to  obtain  credit  reports  for  Inves- 
tigative purposes.  As  a result,  consumer  report- 
ing agencies  may  not  furnish  credit  reports  to 
IRS  for  use  In  tax  investigations.  Further,  the 
Act  provides  criminal  penalties  for  obtaining 
Information  under  false  pretenses  and  for  unau- 
thorized disclosures  by  officers  or  employees  of 
consumer  reporting  agencies. 

(3)  The  Act  provides  that  consumer  report- 
ing agencies  may  furnish  only  Identifying  Infor- 
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mation  to  a Governmental  agency.  This  identi- 
fying information  is  limited  to  a consumer's 
name,  address,  former  addresses,  places  of 
employment  and  former  places  of  employment. 

(4)  The  Fair  Credit  Reporting  Act  is  directed 
at  consumer  credit  reporting  activities  involving 
individuals  and  not  at  commercial  credit  report- 
ing activities  involving  business  entities. 

(5)  The  provisions  of  the  Fair  Credit  Report- 
ing Act  do  not  cover  commercial  credit  reports 
on  corporations  and  similar  business  entities. 

(6)  With  regard  to  partnerships,  If  the  report 
is  on  the  Individuals  comprising  the  partnership, 
the  provisions  of  the  Act  might  apply.  Cases  of 
this  type  should  be  referred  to  the  District  Coun- 
sel for  advice. 

(7)  With  regard  to  fiduciaries,  the  question  of 
whether  the  provisions  ol  the  Act  would  restrict 
the  furnishing  of  a report  would  depend  upon 
the  nature  of  the  trust.  If  it  is  a business  trust, 
that  is,  a corporation  or  similar  business  entity, 
the  Act  does  not  apply.  If  the  fiduciary  is  repre- 
senting an  individual,  the  provisions  of  the  Act 
might  apply.  Cases  of  this  type  should  also  be 
referred  to  the  District  Counsel  for  advice. 

(8)  When  a consumer  report  is  part  ol  the 
records  of  an  entity  which  Is  not  a consumer 
reporting  agency,  the  provisions  of  the  Act  do 
not  apply.  However,  many  entities  not  normally 
considered  to  be  consumer  reporting  agencies 
may  be  considered  such  depending  on  how 
they  receive  and  share  information  from  other 
creditors.  Therefore,  before-accepting  any  con- 
sumer report  contained  in  the  records  of  a third 
party,  District  Counsel  should  be  consulted. 

338.(10)  (1-10-001  oral 

Department  Store  Records 

(1)  Charge  accounts. 

(2)  Credit  files. 

338.(11)  (1-10-001  9791 

Detective  Agency  Records 
- (1)  Investigative  files. 

(a)  Civil. 

(b)  Criminal. 

(c)  Commercial. 

(d)  Industrial. 

(2)  Character  check. 

(3)  Fraud  investigations. 

(4)  Blackmail  Investigations. 

(5)  Divorce  evidence. 

(6)  Missing  persons  search. 

(7)  Security  patrols. 

(8)  Guards. 

(9)  Undercover  agents. 

(10)  Surveillance  work. 

(11)  Lie  detector  tests. 

(12)  Employee  checking. 

(13)  Personnel  screening, 

(14)  Fingerprinting. 

(15)  Service  checking. 

(a)  Restaurants. 

338.9  MT  9781-27 


(b)  Public  transportation. 

(c)  Stores. 

338.(12)  (i-ia-001  970i 

Distributors  Records 

(1)  Gambling  equipment. 

(2)  Wire  service. 

(3)  Factory,  farm,  home  office  equipment, 
etc. 

(4)  Wholesale  toiletry — Cash  rebates  are 
paid  by  some  toiletry  manufacturers.  Details  of 
available  contracts  which  pay  rebates  to  whole- 
sale toiletry  distributors  are  contained  In  publi- 
cations Issued  by  the  Toiletry  Merchandisers 
Association  Inc.,  230  Park  Avenue,  New  York, 
New  York  10017,  and  the  Druggist  Service 
Council  Inc.,  1290  Avenue  of  the  Americas, 
New  York,  New  York  10019. 

338.(13)  (i-ra-soi  970t 

Drug  Store  Records 

Prescription  records. 

338.(14)  (i-is-001  9701 

Fraternal,  Veterans,  Labor,  Social, 
Political  Organization  Records 

(1)  Membership  and  attendance  records. 

(2)  Dues,  contributions,  payments. 

(3)  Location  and  history  of  members. 

338.(15)  (i-is-001  970i 

Hospital  Records 

(1)  Entry  and  release  dates. 

(2)  Payments  made. 

338.(16)  (r-i0-0oi  970i 

Hotel  Records 

(1)  Identity  of  guests. 

(2)  Telephone  calls  made  to  and  from  room. 

(3)  Credit  record. 

(4)  Forwarding  address. 

(5)  Reservations  for  travel — transportation 
companies  and  other  hotels. 

(6)  Payments  made  by  guest. 

(7)  Freight  shipments  and  luggage — in  and 
out. 

338.(17)  (1-10-0OI  970i 

Laundry  and  Dry  Cleaning  Record 

(1)  Marks  and  tags. 

(2)  Files  of  laundry  marks. 

(a)  New  ,York  State  Police,  White  Plains, 
New  York. 

(b)  Other  local  or  State  police 
departments 

(c)  National  Institute  of  Dry  Cleaning,  Inc., 
Washington,  D.C. 

338.(18)  (ii-io-ei)  9781 

Insurance  Company  Records 
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338.(18)1  (n-io-oi)  orei 

General 

(1)  Life,  accident,  fire,  burglary,  automobile 
and  annuity  policies — net  worth  data. 

(2)  Applications — background  and  financial 
information  as  well  as  Insurance  carried  with 
other  companies. 

(3)  Fur  and  |ewelry  floaters — appraised  val- 
ue and  description. 

(4)  Customer's  ledger  cards. 

(5)  Policy  and  mortgage  loan  accounts. 

(6)  Dividend  payment  record. 

(7)  Payment  records  on  termination  (life), 
losses  (casualty),  or  refunds  on  cancellations. 

(8)  Correspondence  files. 

(9)  Payments  to  doctors,  lawyers,  appraisers 
and  photographers  hired  directly  by  the  insur- 
ance company  to  act  for  the  company  or  as  an 
Independent  expert. 

338.(18)2  (tr-fo-ait  »70i 

The  Equitable  Life  Assurance 
Society  of  the  United  States 

The  Equitable  Life  Assurance  Society  of  the 
United  States  has  advised. that  all  Inquiries  con- 
cerning policies  Issued  or  Its  policyholders  be 
made  In  person  or  by  mail  at  Its  home  office, 
1285  Avenue  of  the  Americas,  New  York,  New 
York  100)9.  This  company  has  Indicated  they 
would  prefer  requests  be  made  by  mall  rather 
than  In  person. 

338.(18)3  (tt-io-oi)  0791 

Prudential  Life  Insurance 

Company 

Inquiries  to  Prudential  Life  Insurance  Compa- 
ny are  not  to  be  made  by  mall  addressed  to  Its 
home  office,  which  is  In  Newark,  New  Jersey. 
Special  agents  with  posts  of  duty  outside  the 
Newark  District  should  make  Inquiry  by  collater- 
al request  together  with  a summons  to  the 
Chief,  Criminal  Investigation  Division,  Newark 
District.  For  Insurance  information  the  collateral 
request  must  include  the  individual's  birth  date, 
or  the  serial  number  of  one  of  the  policies  Is- 
sued to  him  by  the  company,  or  both.  A request 
for  mortgage  Information  should  Include  the 
name  of  the  taxpayer's  spouse,  the  exact  loca- 
tion of  the  property  In  question,  and  If  possible, 
other  Identifying  details  such  as  the  Prudential 
mortgage  number  appearing  on  the  document, 
or  the  date  of  the  transaction. 

338.(18)4  (u-io-81)  9781 

Travelers  Insurance  Company 

Whenever  Information  Is  needed  from  T revel- 
ers Insurance  Company,  Hartford,  Connecticut, 
special  agents  outside  the  Hartford  District 
should  prepare  a collateral  request  together 
with  a summons  tor  any  Information  or  data 
desired  from  the  company  for  transmittal  to  the 
Chief,  Criminal  Investigation  Division,  Hartford 
District. 


338.(18)5  (ir-io-at)  0701 

Union  Central  Life  Insurance 
Company 

Whenever  Information  is  needed  from  Union 
Central  Life  Insurance  Company,  Cincinnati, 
Ohio,  special  agents  outside  the  Cincinnati  Dis- 
trict should  prepare  a collateral  request  togeth- 
er with  a summons  for  any  information  or  data 
desired  from  the  company  for  transmittal  to  the 
Chief,  Criminal  Investigation  Division,  Cincin- 
nati District. 

338.(18)6  (ii-iosi)  »7ii 

Metropolitan  Life  Insurance 
Company 

Inquiries  to  the  Metropolitan  Life  Insurance 
Company  may  be  made  In  person  or  by  mail. 
Inquiries  should  be  made  at  Its  home  office,  1 
Madison  Avenue,  New  York,  New  York  10038, 
Attn:  Policy  Services  Division,  to  determine  the 
location  of  the  desired  records.  For  Individuals 
residing  in  California,  Idaho,  Montana,  Oregon, 
Utah  and  Washington,  requests  should  be 
made  to  the  Pacific  Coast  Head  Office,  600 
Stockton  Street,  San  Francisco,  California 
94120.  For  Individuals  residing  in  Florida,  Geor- 
gia, North  Carolina,  Tennessee,  Virginia,  Ken- 
tucky. the  District  of  Columbia  and  parts  of  Ala- 
bama and  South  Carolina,  Inquiries  may  be 
made  In  person  or  by  mall  to  4100  Boy  Scout 
Boulevard,  Tampa,  Florida  33607.  Other  Rec- 
ords may  be  available  In  regional  offices  in  Tul- 
sa, Oklahoma,  or  Providence,  Rhode  Island. 

338.(18)7  (ii-iosi)  9781 

Pan  American  Life  Insurance 
Company 

Inquiries  to  the  Pan  American  Life  Insurance 
Company  may  be  made  in  person  or  by  mall  at 
Its  home  office,  2400  Canal  Street,  New  Or- 
leans, Louisiana.  Although  personal  service  of 
a summons  Is  not  required,  all  mall  requests  for 
Information  should  be  accompanied  by  a sum- 
mons, and  addressed  to  the  attention  of  the 
Legal  Department. 

338.(18)8  (M-tO-81)  9781 

CNA  Insurance  Companies 

(1)  Inquiries  to  CNA  Insurance  Companies 
are  to  be  made  at  their  headquarters  In  Chica- 
go, Illinois.  Special  agents  with  posts  of  duty 
outside  the  Chicago  District  should  make  In- 
quiry by  collateral  request  to  the  Chief,  Criminal 
Investigation  Division,  Chicago  District. 

(a)  CNA  Insurance  Companies  are  as 
follows: 

1 American  Casualty  Company  of  Read- 
ing, Pennsylvania 

2 CNA  Casualty  ot  California 

3 CNA  Casualty  of  Puerto  Rico 

4 Columbia  Casualty  Company 
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5 Continental  Casualty  Company 

6 Continental  Assurance  Company 

7 Mid-States  Insurance  Company 

8 National  Fire  Insurance  Company  of 
Hartford 

9 Transcontinental  Insurance  Company 

10  Transportation  Insurance  Company 

11  Valley  Forge  Insurance  Company 

12  Valley  Forge  Life  Insurance 
Company 

(b)  Requests  for  Insurance  Information  on 
policy  holders  should  include  the  policy  num- 
bers). If  the  policy  number  is  not  available  or 
known,  other  Identifying  data  should  be  Includ- 
ed, such  as  Social  Security  number,  Employer 
Identification  Number,  etc. 

(c)  Requests  for  information  concerning 
employees  or  agents  should  be  so  identified. 

(d)  Inquiries  or  summonses  for  CNA  Insur- 
ance Companies  should  be  directed  to  and  per- 
sonally served  to: 

1 Director,  Corporate  Security 

Controllers  Department 

CNA  Insurance 

CNA  Plaza— 34th  Floor 

Chicago,  IL  60685 

2 The  exact  officer's  name  will  be  filled 
In  upon  service  of  the  summons. 

(e)  A special  agent  from  the  Chicago  Dis- 
trict will  be  assigned  to  serve  summonses  and 
make  necessary  Inquiries  for  information  re- 
quested from  CNA. 

338.(18)9  (n-io-81)  9781 

Aetna  Life  and  Casualty 

(1)  Special  Agents  outside  the  Hartford  Dis- 
trict seeking  Information  from  Aetna  Life  and 
Casualty  should  request  the  information 
through  collateral  requests  to  the  Chief,  Crimi- 
nal Investigation  Division,  Hartford  District.  The 
summons  should  be  addressed  to: 

Aetna  Life  and  Casualty 
151  Farmington  Avenue 
Hartford,  CT  06156. 

(a)  The  following  Information  should  also 
be  supplied  with  the  summons: 

1 First,  middle  and  last  name,  Including 
aliases,  or  company  name  In  the  case  of  a 
business. 

2 Date  and  place  of  birth. 

3 Social  Security  or  Employer  Identifica- 
tion Number. 

4 Address  during  years  under 
examination. 

(b)  The  following  Information  should  also 
be  furnished  when  possible: 

1 Names  of  spouse,  dependents  and 
other  persons  associated  with  the  taxpayer  un- 
der Investigation. 

2 The  type  of  data  desired,  such  as: 

a Medical  or  dental  payments  to  phy- 
sicians or  dentists. 
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b Insurance  policies  purchased  and 
premiums  paid.  Include  pertinent  dates  and  pol- 
icy numbers  and  specify  type  of  coverage  such 
as  Life,  Health  and  Accident,  Auto,  etc. 

c Policy  loans  and  loan  repayments. 
Policy  holder's  dividends.  Include  dates  and 
policy  numbers. 

(c)  The  following  are  some  of  the  principal 
subsidiaries  that  are  commonly  involved  in  re- 
quests for  Information.  Summonses  involving 
these  companies  should  be  addressed  to  Aet- 
na Life  and  Casualty  as  noted  above.  Where 
possible.  Criminal  Investigation  Division  per- 
sonnel should  Indicate  the  company  Involved: 

1 Aetna  Ufe  Insurance  Company 

2 The  Aetna  Casualty  and  Surety 
Company 

3 The  Standard  Fire  Insurance 
Company 

4 The  Automobile  Insurance  Company 
of  Hartford,  Connecticut 

5 Aetna  Casualty  and  Surety  Company 
of  America 

6 Aetna  Casualty  and  Surety  Company 
of  Illinois 

7 Aetna  Life  Insurance  Company  of 

Illinois 

8 Aetna  Health  Management,  Inc. 

9 Aetna  Premium  Plan,  Inc. 

10  Aetna  Variable  Annuity  Life  Insur- 
ance Company 

11  Aetna  Business  Credit,  Inc. 

12  Aetna  Income  Shares,  Inc. 

338.(19)  (r-i8-80)  9781 

Newspaper  Records 

Clippings  on  a given  person  assembled  In 
one  file  with  photographs,  notes,  unpublished, 
data,  etc. 

338.(20)  (1-18-80)  9781 

Oil  Company  Records 

Various  oil  companies  publish  directories  of 
truck  stops  which  may  be  useful  in  diesel  fuel 
excise  tax  cases  In  providing  leads  to  retail 
dealers  throughout  the  country. 

338.(21)  (1-18-80)  9781 

Photograph  Records 

(1)  Relatives,  associates,  and  friends. 

(2)  Previous  places  of  employment — em- 
ployee or  company  publications. 

(3)  Police  and  FBI  files. 

(4)  Schools — yearbooks,  school  papers, 
etc. 

(5)  Nightclub  or  sidewalk  photographers  and 
photography  studios. 

(6)  License  bureaus — drivers,  chauffeurs, 
taxis,  etc. 

(7)  Newspaper  morgues. 

(8)  Military  departments. 

(9)  Fraternal  organizations.  . 

(10)  Church  groups. 

(11)  Race  tracks. 
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(12)  Photographs  made  of  checks  and  per- 
sons presenting  checks  (or  cashing. 

338.(22)  (i-is-80)  grit 

Private  Business  Records 

(1)  Examination  o(  records  (or  transactions 
with  taxpayer. 

(2)  Canceled  checks  and  taxpayer's  en- 
dorsement and  disposition. 

(3)  Discovery  ol  other  companies  with  whom 
taxpayer  transacted  business. 

338.(23)  (ii-io-si)  >78i 

Publication  Records 

(1)  Professional,  trade,  and  agriculture  direc- 
tories and  magazines. 

(2)  Who's  Who  ol  America  and  various 
states. 

(3)  Tax  services. 

(4)  City  directories. 

(5)  Moody's,  Standard  and  Poor's  Corpora- 
tion Record,  Financial  Stock  Guide  Service. 

(6)  Telephone  directories. 

(7)  Billboard  Magazine  (weekly) — amuse- 
ment coin-machine,  burlesque,  drive-ins,  fairs, 
stage,  radio,  T.V.,  magic,  music  machines,  cir- 
cuses, rinks,  vending  machines,  movies,  letter 
list,  obituaries. 

(8)  Variety  (weekly) — literature,  radio,  T.V., 
music,  stage,  movies,  obituaries,  and  the  like. 

(9)  Expenses  In  Retail  Business'  shows  per- 
centage ol  profits,  costs  and  expenses  (or  vari- 
ous retail  businesses.  May  be  obtained,  free  ol 
charge,  from  National  Cash  Register  Company 
offices. 

(10)  American  Racing  Manual — Published 
by  Triangle  Publications,  Inc.,  10  Lake  Drive, 
P.O.  Box  1015,  Highstown.  New  Jersey  08520; 
record  showing  amounts  paid  to  owners  of  win- 
ning horses  by  each  race  track  In  the  United 
States,  Canada,  and  Mexico.  Publishers  re- 
quest that  information  be  obtained  in  person  by 
a special  agent. 

338.(24)  (i-is-80)  >7ii 

Public  Utility  Company  Records 

(1)  Present  and  previous  address  of 
subscriber. 

(2)  Payments  made  for  service. 

(3)  Payments  made  for  ‘'major"  purchases. 

338.(25)  ri-18-80)  »si 

Real  Estate  Agency  or  Savings 
and  Loan  Association  Records 

(1)  Property  transactions. 

(2)  Financial  statements. 

(3)  Loan  applications. 

(4)  Payments  made  and  received  (settle- 
ment sheets). 

(5)  Credit  files. 


338.(26)  o-ie-ao)  >7ei 

Telephone  Company  Records 

(1)  Local  directories — alphabetical  and 
reverse. 

(2)  Library  of  "out  of  city"  directories. 

(3)  Records  of  toll  calls. 

(4)  Records  of  payments  for  service. 

(5)  Investigative  reports  on  phones  used  for 
illegal  purposes. 

338.(27)  (t-is-80)  >78i 

Transportation  Company  Records 

(1)  Passenger  list. 

(2)  Reservations. 

(3)  Destinations. 

(4)  Fares  paid. 

(5)  Freight  carrier — shipper,  destination, 
storage  points. 

(6)  Departure  and  arrival  times. 

338.(28)  (i-is-80)  >78i 

Consumer  Loan  Exchange  or 
Lenders  Exchange 

An  organization  known  as  the  Consumer 
Loan  Exchange  or  Lenders  Exchange  exists  In 
all  of  the  large  cities  in  the  United  States,  as  well 
as  In  some  of  the  smaller  cities.  It  Is  a non-profit 
organization,  supported  by  and  for  its  members. 
Most  of  the  lending  Institutions  are  members  of 
the  Exchange.  It  can  supply  Information  con- 
cerning open  and  dosed  loan  accounts  with 
member  companies,  and  other  Information. 
These  organizations  are  not  listed  In  directories 
or  telephone  books.  Their  location  In  a city  may 
be  obtained  through  local  ending  agencies. 
Consumer  Reports  may  be  obtained  from  these 
organizations  only  by  court  order  or  In  accord- 
ance with  written  Instructions  of  the  consumer 
to  whom  the  Information  relates. 

338.(29)  (it-1  o-8()  >7ei 

Marshall  Field  and  Company 

Inquiries  shall  not  be  made  by  mall  addressed 
direct  to  Marshall  Field  and  Company,  Chicago, 
Illinois.  Special  agents  with  posts  of  duty  out- 
side Chicago  requiring  information  from  that 
company  shall  make  Inquiry  by  collateral  re- 
quest together  with  a summons  to  the  Chief, 
Criminal  Investigation  Division,  Chicago,  for 
such  Information.  The  exact  officer  to  be  served 
should  be  left  blank  when  forwarding  the  sum- 
mons with  the  collateral  request.  If  a special 
agent  Is  conducting  Inquiries  In  Chicago  and  It  Is 
necessary  to  obtain  Information  from  Marshall 
Field  and  Company,  he/she  shall  consult  the 
Chief,  Criminal  Investigation  Division,  Chicago, 
who  will  make  any  necessary  arrangements 
with  the  company  so  that  the  agent  may  obtain 
the  desired  Information. 

338.(29) 
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338.(30)  (n-io-81)  >7ei 

Western  Union  Telegraph 

Company 

Requests  for  information  from  Western  Un- 
ion Telegraph  Company  by  special  agents  with 
posts  of  duty  outside  of  St.  Louis,  Missouri,  shall 
be  transmitted  via  collateral  request  together 
with  a summons  to  the  Chief,  Criminal  Investi- 
gation Division,  St.  Louis  District.  The  exact 
officer  to  be  served  should  be  left  blank  when 
forwarding  the  summons  with  the  collateral 
request. 

338.(31)  (ii-io-ai)  >78i 

Investors  Diversified  Services, 

Inc. 

Investors  Diversified  Services,  Inc.,  an  Invest- 
ment company,  consists  of  the  following  sub- 
sidiaries and  affiliates:  Investors  Syndicate  Life 
Insurance  and  Annuity  Company.  Investors 
Syndicate  of  America,  Inc.,  Investors  Stock 
Fund,  Inc.,  Investors  Mutual,  Inc.,  Investors  Se- 
lective Fund,  Inc.,  Investors  Group  Canadian 
Fund  Ltd.  (name  changed  to  Investors  Inter- 
Continental Fund,  Ltd.  on  August  17. 1962),  and 
Investors  Variable  Payment  Fund.  Inc.  The  prin- 
cipal place  of  business  of  Investors  Diversified 
Services,  Inc.  and  its  various  affiliates  is  located 
in  Minneapolis,  Minnesota.  All  Inquiries  should 
be  made  by  collateral  request  together  with  a 
summons  to  the  Chief,  Criminal  Investigation 
Division,  St.  Paul,  Minnesota.  The  exact  officer 
to  be  served  should  be  left  blank  when  forward- 
ing the  summons.  All  Investors  are  notified  by 
the  company  that  information  about  their  ac- 
count has  been  disclosed  to  a representative  of 
the  Internal  Revenue  Service  pursuant  to  a 
summons. 

338.(32)  (ii-io-ai)  >78i 

National  Credit  Card  Agencies 

338.(32)1  (ii-io-ai)  >78i 

General 

National  agencies,  such  as  American  Ex- 
press, Diners  Club  and  Carte  Blanche,  which 
provide  credit  cards  for  use  In  charging  travel, 
entertainment,  goods  and  services,  can  deter- 
mine whether  an  Individual  or  business  concern 
has  an  account  from  their  central  Index  files.  If 
details  of  the  account  are  needed,  Information 
requests  should  Indicate  whether  only  copies  of 
the  monthly  statements  or  copies  of  both  the 
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statements  and  charge  slips  are  desired,  the 
time  period  to  be  covered,  the  taxpayer's  home 
address,  and  the  name  and  address  of  his/her 
employer  or  business. 

338.(32)2  (ii-io-ai)  g78i 

American  Express 

In  order  to  obtain  information  from  American 
Express,  special  agents  with  posts  of  duty  out- 
side the  Manhattan  District  should  make  inquiry 
by  collateral  request  together  with  a prepared 
summons  to  the  Chief,  Criminal  Investigation 
Division,  Manhattan  District.  American  Express 
will  not  accept  service  by  mail.  The  summons 
should  be  served  In  person  at  770  Broadway, 
New  York,  New  York  10003.  The  Custodian  of 
Records  for  American  Express  Is  Ted  Groder. 
In  addition  to  the  taxpayer’s  name  and  address, 
a social  security  number  for  the  taxpayer  should 
be  furnished. 

338.(32)3  (it-to-81)  >78i 

Diners  Club 

In  order  to  obtain  Information  from  Diners 
Club,  a summons  should  be  served  via  mail  to 
10  Columbus  Circle,  New  York,  New  York 
10019,  marked  for  the  attention  of  the  Corpo- 
rate Legal  Department.  In  addition  to  the 
monthly  statements  and  charge  slips,  copies  of 
the  original  application  and  payment  check  can 
be  made  available  upon  official  request.  These 
records  are  usually  maintained  by  Diners  Club 
for  seven  years. 

338.(32)4  (ii-io-ai)  >78i 

Carte  Blanche 

In  order  to  obtain  Information  from  Carte 
Blanche,  special  agents  with  posts  of  duty  out- 
side the  Los  Angeles  District  should  make  in- 
quiry by  collateral  request  to  the  Chief,  Criminal 
Investigation  Division,  Los  Angeles  District. 

338.(33)  (ii-io-ai)  >781 

Other  Business  Records 

See  700:(2)  through  (5)  of  Law  Enforcement 
Manual  IX  for  additional  Information  concerning 
business  records. 
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339.1  ( i-io-eo)  »7»i 

Notification  to  U.S.  Secret  Service 
(IRM  9378) 

339.11  {1-18-80)  8761 

Intormatlon  Pertaining  to  Threats 
Agalnt  the  President 

(1)  The  U.S.  Secret  Service  Is  charged  with 
the  responsibility  of  protecting  the  President 
and  certain  other  Government  officials  and 
public  figures,  including:  members  of  the  Presi- 
dent's immediate  family;  the  President  elect; 
the  Vice  President  or  other  oflicer  next  In  the 
order  ol  succession  to  the  Office  of  President; 
former  Presidents;  the  wile,  widow,  and  minor 
children  of  former  Presidents;  Presidential  and 
Vice  Presidential  candidates;  and  visiting 
heads  of  foreign  states  or  foreign  governments. 
The  Executive  Protection  Service,  under  the 
direction  of  the  Secret  Service,  is  responsible 
for  the  protection  or  the  Executive  Mansion  and 
foreign  diplomatic  missions  In  the  District  of 
Columbia  metropolitan  area. 

(2)  Any  Service  employee  who  receives  in- 
formation either  orally  or  In  writing  which  Indi- 
cates a potential  threat  to  the  health  or  safety  of 
one  of  the  individuals  In  (1)  above  should  report 
the  information  immediately  by  telephone  to  the 
nearest  U.S.  Secret  Service  Office  or  to  the  U.S. 
Secret  Service  Intelligence  Division,  Washing- 
ton, D.C.  (Area  Code  202-634-5838).  If  the 
Secret  Service  should  request  Information  to 
aid  in  the  prevention  of  crimes  involving  a threat 
to  the  life  of  a individual  described  In  (1)  above, 
the  employee  may,  without  seeking  prior  super- 
visory approval,  Immediately  provide  Informa- 
tion relevant  to  the  threat.  However,  If  the  em- 
ployee is  concerned  that  the  disclosure  may 
Involve  a protected  return,  return  Information  or 
taxpayer  return  information,  see  (35)30  of  the 
"new”  IRM  1272,  Disclosure  of  Official  Informa- 
tion Handbook. 

(3)  It  an  employee  discloses  Information  as 
described  in  (2)  above,  he/she  shall  prepare  a 
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memorandum  setting  forth  all  the  (acts  dis- 
closed, together  with  any  other  facts  bearing  on 
the  matter  and  full  details  as  to  the  circum- 
stances under  which  such  Information  was  ac- 
quired. The  memorandum  should  be  transmit- 
ted immediately  to  the  head  of  the  office  and  a 
copy  should  be  forwarded  to  the  Director,  Dis- 
closure Operations  Division,  National  Office. 

(4)  When  there  are  Presidential  and  Vice- 
Presidential  candidates  who  are  not  receiving 
Secret  Service  protection,  any  Service  employ- 
ee obtaining  Information  concerning  threats 
against  them  or  other  persons  in  close  proximity 
to  them  is  authorized  to  disclose  this  informa- 
tion to  the  nearest  FBI  office  to  the  same  extent 
and  in  accordance  with  the  procedures  de- 
scribed in  (2)  and  (3)  above. 

339.12  (1-18-80)  8781 

Cases  Involving  Possible  Forgery 
of  U.S.  Check 

(1)  Whenever  Information  is  received  Indicat- 
ing that  forgery  concerning  a United  States 
Government  check  Is  Involved  In  a case  within 
the  Investigative  jurisdiction  of  Criminal  Investi- 
gation (Including  any  case  Involving  checks  Is- 
sued to  fictitious  payees),  the  nearest  office  of 
the  U.S.  Secret  Service  shall  be  notified  thereof 
In  writing  by  the  Chief,  Criminal  Investigation 
Division.  The  Secret  Service,  In  turn,  will  notify 
the  T reasurer  of  the  United  States.  Cooperation 
shall  be  given  the  Secret  Service  agents  to  the 
extent  permissible,  within  the  limitations  of  IRC 
6103  and  7213,  In  developing  the  forgery  aspect 
of  the  case.  (See  Policy  Statement  P-9-33.)  In 
order  to  protect  the  development  by  Criminal 
Investigation  of  a possible  criminal  tax  case,  the 
Secret  Service  has  Informed  us  that  they  will 
make  no  Investigation  In  the  case  until  such 
action  has  been  coordinated  with  Criminal  In- 
vestigation. The  Secret  Service  officials  have 
stated  that  they  will  not  consult  with  the  United 
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, States  Attorney  about  the  forgery  violation  until 
such  consultation  can  be  done  Jointly  with  rep- 
resentatives of  Criminal  Investigation,  or  until 
such  consultation  has  been  coordinated  with 
the  Chief,  Criminal  Investigation  Division.  Se- 
cret Service  Instructions  provide  that  no  action 
will  be  taken  by  the  Secret  Service  on  any  ques- 
tion of  settlement  of  the  forgery  case  until  such 
action  Is  agreeable  with  Criminal  Investigation. 
Copies  of  pertinent  affidavits,  handwriting  ex- 
emplars, personal  and  criminal  history,  and  oth- 
er items  of  interest  will  be  made  Immediately 
available  by  each  Service  to  the  other  investi- 
gating agency,  and  each  Service  will  keep  the 
other  Informed  of  the  progress  of  the  Investiga- 
tion being  rnade,  to  avoid  unnecessary  duplica- 
tion of  effort. 

(2)  Investigations  of  this  type  require  the 
closest  coordination  between  Criminal  Investi- 
gation and  the  Secret  Service.  For  this  reason 
the  Chief,  Criminal  Investigation  Division,  and, 
where  appropriate,  the  ARC  (Criminal  Investi- 
gation) shall  confer  with  the  Secret  Service 
Special  Agents  In  Charge  In  his/her  district  or 
region  to  work  out  office  procedures  for  |olnt 
handling  of  these  cases  which  will  ensure  that 
the  responsibilities  of  each  Service  are  properly 
discharged  and  that  all  the  Interests  of  the  Gov- 
ernment In  these  cases  are  fully  safeguarded. 
They  shall  keep  themselves  Informed  of  the 
development  of  such  cases. 

(3)  Due  to  the  Importance  of  news  coverage 
In  such  cases,  especially  those  Involving  "tax 
experts”  and  multiple  false  returns,  the  District 
Director  will  Initiate  and  control  any  press  re- 
leases Issued  In  accordance  with  IRM  9448. 

(4)  At  the  time  the  Secret  Service  Is  notified 
of  possible  forgery  In  a Criminal  Investigation 
case,  Identification  of  the  check  or  checks  In- 
volved, to  the  extent  possible,  shall  be  set  out  In 
the  notification.  The  Secret  Service  office  will 
obtain  photostat  copies  of  each  such  check  as 
requested  by 'Criminal  Investigation.  Ordinarily, 
one  copy  of  such  check  will  be  sufficient  for  the 
Criminal  Investigation. 


339.13  (t-18-80)  8781 

Other  Information  of  Interest  to 
the  Secret  Service 

(1)  The  following  are  other  areas  of  responsi- 
bility of  the  Secret  Service.  Procedures  In  IRM 
9378.2  should  be  followed  In  reporting  Informa- 
tion received  relating  to  these  activities  to  the 
Secret  Service: 


(a)  the  use  of  bodily  harm,  assassination, 
or  kidnapping  as  a political  weapon.  This  should 
Include  training  and  teohniques  used  to  carry 
out  the  act. 

(b)  persons  who  Insist  upon  personally 
contacting  high  government  officials  for  re- 
dress of  Imaginary  grievances,  etc. 

(c)  any  person  who  makes  oral  or  written 
statements  about  high  government  officials  In 
the  following  categories: 

1 threatening  statements 

2 irrational  statements 

3 abusive  statements 

(d)  professional  gate  crashers. 

(e)  terrorists  (individuals,  groups)  and  their 
activities  (bombing,  etc.). 

(f)  the  ownership  or  concealment  by  Indi- 
viduals of  groups  of  caches  of  firearms,  explo- 
sives, or  other  Implements  of  war,  when  It  Is 
believed  that  thetr  Intended  use  Is  for  other  than 
legal  purposes. 

(g)  anti-American  or  anti — U.S.  Govern- 
ment demonstrations  In  the  United  States  or 
overseas. 

(h)  Information  regarding  civil 
disturbances. 

(I)  counterfeiting  of  U.S.  or  foreign  obliga- 
tions, l.e.,  currency,  coins,  stamps,  bonds,  U.S. 
Treasurer's  checks.  Treasury  securities,  De- 
partment of  Agriculture  Food  Stamp  coupons, 
etc. 

(])  the  forgery,  alteration,  and  fraudulent 
negotiation  of  U.S.  Treasurer's  checks,  U.S. 
Government  bonds  and  Government  Travel 
Requests  (GTR's). 

(2)  In  all  cases,  the  person  making  the  refer- 
ral will  prepare  and  submit  a memorandum  as 
provided  In  IRM  9378.2:(3). 

339.2  p-rs-ao;  srsi 

Information  Concerning  Possible 
Violations  of  Federal,  State  and 
Local  Criminal  Laws 

(1)  In  the  performance  of  their  official  duties, 
special  agents  should  be  particulariy  alert  for 
Indications  of  possible  violations  of  the  Internal 
Revenue  Code,  as  well  as  violations  of  other 
Federal,  State,  or  local  criminal  laws.  Informa- 
tion concerning  alleged  violations  of  laws  ad- 
ministered by  IRS  will  be  reported  through 
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channels  In  accordance  with  existing 
procedures. 

(2)  Relurn  information  (other  than  taxpayer 
return  information)  Indicating  a possible  viola- 
tion ol  a Federal  criminal  law  not  administered 
by  the  Service  which  is  obtained  by  a special 
agent  during  the  course  ol  an  official  Investiga- 
tion. will  be  reported  by  memorandum  to  the 
Chief,  Criminal  Investigation  Division.  Return 
Information  (other  than  taxpayer  return  Infor- 
mation) Is  information  In  the  possession  of  the 
IRS  which  was  not  received  from  the  taxpayer, 
the  taxpayer's  representative,  or  the  taxpayer's 
return  and  supporting  schedules.  Such  informa- 
tion includes  the  taxpayer's  Identity,  the  nature, 
source  or  amount  of  his/her  Income,  payments, 
receipts,  deductions,  exemptions,  credits,  as- 
sets, liabilities,  net  worth,  tax  liability,  tax  with- 
held, deficiencies,  overassessments,  or  tax 
payments,  whether  the  taxpayer's  return  was,  is 
being,  or  will  be  examined  or  subject  to  other 
investigation  or  processing,  or  any  other  data, 
received  by.  tecorded  by,  furnished  to,  or  col- 
lected by  the  Secretary  with  respect  to  a return 
or  with  respect  to  the  determination  of  the  exis- 
tence. or  possible  existence,  or  liability  (or  the 
amount  thereof)  of  any  person  under  the  Inter- 
nal Revenue  Code  for  any  tax,  penalty,  Interest, 
fine,  forfeiture,  or  other  Imposition,  or  offense. 
The  memorandum  should  contain  the  following 
Information  relating  to  the  violation. 

(a)  Name,  social  security  number,  ad- 
dress, and  aliases  of  subject  (If  known). 

(b)  Business  or  occupation  of  subject  (if 
known). 

(c)  Facts  and  circumstances  surrounding 
the  nontax  violation. 

(d)  U.S.  Code  sections  believed  violated. 

(e)  Specific  source  of  Information,  l.e.,  3rd 
party,  taxpayer,  taxpayer's  representative,  tax- 
payer's return  and  the  circumstances  under 
which  the  information  was  obtained. 

(f)  Agency  to  whom  this  violation  would  be 
of  interest,  l.e.,  U.S.  Attorney  (Judicial  District), 
Strike  Force  Attorney  (location),  other  agenty 
(specify). 

(g)  System  of  Records  from  which  Infor- 
mation was  obtained. 

(3)  The  Chief,  Criminal  Investigation  Division 
will  fumlsh  such  Information  to  the  disclosure 
officer  for  forwarding  to  the  National  Office, 
Disclosure  Operations  Division.  In  cases  where 
the  Information  was  obtained  during  the  course 
of  a wagering  (IRC  Chapter  35)  Investigation, 
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see  IRM  9420  for  disclosure  procedures  as 
some  Information  may  not  be  disclosed  In  ac- 
cordance with  IRC  4424.  If  In  doubt  as  to  wheth- 
er the  Information  may  be  disclosed,  contact 
your  disclosure  officer.  See  IRM  9411.3  for  dis- 
closure procedures  In  Special  Enforcement 
Program  (SEP)  cases;  If  the  information  con- 
cerns alleged  Impersonations  of  a Federal  Offi- 
cer, see  IRM  9123:  (4);  and,  if  It  Indicates  that 
forgery  of  a United  States  Government  check  is 
Involved  In  a case  within  the  jurisdiction  of  Crim- 
inal Investigation,  see  IRM  9378.1. 

(4)  When  a special  agent  either  witnesses 
the  commission  of  any  nontax  criminal  act,  or 
receives  Information  orally  or  in  writing  from  any 
source  indicating  facts  that  relate  to  a nontax 
violation  of  Federal,  State  or  local  criminal  laws 
and  such  facts  are  determined  to  be  Informa- 
tion not  protected  from  disclosure  by  IRC  6103, 
such  Information  may  be  disclosed  to  appropri- 
ate Federal,  State  or  local  law  enforcement 
officials  In  accordance  with  procedures  In 
Chapter  100  of  "new"  IRM  1272,  Disclosure  of 
Official  Information  Handbook. 

(5)  Information  relating  to  any  Federal  viola- 
tion not  within  the  Jurisdiction  of  the  Service 
which  the  Chief,  Criminal  Investigation  Division 
believes  to  be  derived  from  "Taxpayer  Return 
Information"  as  defined  In  IRC  6103(b)(3) 
should  be  forwarded  in  the  same  manner  as 
return  Information  outlined  In  IRM  9382.4:  (3) 
above.  The  Service  may  not  voluntarily  disclose 
taxpayer  return  information  but  will  maintain 
files  In  the  Disclosure  Operations  Division,  Na- 
tional Office,  to  assess  the  Impact  of  the  Tax 
Reform  Act  of  1976. 

(6)  In  the  event  that  any  disclosure  described 
above  would  Impair  a criminal  tax  Investigation 
or  any  tax  administration  matter,  the  Chief, 
Criminal  Investigation  Division  should  weigh  the 
relative  significance  of  this  potential  Impact  and 
the  seriousness  and  significance  of  the  nontax 
violation  In  determining  whether  or  not  to  for- 
ward the  Information.  If  a determination  not  to 
forward  the  Information  Is  made,  the  Chief, 
Criminal  Investigation  Division  should  Immedi- 
ately advise  the  District  Director  of  the  reasons 
for  that  determination.  The  Chief.  Criminal  In- 
vestigation Division  should  periodically  reevalu- 
ate the  seriousness  and  significance  of  the  non- 
tax violation  and  the  Impact  of  disclosure  on  the 
criminal  tax  Investigation  or  tax  administration 
matter  to  determine  If  the  circumstances  caus- 
ing the  decision  not  to  disclose  are  still  valid. 


(7)  Where  an  informant's  letter  contains  an 
allegation  of  a tax  violation  and  an  allegation  of 
some  other  Federal  law  violation  not  within  the 
investigative  jurisdiction  ol  the  Service.  Crimi- 
nal Investigation  may  furnish  the  latter  informa- 
tion, in  writing,  directly  to  the  appropriate  agen- 
cy. However,  the  informant's  letter,  or  copy 
thereof,  may  not  be  furnished  as  that  would 
constitute  an  unauthorized  disclosure  both  of 
the  lax  information  and  of  the  identity  of  an 
informant  who  furnished  information  of  a tax 
violation.  In  such  instances,  the  name  of  the 
informant  should  not  be  disclosed  except  when 
the  other  agency  requests  that  the  source  of 
the  information  be  identified  and  then  only  with 
the  permission  of  the  informant  after  It  has  been 
explained  to  him/her  that  one  or  more  allega- 
tions made  by  him/her  fall  within  the  investiga- 
tive jurisdiction  of  another  agency. 

(8)  Information  concerning  potential  diver- 
sion of  nuclear  material  should  be  immediately 
reported  by  the  special  agent  to  his/her  group 
manager  who  will  transmit  the  information  at 
once  to  the  nearest  FBI  field  office  and,  as  soon 
as  practicable,  to  the  Assistant  Commissioner 
(Compliance).  In  all  cases,  the  group  manager 
making  the  referrafwill  prepare  a written  report 
containing  all  the  information  furnished  to  the 
FBI,  the  name  and  title  of  the  person  to  whom 
the  information  was  given,  and  the  time  and 
date  of  the  referral.  This  report  should  be  for- 
warded through  the  District  Director  to  the  As- 
sistant Commissioner  (Compliance).  National 
Office,  as  confirmation  of  the  telephone  refer- 
ral. If  this  Information  is  either  return  Information 
or  taxpayer  return  Information,  the  procedures 
In  IRM  9382.4:(3)  and  IRM  9382.4:(5)  respec- 
tively, should  be  followed.  In  emergency  situa- 
tions, the  Disclosure  Officer  should  be  contact- 
ed Immediately  so  that  he/she  may  contact  the 
Disclosure  Operations  Division,  National  Office 
for  consultation,  if  necessary. 

(9)  See  also  IRM  9382.4 
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Witnesses  and  Prospective 
Defendants 
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Rights  and  Obligations  of 
Witnesses  and  Prospective 
Defendants 


341.1  11-1B-BO)  9781 

General 

All  persons  called  as  witnesses,  whether  pro- 
spective defendants  or  otherwise,  whether  nat- 
ural persons  or  corporate  entities,  and  whether 
they  appear  as  witnesses  In  response  to  court 
or  grand  |ury  subpoena,  Commissioner's  sum- 
monses, or  simple  requests  to  appear  for  inter- 
view, have  rights  and  obligations  defined  by  the 
United  Slates  Constitution,  statutes,  and  court 
decisions. 

341.2  (i-ie-eo)  97SI 

Constitutional  Law 

(1)  Constitutional  protections  are  provided  in 
the  Fourth,  Fifth  and  Sixth  Amendments,  which 
read  as  follows: 

(a)  Fourth  Amendment — 

"The  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures 
shall  not  be  violated,  and  no  Warrants  shall 
issue,  but  upon  probable  cause,  supported  by 
Oath  or  affirmation,  and  particularly  describing 
the  place  to  be  searched,  and  the  persons  or 
things  to  be  seized.” 

(b)  Filth  Amendment — 

"No  person  shall  be  held  to  answer  for  a 
capital,  or  otherwise  infamous  crime,  unless  on 
a presentment  or  Indictment  of  a Grand  Jury, 
except  In  cases  arising  in  the  land  or  naval 
forces,  or  in  the  Militia,  when  In  actual  service  in 
lime  of  War  or  public  danger;  nor  shall  any 
person  be  subject  for  the  same  offense  to  be 
twice  put  In  jeopardy  of  life  or  limb;  nor  shall  be 
compelled  In  any  criminal  case  to  be  a witness 
against  himself,  nor  be  deprived  of  life,  liberty  or 
property,  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use,  without 
just  compensation." 

(c)  Sixth  Amendment — 

"In  alt  criminal  prosecutions,  the  ac- 
cused shall  enjoy  the  right  to  a speedy  and 
public  trial,  by  an  impartial  jury  of  the  State  and 
district  wherein  the  crime  shall  have  been  com- 
mitted, which  district  shall  have  been  previously 
ascertained  by  law,  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation;  to  be  con- 
fronted with  the  witnesses  against  him;  1o  have 
compulsory  process  for  obtaining  Witnesses  In 
his  favor,  and  to  have  the  Assistance  of  Coun- 
sel for  his  defense." 
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341.3  (1-16-60)  9781 

Legality  and  Ui»  of  Certain 
Evidence  and  Equipment 

341.31  p-ia-eo;  07>i 

Admissibility  of  Evidence 

(1)  Evidence  obtained  by  Federal  officers  in 
violation  of  constitutional  provisions,  at  any 
stage  ol  an  investigation  or  proceeding,  will  be 
excluded  at  the  instance  of  the  defendant  In  the 
trial  ol  a criminal  case.  | Boyd  v.  U.S.;  Weeks  v. 
U.S.;  Gouled  v.  U.S.;  U.S.  v.  Guerrin a)  Federal 
Courts  have  also  excluded  such  evidence  in 
civil  cases,  (Fraternal  Order  of  Eagles  v.  U.S.) 
including  those  involving  collection  of  wagering 
taxes,  |Lassoff  v.  Gray;  U.S.  v.  Four  Thousand 
One  Hundred  Seventy  One  Dollars  In  U.S.  Cur- 
rency! although  it  Is  admissible  in  a civil  wager- 
ing case  to  impeach  a person's  testimony  that 
he/she  has  not  engaged  In  the  wagering  busi- 
ness. (Walder  v.  U.S. ; Lassolf  V.  Gray] 

(2)  Evidence  obtained  by  state  officers  un- 
der circumstances  which  would  constitute  un- 
reasonable search  and  seizure  under  the 
Fourth  Amendment  il  obtained  by  Federal  ofli- 
cers  is  equally  inadmissible  in  a Federal  crimi- 
nal trial.  [ Elkins  v.  US.)  This  repudiates  the 
former  so-called  "silver  plalter"  doctrine  which 
had  allowed  Federal  courts  to  admit  evidence 
illegally  obtained  by  state  officers  If  there  had 
been  no  collusion  by  Federal  officials.  The  Fed- 
eral court  must  decide  for  itself  if  there  has  been 
an  unreasonable  search  and  seizure  by  state 
officers,  even  though  the  state  court  has  al- 
ready considered  the  question  and  Irrespective 
of  the  state  court's  findings.  ( Elkins  v.  US.; 
Boyle  v.  U.S.;  U.S.  v.  Scolnick] 

(3)  A person  who  has  thrown  records  Into  a 
trash  can,  especially  If  he/she  shares  It  with 
other  building  tenants,  is  considered  to  have 
abandoned  the  records,  and  cannot  claim  that 
agents  who  later  take  them  from  the  trash  can 
have  violated  his/her  rights  under  the  Fourth 
Amendment.  (U.S.  v.  Minker) 

(4)  The  rule  excluding  evidence  unlawfully 
taken  does  not  apply  where  the  unlawful  taking 
was  by  private  persons  without  participation  or 
collusion  of  law  inforcement  officers.  IBurdeau 
v.  McDowell;  U.S.  v.  Morris  C.  Goldberg | 

(5)  The  Supreme  Court  has  upheld  the  use  of 
an  informant.  (Holla  v.  U S.]  or  an  undercover 
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agent  (Lewis  v.  U.S.)  to  obtain  incriminating 
evidence  against  a defendant.  The  Constitution 
does  not  protect  a wrongdoer's  misplaced  be- 
lief that  a person  to  whom  ho/ahe  voluntarily 
confides  his/her  wrongdoing  will  not  reveal  It. 

341.32  (1-16-60)  9781 

Use  of  Investigative  Equipment 

Special  Agents  will  at  all  times  conform  to  the 
Department  of  Justice  guidelines  on  monitoring 
of  private  conversations.  Mechanical,  electron- 
ic or  other  devices  will  be  used  only  in  accord- 
ance with  Policy  Statement  P-9-35  and  the 
procedures  set  forth  in  IRM  9389. 

341.33  (6-6-8!)  9781 

Electronic  Listening  Devices  and 
Other  Monitoring  Devices 

341.331  ( 2-8-82)  97ai 

General 

(1)  The  legality  of  evidence  obtained  through 
the  use  of  electronic  eavesdropping  devices 
depends  on  whether  or  not  there  has  been 
compliance  with  the  Fourth  Amendment.  (Katz 
v.  U.S.J  The  Government's  placing  a transmitter 
above  a phone  booth  in  order  to  electronically 
listen  to  and  record  a suspect's  words  violated 
the  privacy  upon  which  he/she  relied  and  thus 
constituted  a "search  and  seizure"  within  the 
Fourth  Amendment.  Failure  to  obtain  a court 
order  prior  to  the  use  of  the  device  rendered  the 
evidence  obtained  inadmissible.  (Katz  v.  U.S.) 

(2)  A court,  pursuant  to  Title  III  of  the  Omni- 
bus Crime  Control  and  Safe  Streets  Act  of  1968 
(Public  Law  90-35),  can  authorize  electronic 
surveillance  to  Investigate  specific  criminal  of- 
fenses. The  oflenses  for  which  interceptions  of 
such  communications  can  be  authorized  by 
court  order  are  listed  in  18  U.S.C.  2516.  None  of 
the  criminal  offenses  for  which  the  Criminal 
Investigation  Division  has  jurisdiction  are  in- 
cluded in  this  law.  The  statute  does  not  autho- 
rize wiretaps  to  investigate  the  tax  crimes  of 
Title  26,  the  Internal  Revenue  Code  (IRC). 

(3)  Special  agents  ol  the  Criminal  Investiga- 
tion Division  are  qualified  to  receive  and  use 
Title  III  information  obtained  by  other  agencies 
because  they  qualify  as  law  enforcement  offi- 
cers as  defined  by  18  U.S.C.  2510  (7).  In  certain 
situations  they  may  investigate  several  of  the 
violations  enumerated  in  18  U.S.C.  2516.  Once 
having  received  Title  III  information,  it  can  be 
used  lor  any  purpose  within  the  scope  of  their 
official  duties  (18  U.S.C.  2517  (1)  and  (2)). 


(4)  Electronic  or  mechanical  devices  may  be 
used  to  overhear  or  record  either  telephone  or 
non-telephone  conversations  with  express  ad- 
vance consent  of  all  parties  to  the  conversa- 
tion. Supervisor  approval  Is  not  required  for 
such  use. 


341.332  (2-8-8!)  9781 

Consensual  Monitoring 

(1)  The  term  "Consensual  Monitoring"  as 
used  herein,  means  the  investigative  intercep- 
tion, overhearing,  or  recording  of  a private  con- 
versalion  by  the  use  of  mechanical,  electronic 
or  other  devices,  with  the  consent  ol  at  least 
one,  but  not  all  the  participants,  as  contrasted 
to  "Non-Consensua!  Monitoring,"  where  no 
participant  consents. 

(2)  The  monitoring  of  conversations  with  the 
consent  of  one  of  the  participants  is  an  effective 
and  reliable  investigative  technique  but  must  be 
sparingly  and  carefully  used.  The  Department 
ol  Justice  has  encouraged  its  use  by  criminal 
investigators  where  it  is  both  appropriate  and 
necessary  to  establish  a criminal  oflense.  While 
such  monitoring  is  constitutionally  and  statuto- 
rily permissible,  this  investigative  technique  is 
subject  to  careful  regulation  in  order  to  avoid 
any  abuse  or  any  unwarranted  invasion  of 
privacy. 


341.333  (2-8-82) 

Consensual  Monitoring  ol 
Telephone  Conversations 

(1)  The  monitoring  of  telephone  conversa- 
tions with  the  consent  of  at  least  one,  but  not  all 
the  participants,  requires  the  authorization  of 
the  Chief,  Criminal  Investigation  Division,  the 
Chief,  Operations  Branch,  National  Olfice;  or  in 
their  absence,  the  person  acting  in  their  place. 
The  Commissioner  has  designated  these  offi- 
cials to  authorize  consensual  monitoring  of  tel- 
ephone conversations  and  this  authority  may 
not  be  redelegated.  If  these  officials  cannot  be 
located,  their  line  superiors  may  grant  approval. 
The  line  superior  for  the  Chief,  Criminal  Investi- 
gation Division,  is  the  District  Director,  and  the 
line  superior  tor  the  Chief.  Operations  Branch, 
Is  the  Director,  Criminal  Investigation  Division. 

(2)  The  request  for  approval  will  be  prepared 
in  accordance  with  the  provisions  contained  in 
IRM  9389.2.(2). 
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(3)  Requests  for  approval  should  be  in  writ- 
ing, or  at  the  discretion  of  the  approving  official, 
may  be  oral,  provided  that  it  is  confirmed  in 
writing  at  the  earliest  practical  time.  Approval 
should  not  be  granted  by  any  designated  official 
until  he/she  is  fully  convinced  that  the  investi- 
gation warrants  the  requested  monitoring.  In 
any  instance  where  the  designated  official  has 
some  reservation  about  granting  approval,  he/ 
she  should  consult  his/her  superiors. 

(4)  Within  10  working  days  after  the  comple- 
tion of  the  monitoring  activities  (or  attempted 
monitoring  activities)  for  each  specific  authori- 
zation and  each  authorization  extension,  a re- 
port will  be  submitted  to  the  approving  authority 
(Chief,  Criminal  Investigation  Division;  or  Chief, 
Operations  Branch,  National  Olfice),  with  a 
copy  sent,  through  channels,  Including  the  Dis- 
trict Director,  to  the  Director,  Criminal  Investiga- 
tion Division.  A report  will  not  be  submitted  if  the 
monitoring  occurs  with  the  consent  of  all  par- 
ties. The  report  should  complement  the  infor- 
mation contained  in  the  request  for  authoriza- 
tion and  will  be  prepared  In  accordance  with  the 
provisions  contained  In  Exhibit  9380-3  of  the 
Internal  Revenue  Manual. 


341.334  (2-8-8!)  9781 

Consensual  Monitoring  of  Non- 
Telephone  Conversations 

(1)  The  monitoring  of  a non-telephone  con- 
versation with  the  consent  of  at  least  one  of  the 
parties  requires  the  advance  written  authoriza- 
tion by  the  Attorney  General  of  the  United 
States  or  the  Assistant  Attorney  in  charge  of  the 
Criminal  Division  or  the  Deputy  Assistant  Attor- 
neys General  of  that  Division,  except  for  emer- 
gency situations,  when  an  official  designated  by 
the  Commissioner  (see  341.334:(1)(b))  may 
grant  prior  approval  (See  policy  statement  P-9- 
35)  as  follows: 

(a)  All  requests  for  approval  must  be  sub- 
mitted by  the  Chief,  Criminal  Investigation  Divi- 
sion through  channels  including  the  District  Di- 
rector and  may  only  be  signed  by  the  Director, 
Criminal  Investigation  Division,  or,  in  his/her 
absence,  the  Acting  Director.  These  officials 
have  been  designated  by  the  Commissioner 
and  the  authority  cannot  be  redelegated.  Re- 
quests will  be  submitted  in  writing  whenever 
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time  and  communication  facilities  allow.  It  ap- 
propriate, consideration  should  be  given  to 
transmittal  ot  written  requests  via  telephone 
communication  facilities.  Requests  will  include 
the  same  information  set  forth  In  IRM 
9389.2:(2),  except  for  the  telephone  number 
Information  required  in  IRM  9389.2:(2)(e). 
When  time  and  communication  facilities  are 
insufficient  to  accomplish  a written  request,  the 
needed  information  may  be  orally  transmitted 
to  the  Director,  Criminal  Investigation  Division, 
who  will  be  responsible  for  preparation  of  a 
written  request  which  is  to  be  forwarded  to  the 
Attorney  General.  An  oral  request  for  approval 
must  be  confirmed  In  writing  and  submitted 
within  two  working  days  after  the  oral  request  is 
made. 

(b)  If,  In  the  judgment  of  the  Director,  Crimi- 
nal Investigation  Division,  the  emergency 
needs  of  an  Investigation  preclude  obtaining 
such  advance  approval  from  the  Attorney  Gen- 
eral, he/she  may,  without  having  obtained  such 
approval,  authorize  consensual  monitoring  of 
non-telephone  conversations.  When  the  Direc- 
tor, Criminal  Investigation  Division,  cannot  be 
reached  to  grant  such  emergency  approval,  the 
Assistant  Director  may  grant  emergency  ap- 
proval. As  a general  rule,  emergency  authoriza- 
tion pursuant  to  this  exception  will  not  be  grant- 
ed where  the  approving  official  has  In  excess  of 
24  hours  to  attempt  to  obtain  written  advance 
approval  from  the  Attorney  General.  The  au- 
thority to  grant  emergency  approval  has  been 
delegated  by  the  Commissioner  and  cannot  be 
redelegated.  Confirmation  of  emergency  ap- 
proval will  be  done  by  memorandum  through 
channels  by  the  Director  or  Acting  Director. 

(2)  Within  to  working  days  after  the  comple- 
tion of  the  monitoring  activities  (or  attempted 
monitoring  activities)  (or  each  specific  authori- 
zation and  each  authorization  extension,  a re- 
port will  be  submitted  to  the  Chief,  Criminal 
Investigation  Division,  with  a copy  sent,  through 
channels,  Including  the  District  Director  to  the 
Director,  Criminal  Investigation  Division.  This 
report  should  complement  the  information  con- 
tained in  the  request  for  authorization  and  will 
be  prepared  In  accordance  with  the  provisions 
contained  In  Exhibit  9380-3. 

(3)  Under  certain  circumstances,  a special 
agent  may  be  present  with  representatives  of 
another  Federal  agency  during  the  course  of 
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consensual  monitoring  of  a non-telephonic 
conversation  when  Attorney  General  approval 
was  initially  obtained  by  such  representatives. 
However,  where  there  is  active  participation  or 
assistance  in  the  consensual  monitoring,  and 
where  no  emergency  situation  is  involved,  the 
special  agent  should  obtain  the  approval  ol 
both  the  Criminal  Investigation  Division  and  the 
Department  of  Justice  before  actively  partici- 
pating with  or  rendering  assistance  to  the  other 
agency  involved.  Reports  will  be  prepared  and 
furnished  as  provided  In  341.334:(2). 

(4)  See  IRM  9267.3:(19)  with  regard  to  a re- 
quest by  a Government  attorney  to  monitor 
non-telephone  conversations  during  a grand 
jury  Investigation. 

341.335  a-e-92)  srsi 

Nonconsensuat  Monitoring 

(1)  Non-consensual  monitoring  of  telephone 
conversations  Is  prohibited.  The  prohibition  ap- 
plies whether  or  not  the  information  which  may 
be  acquired  through  such  monitoring  Is  Intend- 
ed to  be  used  in  any  way  or  to  be  subsequently 
divulged  outside  the  Service. 

(2)  Non-consensual  monitoring  of  non-tele- 
phone conversations  Is  prohibited. 

341.336  (2-a-82)  «7ar 

Restrictions  on  Other  Uses  of 
Investigative  Techniques  and 
Equipment 

(1)  The  use  of  transmitters,  drip  cans  or  other 
devices  to  assist  in  trailing  vehicles  is  permitted 
only  if  the  person  in  lawful  possession  of  the 
vehicle  consents  to  the  installation. 

(2)  Transmitters  or  other  radio  signal  send- 
ing equipment  to  facilitate  communication  be- 
tween Investigators  or  persons  acting  under 
their  supervision  to  coordinate  surveillance  or 
raids  Is  permitted  without  prior  supervisory 
approval. 

(3)  Investigative  devices  will  not  be  Installed 
and  utilized  to  Intercept,  overhear  or  record 
conversations  In  public  telephone  booths  or 
any  type  of  public  telephone  Installation. 

(4)  Miniature  recorders  and  radio  transmit- 
ters will  not  be  used  surreptitiously  In  conduct- 
ing routine  surveys  and  Interviews  with  third 
parties. 
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(5)  As  provided  in  IRM  9751  :(3),  field  offices 
may  not  procure  sensitive-type  equipment. 
Special  agents  may  not  use  sensitive-type 
equipment  which  they  have  personally  pro- 
cured tor  investigative  purposes. 

(6)  Permission  to  employ  eavesdropping  de- 
vices can  only  be  granted  to  Criminal  Investiga- 
tors (GS-1811  series).  The  equipment  can  only 
be  used  by  them  or  by  personnel  acting  under 
their  direction.  The  prohibitions  and  limitations 
outlined  herein  apply  equally  to  non-Service 
personnel  who  act  at  the  direction  of  Criminal 
Investigators. 

(7)  Pen  registers  and  other  types  of  tele- 
phone number  recorders  will  be  used  only  when 
authorized  by  a court  order.  Unless  the  Director 
specifically  approves,  only  IRS  owned  pen  reg- 
isters and  accessory  equipment  can  be  used. 
The  procedure  for  obtaining  authorization  to 
use  this  equipment  Is  contained  In  IRM 
9389.62. 

341.337  (2-«-S 2)  *7»! 

Recording  the  Proceedings  of 
Public  Meetings 

Recording  the  proceedings  of  a public  meet- 
ing Is  a permissible  means  of  surveillance.  How- 
ever, one  must  initially  establish  that  the  meet- 
ing is  Indeed  public.  The  court  in  United  States 
v.  Tijerina,  without  delining  the  phrase  "public 
meeting"  found  substantial  support  In  the  rec- 
ord that  the  meeting  was  public.  The  meeting 
was  attended  by  two  newspaper  reporters  and 
a radio  newscaster.  The  civic  auditorium  was 
set  up  with  a television  camera  and  a loud 
speaker  system.  Invited  guests  were  admitted 
to  the  meeting  after  paying  a $2.00  admittance 
fee  and  Identifying  themselves.  Estimates  of 
the  number  varied  from  200  to  600.  Based  on 
Tijerina  the  following  criteria  should  be  among 
those  considered  In  determining  whether  or  not 
a meeting  i9  public:  where  was  the  meeting 
held,  were  members  of  the  press  present  or 
involved,  were  there  unreasonable  restrictions 
upon  entry,  how  many  people  were  present, 
and  was  public  notice  ot  the  meeting  given? 

341.4  (4-IS-4 2)  *7St 

Right  to  Record  Interview 

(1)  An  Interrogation  or  conference  may  be 
recorded  only  by  a stenographer  who  is  an 
employee  of  the  Internal  Revenue  Service.  This 
rule  may  be  waived  by  the  agent's  Immediate 
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superior.  At  the  request  of  the  Service  or  wit- 
ness. which  includes  a principal,  the  superior 
may  authorize  the  use  of  a stenographer  em- 
ployed by  the  United  States  Attorney,  a court 
reporter  of  the  United  States  District  Court,  a 
reporter  licensed  or  certified  by  any  state  as  a 
court  reporter  or  to  take  depositions,  or  an  inde- 
pendent reporter  known  to  the  Service  to  be 
qualified  to  take  depositions  for  use  in  a United 
States  District  Court.  The  use  of  this  procedure 
Is  permissible  under  IRC  6103(k)(6)  since  It  is  a 
disclosure  for  Investigative  purposes.  When  no 
stenographer  Is  readily  available,  mechanical 
recording  devices  may  be  used  to  record  state- 
ments by  advising  the  witness,  In  advance,  of 
the  use  of  the  device  (Implied  consent).  If  the 
witness  objects,  the  interrogator  will  refrain 
from  mechanically  recording  the  statement.  If 
the  witness  elects  to  mechanically  record  the 
conversation,  the  Service  will  make  its  own 
recording. 

(2)  A witness  or  principal  Is  riot  permitted  to 
have  his/her  own  private  or  public  stenogra- 
pher present  to  take  shorthand  notes  or  tran- 
scribe testimony  except  that  he/she  may  be 
permitted  to  engage  a qualified  reporter  as  de- 
scribed In  (1)  above  to  be  present  at  his/her 
expense  provided  that  the  Service  may  secure 
a copy  ol  the  transcript  at  Its  expense. 

(3)  Upon  request,  a copy  of  an  affidavit  or 
transcript  of  a question  and  answer  statement 
will  be  furnished  a witness  promptly,  except  in 
circumstances  deemed  by  the  Regional  Com- 
missioner to  necessitate  temporarily  withhold- 
ing a copy.  (See  Policy  Statement  P-9-31.) 

(4)  See  also  IRM  9353. 

342  (i-ts-so)  »r«i 

Prospective  Defendants 


342.1  (f-rs-eo)  0701 

Individual  as  a Prospective 
Defendant 


342.11  (i-ia-ao;  »7<i 

Statements  of  An  Individual 

(1)  The  purpose  of  the  Fifth  Amendment  pro- 
vision that  no  person  shall  bo  compelled  in  any 
criminal  case  to  be  a witness  against  himself/ 
herself  Is  to  ensure  that  no  one  wilt  be  forced  In 
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any  manner  or  at  any  lime  to  give  testimony  that 
may  expose  him/her  to  prosecution  lor  a crime. 
It  applies  equally  whether  Incrimination  be  un- 
der Federal  or  state  law,  and  whether  the  privi- 
lege is  invoked  in  the  Federal  or  slate  courts. 
(Murphy  v.  NT.  Waterfront  Commission;  see 
also  Malloy  v.  Hogan.]  It  a witness  has  been 
compelled  to  testify  In  a slate  court  under  a 
grant  ot  immunity,  as  to  mailers  which  could 
incriminate  him/her  under  Federal  law.  a Fed- 
eral court  cannot  later  use  that  testimony  or  any 
(ruits  ot  it.  [ Murphy  v.  N Y.  Waterfront  Commis- 
sion] The  grant  ot  immunity  applies  only  to  the 
inability  to  prosecute  the  witness  based  on  tes- 
timony supplied  by  him/her.  This  does  not  pre- 
clude a prosecution  ot  the  witness  based  on  the 
presentation  ot  independent  evidence  which 
did  not  result  from  his/her  own  testifying.  [Kast- 
igar  v.  U S ] 

(2)  A defendant's  refusal  to  testify  at  the  trial 
for  a Federal  offense  cannot  raise  any  pre- 
sumption against  him/her  or  be  the  subject  of 
comment  by  the  prosecution.  The  right  to  re- 
fuse to  answer  incriminating  questions  applies 
not  only  to  court  trials,  but  to  all  kinds  of  criminal 
or  civil  proceedings,  including  administrative  in- 
vestigations. (George  Smith  v.  US.;  McCarthy 
v.  Arndstein;  Counselman  v.  Hitchcock;  U.S.  v. 
Harold  Gross)  The  fear  of  self-Incrimlnation 
may  be  with  respect  to  any  criminal  offense.  For 
example,  in  the  case  of  Internal  Revenue  Agent 
v.  Sullivan,  a taxpayer  was  upheld  In  refusing  to 
produce  records  in  a tax  matter  on  the  ground 
that  indictment  was  pending  against  him  for 
defrauding  the  Government  on  certain 
contracls. 


342.12  (t-t s-aoi  erst 

Books  and  Records  ot  An 
Individual 

(1)  An  individual  taxpayer  may  refuse  to  ex- 
hibit his/her  books  and  records  for  examination 
on  tho  ground  that  compelling  him/her  to  do  so 
might  violate  his/her  right  against  self-lncriml- 
nalion  under  the  Fifth  Amendment  and  consti- 
tute an  illegal  search  and  seizure  under  the 
Fourth  Amendment.  (Boyd  v.  US.;  U.S.  v.  Vad- 
ner]  However,  In  the  absence  of  such  claims,  It 
is  not  error  for  a court  to  charge  the  Jury  that  It 
may  consider  the  refusal  to  produce  books  and 
records,  in  determining  willfulness.  ILouls  C. 
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Smith  v.  U S.;  Beard  v.  U.S.;  Olson  v.  U.S.; 
Myres  v.  U.S. ] 

(2)  The  privilege  against  self-Incrimlnatlon 
does  not  permit  a taxpayer  to  refuse  to  obey  a 
summons  issued  under  IRC  7602  or  a court 
order  directing  his/her  appearance.  He/she  Is 
required  to  appear  and  cannot  use  the  Fifth 
Amendment  as  an  excuse  for  failure  to  do  so, 
although  he/she  may  exercise  it  in  connection 
with  specific  questions.  (Landy  v.  U.S.)  He/she 
cannot  refuse  to  bring  his/her  records,  but  may 
decline  to  submit  them  tor  inspection  on  consti- 
tutional grounds.  In  the  Vadner  case,  the  gov- 
ernment moved  to  hold  a taxpayer  in  contempt 
of  court  for  refusal  to  obey  a court  order  to 
produce  his/her  books  and  records.  He  refused 
to  submit  them  for  inspection  by  the  Govern- 
ment, basing  his  refusal  on  the  Fifth  Amend- 
ment. The  court  denied  the  motion  to  hold  him 
in  contempt,  holding  that  disclosure  of  his  as- 
sets would  provide  a starling  point  for  a tax 
evasion  case. 

(3)  Where  records  are  required  be  kept  as  an 
aid  to  enforcement  ol  certain  regulatory  func- 
tions enacted  by  Congress,  such  records  have 
been  held  public  records,  whose  production 
may  be  compelled  without  violating  the  Fifth 
Amendment.  This  reasoning  has  also  been  ap- 
plied In  some  Income  tax  evasion  cases.  |Faf- 
sone  v.  U.S.;  Beard  v.  U.S  ] Other  income  tax 
cases  have  stated  that  compulsory  production 
of  a taxpayer’s  books  and  records  tor  use  In  a 
criminal  prosecution  would  violate  the  constitu- 
tional protection  against  self-incrimination. 
There  has  not  yet  been  any  Supreme  Court 
decision  holding  the  public  records  doctrine  ap- 
plicable in  income  tax  cases. 

(4)  The  decision  of  the  Supreme  Court  In 
Andresen  v.  Maryland  appears  to  have  re- 
solved conflicting  Judicial  precedents  regarding 
the  use  of  search  warrants  to  seize  books  and 
records  of  financial  transactions.  In  this  case 
the  Court  held  that  the  search  of  Andresen’s 
office  for  business  records,  their  seizure  and 
subsequent  introduction  into  evidence  did  not 
offend  the  Fifth  Amendment.  Although  the 
seized  records  contained  statements  that  the 
accused  had  committed  to  writing,  he  was  nev- 
er required  to  say  anything.  The  search  for  and 
seizure  ot  these  records  was  conducted  by  law 
enforcement  officers  and  introduced  at  trial  by 
prosecution  witnesses. 


' (5)  Subject  to  the  restrictions  contained  In 
IRM  0735.1,  Handbook  of  Employee  Responsi- 
bilities and  Conduct,  books,  records,  canceled 
checks,  and  other  documents  may  be  removed 
from  the  custody  of  a principal  or  witness  when 
he/she  voluntarily  agrees  to  such  action.  When 
they  are  obtained  by  the  use  of  legal  process, 
and  it  Is  found  that  they  contain  evidence  of  the 
crime,  it  may  be  desirable  to  retain  custody  of 
such  evidence  until  the  case  Involved  is  dis- 
posed of.  Should  the  witness  or  defendant  de- 
sire access  to  his/her  records,  he/she  is  enti- 
tled to  examine  them,  but  such  examination 
should  be  made  In  the  presence  of  the  special 
agent  to  preclude  the  possibility  ol  alterations. 
Where  possession  ol  records  is  not  obtained  by 
legal  process  but  Is  only  by  sufferance,  they 
should  be  returned  upon  request,  at  the  earliest 
practicable  time.  (See  policy  statement  P-4-8.) 
It  was  held  In  Mason  v.  Pulliam,  that  a taxpayer 
may  withdraw  an  earlier  voluntary  consent  to  a 
taking  ot  possession  by  the  Service  of  records 
for  examination  and  copying,  the  records  being 
immediately  returnable  upon  the  withdrawal  of 
that  consent.  Thus,  the  Service  is  effectively 
prohibited  by  this  decision  from  making  copies 
of  such  records  following  withdrawal  of  con- 
sent. As  a practical  matter,  consideration 
should  be  given  to  copying  the  records  upon 
receipt. 

(6)  Records  and  documents  obtained  from 
the  principal  or  a witness  which  contain  infor- 
mation relevant  to  the  apparent  issues  In  the 
case  under  Investigation  should  be  transcribed 
or  otherwise  copied.  The  transcriptions  or  cop- 
ies should  be  identified  and  authenticated  as 
outlined  in  IRM  9383.4  for  later  use  in  the  event 
the  originals  become  unavailable  to  the  govern- 
ment for  any  reason. 

(7)  The  original  records  of  an  individual  de- 
fendant, In  his/her  possession,  cannot  be  sub- 
poenaed Into  court  for  use  against  him/her  In  a 
criminal  trial,  because  to  do  so  would  violate 
his/her  constitutional  rights  against  self-incrim- 
Inatlon  and  render  his/her  records  Inadmissa- 
bte.  However,  authenticated  copies  of  such  rec- 
ords are  admissible  In  criminal  proceedings. 

(8)  When  records  are  obtained  from  a possi- 
ble defendant,  notation  should  be  made  of  the 
circumstances  to  show  that  they  were  fur- 
nished voluntarily.  Notation  should  also  be 
made  of  the  chain  of  custody  of  records  and  of 
all  other  evidence  in  order  that  authenticated 
identification  of  the  evidence  may  be  made. 
Special  agents  are  not  to  sign  or  Initial  the  rec- 
ords of  a possible  defendant  nor  to  assure  him/ 


her  in  any  manner  whatsoever  that  his/her  tax 
liability  has  been  correctly  reported  as  of  any 
certain  date.  They  are  not  to  assure  him/her 
that  his/her  records  will  be  sub|ect  to  no  further 
examination. 

(9)  In  all  Instances  when  a special  agent  re- 
moves books,  records,  or  other  documents 
from  the  premises  of  either  a taxpayer  under 
Investigation  or  a third  party  witness,  through 
legal  process  or  agreement,  he/ she  shall  Issue 
a receipt,  normally  Form  2725,  Document  Re- 
ceipt (Exhibit  300-12),  Identifying  the  Items  ob- 
tained. The  receipt  shall  be  prepared  in  dupli- 
cate and  the  copy  retained  for  the  office  file  of 
the  case  so  that  the  Identity  of  the  books,  rec- 
ords, or  documents  obtained  may  at  all  times  be 
ascertained.  When  such  books,  records,  or 
documents  are  returned  to  the  taxpayer,  third 
party  witness  or  their  representatives,  the  spe- 
cial agent  shall  bbtaln  the  receipt  he/she  is- 
sued with  an  endorsement  thereon  acknowl- 
edging the  return  ot  the  Items  or  obtain  such  an 
endorsement  on  the  copy  of  the  receipt.  The 
receipt  containing  his/her  endorsement  should 
be  kept  In  the  office  file  on  the  case.  A special 
agent  assigned  to  assist  a grand  Jury  will  not  use 
a Form  2725  when  securing  documents  pursu- 
ant to  a grand  Jury  subpoena,  see  9267.3;(7). 

(10)  When  a taxpayer  has  voluntarily  submit- 
ted an  altered  document  and  subsequently  re- 
quests Its  return,  the  special  agent  should  con- 
sider not  complying  with  the  request.  Further- 
more, It  is  doubtful  that  a court  will  give  redress 
where  the  parly  seeking  relief  Is  attempting  to 
perpetrate  a fraud,  and  Is  asking  the  court  to  aid 
in  the  attempt  by  forcing  the  Government  to 
return  the  altered  document.  Legible  copies 
may  not  suffice  for  requisite  examination  re- 
garding handwriting  (pressure  on  paper),  Ink 
analysis  (the  composition  and  dating  of  the  fluid 
and  use  of  an  Infrared  Image  converter),  type- 
writer determination  (the  Idiosyncrasies  of  cer- 
tain key  strikes),  paper  analysis  (watermarks 
Indicating  source  and  availability),  etc.  None- 
theless, when  It  becomes  known  or  suspected 
that  a document  has  been  altered,  the  required 
expert  analysis  should  be  undertaken  as  soon 
as  possible  and  thedocument  should  then  be 
returned  to  the  taxpayer,  provided  such  return 
would  not  foreclose  proof  of.an  alteration  (See 
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Text  356.7  for  processing  questioned  docu- 
ments). However,  before  suspected  originals 
are  actually  returned  to  the  person  furnishing 
them,  the  Government  expert  should  be  ad- 
vised that  such  return  Is  contemplated  and  que- 
ried as  to  whether  he  will  be  In  a position  to  give 
effective  testimony  based  upon  his  past  exami- 
nation of  the  originals  and  retention  of  copies. 
In  the  event  effective  testimony  Is  conditioned 
on  Introductions  of  the  originals,  such  originals 
should  not  be  voluntarily  returned. 

(11)  See  also  IRM  9383.3 

342.13  (t-rt-to)  erst 

Duty  to  Inform  Individual  of  Hla 
Constitutional  Rights 

342.131  fi-10-00)  07si 

General 

Special  agents  must  abide  by  the  Instructions 
of  IRM  9384  and  any  related  Manual  Supple- 
ments relative  to  advising  Individuals  of  their 
constitutional  rights. 

342.132  (i-ts-sot  0701 

Non-custodial  Interviews 

(1)  At  the  outset  of  the  first  official  Interview 
with  the  subject  of  an  Investigation,  the  special 
agent  will  property  Identify  himself/herself  as  a 
special  agent  of  the  Internal  Revenue  Service 
and  will  produce  his/her  authorized  credentials 
to  the  subject  for  examination.  He/she  will  also 
state  "As  a special  agent,  one  of  my  functions  Is 
to  investigate  the  possibility  of  criminal  viola- 
tions of  the  Internal  Revenue  laws,  and  related 
offenses." 

(2)  The  special  agent  will  then  advise  the 
subject  of  the  investigation  substantially  as 
follows: 

"In  cormocllon  with  my  InvartgaUon  ol  your  t u MWty  (or 
offwr  manor).  I would  to  as*  you  aomo  questions.  How- 
oyor.  IVsl  I advise  you  that  under  Ihe  Flflh  Amendment  to  tho 
ConsttMion  or  tfw  l*sted  States  I cannot  oompet  you  to  an- 
swer any  questions  or  to  submit  any  tntormation  0 eucb  «v 
swers  or  Information  might  tend  to  hcrtmtnate  you  h any 
way.  I also  addse  you  that  anything  wt*h  you  say  and  wry 
documents  which  you  subnet  may  bo  treed  agahet  you  h any 

CrMnel  proceedng  which  may  be  under -a*en  ( addse  you 
bather  that  you  may,  0 you  wish,  seek  the  assistance  of  an 
•Homey  before  fespondng.” 

(3)  If  Ihe  subject  requests  clarification,  either 
as  to  Ns/her  rights  or  the  purpose  of  the  Investi- 
gation, the  special  agent  will  give  such  explana- 
tion as  Is  necessary  to  clarify  the  matter  for  the 
subject. 

342.12  MT  9781-1 
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(4)  If  at  any  stage  of  an  interview  the  subject 
Indicates  that  he/she  wishes  to  exercise  his/ 
her  rights  to  withhold  his/her  testimony  or  rec- 
ords, or  to  first  consult  with  an  attorney,  the 
special  agent  will  terminate  the  Interview. 

(5)  In  each  Investigation,  the  special  agent 
will  make  a contemporaneous  memorandum 
stating  when  and  where  the  subject  was  ad- 
vised of  his/her  constitutional  rights;  what  addi- 
tional explanation,  If  any,  was  made;  how  Ihe 
subject  responded;  and  who  was  present  at  the 
time. 

(8)  In  dealing  with  a corporate  officer  or  em- 
ployee who  appears  to  be  Implicated  In  an  al- 
leged wrongdoing  Involving  a corporation  under 
Investigation,  the  special  agent  will  advise  the 
person  of  his/her  Identity  and  duties  at  the  out- 
set of  the  special  agent's  first  official  meeting, 
as  required  by  (a)  above.  The  special  agent  will 
also  advise  the  person  that  under  the  Fifth 
Amendment  to  the  United  States  Constitution, 
he/she  cannot  be  compelled  to  answer  any 
questions  or  to  submit  any  personal  Information 
which  might  tend  to  Incriminate  him/her  In  any 
way.  The  person  also  will  be  advised  that  any- 
thing he/she  says  and  any  personal  documents 
which  he/ she  submits  may  be  used  In  any  crimi- 
nal action  which  may  be  undertaken.  The  per- 
son may,  If  he/she  wishes,  seek  the  assistance 
of  counsel  before  responding.  If  the  person  Is 
the  custodian  of  corporate  records  which  are 
needed  for  the  Investigation,  he/she  will  also 
be  advised  that  he/she  Is  required  to  produce 
such  records  since  rights  under  the  Flflh 
Amendment  do  not  apply  to  a corporation  and 
Its  records. 

(7)  The  special  agent  will  not  use  trickery, 
misrepresentation  or  deception  In  obtaining 
any  evidence  or  Information,  nor  will  he/she 
use  language  which  might  constitute  a promise 
of  Immunity  of  settlement  of  the  principal's 
case,  or  which  might  constitute  intimidation  or  a 
threat. 

(8)  A special  agent,  to  avert  any  attack  upon 
the  admissibility  of  any  statement  or  documen- 
tary evidence  furnished  by  a subject  under  In- 
vestigation. will  Inform  the  subject  of  his/her 
constitutional  rights  at  the  beginning  of  a formal 
question  and  answer  Interview,  even  If  the  sub- 
ject was  previously  advised. 

(9)  Failure  to  give  taxpayers  the  constitution- 
al warnings  prescribed  by  Internal  Revenue 
procedures  has  resulted  in  the  exclusion  of  evi- 
dence obtained  from  the  taxpayers.  [U.S.  v. 
Leahey,  U.S.  v.  Heffner] 
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(10)  If  the  subject  of  a grand  jury  Investiga- 
tion is  Interviewed  by  a special  agent  acting  In 
the  capacity  of  an  assistant  to  the  Attorney  for 
the  Government,  advice  regarding  constitution- 
al rights  should  be  governed  by  those  proce- 
dures applicable  to  grand  |ury  investigations 
rather  than  by  the  procedures  applicable  to 
Investigations  of  the  Criminal  Investigation  Divi- 
sion. In  this  regard,  the  facts  that  the  Interview  Is 
conducted  outside  of  the  actual  presence  of  the 
grand  |ury  and  that  there  Is  a related  Investiga- 
tion are  not  relevant.  Clarification  as  to  advice 
appropriate  to  a particular  case  should  be 
sought  as  needed  from  the  Attorney  for  the 
Government. 

(11)  See  also  IRM  9384.2 

342.133  (5-o-tio)  07S1 

Custodial  Interrogations 

(1)  The  Supreme  Court  has  held  that  when 
an  Individual  Is  taken  into  custody  or  otherwise 
deprived  of  his/her  freedom  by  the  authorities, 
he/she  must  be  warned  prior  to  any  questioning 
that  he/she  has  the  right  to  remain  silent,  that 
anything  he/she  says  can  be  used  against  him/ 
her  In  a court  of  law,  that  he/she  has  the  right  to 
the  presence  of  an  attorney,  and  that  If  he/she 
cannot  afford  an  attorney  one  will  be  appointed 
tor  him/her  prior  to  any  questioning  It  he/she  so 
desires.  Opportunity  to  exercise  these  rights 
must  be  afforded  to  him/her  throughout  the 
interrogation.  After  such  warnings  have  been 
given,  and  such  opportunity  afforded  him/her, 
the  Individual  may  knowingly  and  intelligently 
waive  these  rights  and  agree  to  make  a state- 
ment. But  unless  and  until  such  warnings  and 
waiver  are  demonstrated  by  the  prosecution  at 
trial,  no  evidence  obtained  as  a result  of  Interro- 
gation may  be  used  against  the  Individual.  (Mir- 
anda v.  Arizona;  Escobedo  v.  Illinois ] 

(2)  Procedures  to  be  followed  by  special 
agents  In  the  Interview  of  persons  In  custody 
are  as  follows: 

(a)  Prior  to  any  questioning  the  person  In 
custody  must  be  warned  In  clear  and  unequivo- 
cal terms  that  he/she  has  a right  to  remain 
silent,  that  any  statements  he/she  makes  may 
be  used  as  evidence  against  him/her  and  that 
he/she  has  a right  to  the  presence  of  an  attor- 
ney, either  retained  or  appointed. 

(b)  If  the  person  In  custody  indicates  that 
he/she  does  not  wish  to  be  interviewed,  there 
can  be  no  questioning. 

(c)  If  the  person  In  custody  Indicates  dur- 
ing questioning  that  he/she  wishes  to  say  no 
more,  the  Interview  must  cease. 


(d)  If  the  person  In  custody  indicates  that 
he/she  wishes  to  consult  with  an  attorney  be- 
fore speaking,  there  can  be  no  questioning  until 
that  consultation  takes  place. 

(e)  If  Ihe  person  in  custody  indicates  dur- 
ing questioning  that  he/she  wants  an  attorney 
before  speaking  further,  the  Interview  must 
cease  until  an  attorney  Is  present  and  the  per- 
son In  custody  has  had  an  opportunity  to  con- 
sult with  him/her. 

(3)  It  is  mandatory  that  enforcement  person- 
nel comply  with  the  safeguards  enumerated  in 
(2)  above.  However,  these  safeguards  do  not 
apply  to  the  normal  administrative  processing 
of  an  accused  after  he/she  has  been  taken  Into 
custody.  He/she  may  be  photographed  and 
fingerprinted,  and  may  still  be  asked  to  furnish 
Information  necessary  for  the  filling  out  of  ad- 
ministrative forms  and  the  keeping  of  agency 
records.  Further,  these  safeguards  do  not  ap- 
ply: to  an  Interview  of  one  person  which  devel- 
ops evidence  solely  against  another,  with  Inter- 
views to  secure  Information  for  the  timely  pro- 
tection of  life,  property  or  the  national  security; 
or  with  spontaneous  or  volunteered  statements 
of  any  kind. 

(4)  To  secure  the  admissibility  of  statements 
made  during  In-custody  Interrogations,  certain 
procedural  safeguards  are  required.  Exhibit 
300-5  Is  a copy  of  Form  5228,  Waiver  of  Right 
to  Remain  Silent  and  of  Right  to  Advice  of 
Counsel.  The  statement  of  rights  contained 
therein  sets  forth  the  warning  which  must  be 
given  to  a person  In  custody  prior  to  an  interro- 
gation. This  statement  also  appears  In  Docu- 
ment 5661  in  card  form.  If  practicable,  the  waiv- 
er form  should  be  signed  by  Ihe  person  to  be 
Interrogated  before  the  Interrogation  Is  Initiat- 
ed. The  original  Form  5228  Is  to  be  attached  to 
and  made  a part  of  the  case  report  furnished  to 
the  United  States  Attorney,  the  first  copy  given 
to  the  person  signing  the  form,  the  second  copy 
retained  by  the  Chief,  Criminal  Investigation  Di- 
vision, and  the  third  copy  retained  by  the  agent 
who  conducted  the  Interrogation.  When  it  is 
impossible  or  impracticable  to  obtain  a signed 
waiver,  an  oral  waiver  may  be  accepted.  In  such 
cases,  the  warning  given  and  the  defendant's 
waiver  should  be  witnessed  by  another  agent  or 
other  credible  person,  or  sound  or  otherwise 
recorded.  If  a written  statement  Is  obtained 
from  the  person  Interrogated  after  he/she  has 
waived  his/her  right  to  remain  silent,  either  by 
execution  of  the  waiver  agreement,  or  other- 
wise, It  should  contain  an  Introductory  para- 


MT  9781-10 


page  9781-92 

(9-6-80) 


graph  which  indicates  that  the  person  was  ad- 
vised of  his/her  right  to  remain  silent  and  of  the 
right  to  counsel  and  that  he/she  waived  the 
rights  and  voluntarily  made  the  statement. 

(5)  Spontaneous  or  volunteered  statements 
o(  any  kind  are  not  barred  by  the  Fifth  Amend- 
ment and  are  not  affected  by  the  Miranda  and 
Escobedo  decisions. 

(6)  In  the  Mathis  case,  the  Supreme  Court 
held  that  statements  given  by  a person,  who  Is 
in  custody  or  otherwise  deprived  of  his/her 
freedom,  to  a revenue  agent  conducting  a tax 
examination,  are  Inadmissible  unless  the  per- 
son has  been  advised  of  his/her  constitutional 
rights.  This  applies  though  there  Is  no  relation- 
ship between  the  tax  examination  and  the  rea- 
son for  custody.  (Mathis  v.  U.S.] 

(7)  See  also  IRM  9447.3  through  9447.5 

342.14  (9-sso)  070i 

Voluntary  Disclosure 

(1)  Prior  to  January  10, 1952,  under  the  so- 
called  "voluntary  disclosure  policy”  then  In  ef- 
fect, the  Treasury  Department  refrained  from 
recommending  prosecution  of  persons  who 
made  voluntary  disclosures  of  their  tax  violation 
before  the  beginning  of  Investigation.  Although 
this  "policy”  has  been  abandoned  and  a prom- 
ise of  immunity  is  not  enforceable,  (White  v. 
U.S.]  some  courts  have  held  that  taxpayers' 
rights  under  the  Fifth  Amendment  may  be  vio- 
lated where  testimony  has  been  given  or  rec- 
ords furnished  in  reliance  upon  express  or  Im- 
plied promises  fhat  prosecution  will  not  be  un- 
dertaken. ( Daniel  Smith  v.  U.S.]  In  the  Daniel 
Smith  case,  the  defendant  had  objected  to  ad- 
mission into  evidence  of  a net  worth  statement, 
on  the  ground  that  It  had  been  given  by  his 
accountant  to  the  Government  agent  upon  the 
promise  that  the  case  would  be  closed  If  the 
statement  and  a check  for  the  tax  deficiency 
would  be  submitted.  It  was  held  that  the  court 
properly  instructed  the  |ury  to  reject  the  state- 
ment and  all  evidence  obtained  through  It.  If  It 
found  that  trickery,  fraud,  or  deceit  were  prac- 
ticed upon  the  taxpayer  or  his  accountant. 

(2)  Present  Service  Policy  is  found  In  Policy 
Statement  P-9-2.  It  provides  that  although  the 
Service  Policy  does  not  necessarily  preclude 
prosecution,  IRS  will  carefully  consider  and 
weigh  the  voluntary  disclosure,  along  with  all 
other  facts  and  circumstances,  in  deciding 
whether  or  not  to  recommend  prosecution. 
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342.15  tt-tsso)  >7»i 

Waiver  of  Constitutional  Rights 

(1)  The  privilege  against  self-Incrlmlnatlon 
must  be  specifically  claimed,  or  it  will  be  consid- 
ered to  have  been  waived.  (Usansky  v.  l/.S.J  In 
Nicola  v.  U.S.  the  taxpayer  permitted  a revenue 
agent  to  examine  his  books  and  records.  The 
taxpayer  was  Indicted  for  Income  tax  evasion 
and  invoked  his  constitutional  rights  under  the 
Fifth  Amendment  for  the  first  time  at  the  trial,  by 
objecting  to  the  revenue  agent's  testimony  con- 
cerning his  findings.  The  court  said,  on  the 
question  of  waiver: 

"But  h«  elk)  not  relusa  lo  supply  It*  Information  required. 
Old  he  waive  his  privilege?  The  constitutional  guarantee  Is  for 
the  benefit  of  the  witness  and  unless  Invoked  Is  deemed  to 
be  waived.  Vajlauer  v.  CommlssJoner  of  Immigration  (supra). 
Was  It  necessary  for  the  defendant  to  Invoke  H ki  the  first 
place  before  the  revenue  agent  or  could  he  wait  until  Ms  trial 
on  Indictment  for  attempting  to  evade  a pari  of  hb  income 
tax?  (Cases  cried)  It  was  necessary  for  Mm  to  claim  Im- 
munity before  the  Government  agent  and  refuse  to  produce 
Ns  books.  After  the  Government  had  gotten  possession  of 
the  inform* bon  with  Ms  consent,  It  was  too  late  for  him  then 
to  claim  constitutional  immunity." 

(2)  A taxpayer  who  makes  verbal  statements 
or  gives  testimony  to  agents  during  an  Investi- 
gation, or  at  a Tax  Court  (rial,  may  still  rely  upon 
his/her  constitutional  privilege  and  refuse  to 
testify  at  trial  of  his/her  Indictment  for  tax  eva- 
sion. JUS.  v.  Vadner]  However,  any  statements 
Inconsistent  with  his/her  Innocence  may  be 
used  against  him/her  as  admissions.  (4  Wig- 
more,  Evidence,  (3d  Ed.),  Sec.  1048] 

(3)  If  a witness  has  testified  at  a trial  and 
voluntarily  revealed  Incriminating  facts,  he/she 
cannot  In  the  same  proceeding  avoid  disclo- 
sure of  the  details.  (Rogers  v.  U.S.;  Ballantyne 
v.  U.S.)  However,  waiver  of  constitutional  rights 
will  not  lightly  be  interred,  and  no  specific  lan- 
guage Is  required  in  asserting  them.  [George 
Smith  v.  US. ; Qulnrt  v.  U.S. ; Emspak  v.  U.S.]  In 
the  language  of  the  Quinn  case: 

"ft  b agreed  by  all  that  a claim  of  privilege  doe*  not  require 
any  special  combination  of  word*.  Plainly  a witness  need  not 
have  the  skill  of  e lawyer  1o  Invoke  the  protection  of  the  Self 
Incrimination  Clause.  •••As  everyone  egress,  no  ritualistic 
formula  b necessary  In  order  to  Invoke  the  Privilege." 

(4)  Courts  hava  held  In  Income  tax  evasion 
cases  that  there  has  been  no  waiver  of  constitu- 
tional rights  where  taxpayers  have  given  verbal 
Information  or  exhibited  books  and  records, 
during  so-called  "routine  audits,"  as  a result  ol 
deception  practiced  by  Government  agents. 
JUS.  v,  Upshitz;  U.S.  v.  Guerrina]  Neither  may 
the  Government  use  Information  illegally  ob- 
tained as  a wedge  tor  prying  Incriminating  evi- 
dence from  the  taxpayer,  or,  as  a "lever  to 
spring  consent."  (US.  v.  Watson  A.  Young] 
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Right  to  Counsel 

(1)  A defendant’s  right  to  counsel  in  a crimi- 
nal prosecution  Is  guaranteed  by  the  Sixth 
Amendment  to  the  United  States  Constitution. 

(2)  The  Administrative  Procedure  Act  (Sec- 
tion 6)  provides: 

"Any  person  compelled  to  appear  In  person  before  any 
agency  or  representative  thereof  shall  be  accorded  the  right 
to  be  accompanied,  represented,  and  advised  by  counsel  or. 

If  permitted  by  the  agency,  by  other  qualified  representative. 
Every  party  shall  be  accorded  the  right  to  appear  In  person 
or  by  or  with  counsel  or  other  duly  qualified  representative  In 
any  agency  proceeding." 

(3)  Courts  have  Indicated  that  under  the 
above  section  persons  summoned  to  appear 
before  special  agents  of  the  Criminal  Investiga- 
tion Division  may  be  represented  by  counsel. 
[Backer  v.  Commissioner]  However,  the  courts 
are  in  conflict  about  limitations  on  the  right  to 
counsel.  Text  343.3  concerns  the  right  ol  a third 
party  to  counsel,  and  furnishes  guidelines  to 
follow  When  this  right  Is  Invoked. 

342.17  (11-7-807  8781 

Powers  of  Attorney 

(1)  The  requirements  for  the  filing  of  a power 
of  attorney  or  tax  information  authorization  by 
taxpayer  representatives  are  outlined  in  IRM 
4055  and  In  Subpart  E,  Conference  and  Prac- 
tice Requirements  (26  CFR,  Part  601). 

(2)  Upon  receipt,  the  original  ol  any  power  of 
attorney  and/or  tax  authorization  will  be  associ- 
ated with  the  case  file.  A copy  will  be  forwarded 
to  the  applicable  service  center,  Taxpayer  Re- 
lations Branch,  Attention:  Power  of  Attorney 
Unit.  This  requirement  applies  to  all  such  docu- 
ments including  those  received  prior  to  these 
Instructions.  It  also  applies  to  all  subsequently 
filed  Instruments,  Including  revocations,  substi- 
tutions, etc.  This  procedure  will  be  followed 
unless  they  are  clearly  intended  tor  one-time 
use,  such  as  those  submitted  with  Freedom  of 
Information  requests  or  Congressional  inquir- 
ies. In  these  instances,  no  copy  should  be  for- 
warded to  the  service  center  and  the  original 
should  be  associated  with  the  correspondence. 

(3)  Regulations  require  submission  of  suffi- 
cient copies  of  authorizations  from  representa- 
tives for  each  tax  matter  involved.  Each  return 
for  a taxable  period  represents  a separate  tax 
matter.  An  attorney  or  certified  public  account- 
ant, however,  Is  required  to  file  only  one  decla- 
ration (or  a particular  party  represented,  regard- 
less ot  the  number  of  tax  matters  involved  (P.L. 
89-332  and  26  C.F.R.  601.502(b).  Therefore,  it 
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may  be  necessary  lo  make  copies  ol 
authorizations. 

(4)  See  also  IRM  9359.2 

342.18  (1-1B-60)  8781 

Representation  by  Enrolled 
Persons,  Attorneys  and  Certlfled 
Public  Accountants  and  Others 

(1)  Service  employees  will  recognize  per- 
sons who  are  not  attorneys  nor  certified  public 
accountants  as  representatives  ot  taxpayers 
only  upon  presentation  of  a permanent  or  tem- 
porary enrollment  card  authorizing  practice  as 
an  agent,  issued  under  the  provisions  ot  Trea- 
sury Department  Circular  230,  provided  such 
enrolled  person  is  not  currently  under  suspen- 
sion or  disbarment  (rom  practice  before  the 
IRS.  Upon  a satisfactory  showing  ot  proof, 
Service  employees  will  also  recognize  the 
following: 

(a)  an  individual  appearing  on  his/her  own 
behalf; 

(b)  an  Individual  representing  another  Indi- 
vidual who  is  his/her  regular  lull-time  employer; 

(c)  an  Individual  representing  a partner- 
ship ot  which  he/she  is  a member  or  a regular 
lull-time  employee; 

(d)  an  Individual  representing  without  com- 
pensation a member  ot  his/her  immediate 

family; 

(e)  an  Individual  representing  a coqxrra- 
Uon  (including  parents,  subsidiary  or  affiliated 
corporations)  of  which  he/she  is  a bona  tide 
officer  or  regular  full-time  employee; 

(0  an  Individual  representing  a trust,  re- 
ceivership, guardianship  or  estate  of  which  he/ 
she  is  its  trustee,  receiver,  guardian,  administra- 
tor, executor  or  regular  full-time  employee; 

(g)  an  individual  representing  any  govern- 
mental unit,  agency  or  authority  of  which  he/ 
she  Is  an  officer  or  regular  employee  acting  in 
the  course  of  his/her  official  duties;  and 

(h)  Individuals  participating  in  rule  making 
as  provided  by  Section  4 ot  the  Administrative 
Procedure  Act  (5  U.S.C.  1003). 

(2)  Service  employees  will  recognize  attor- 
neys and  certified  public  accountants  as  repre- 
sentstives  of  taxpayers  if  they  tile  a written  dec- 
laration containing  the  following  Information, 
provided  that  the  declarant  Is  not  currently  un- 
der suspension  or  disbarment  from  practice  be- 
fore the  IRS. 
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(a)  A statement  that  the  declarant  Is  cur- 
rently qualified  as  a member  In  good  standing  ot 
the  bar  of  the  highest  court,  or  Is  a certified 
public  accountant  qualified  to  practice  in  any 
State,  Possession,  Commonwealth,  Territory  or 
the  District  ol  Columbia,  specifying  the  bar  or 
bars  in  which  he  has  membership  or  the  Gov- 
ernmental entity  or  entities  In  which  he  Is  so 
certified; 

(b)  The  declarant's  full  name,  address, 
and  telephone  number. 

(c)  A statement  that  the  declarant  Is  autho- 
rized to  represent  the  particular  party  on  whose 
behalf  he/she  purports  to  represent,  and  the 
name  and  address  of  that  party. 

(3)  Declarations  received  from  attorneys  or 
certified  public  accountants  will  be  associated 
and  filed  with  the  tax  returns  or  other  matters 
involved  In  the  same  manner  as  powers  of  attor- 
ney are  filed.  A declaration  once  filed  with  the 
appropriate  tax  return(s)  or  other  matter(s)  will 
be  presumed  to  remain  valid  unless  the  Service 
has  evidence  t<J  the  contrary.  Thus,  a declara- 
tion will  ordinarily  be  requested  regarding  a par- 
ticular matter  only  upon  the  first  appearance 
before  the  Service  of  an  attorney  or  certified 
public  accountant. 

(4)  An  alphabetical  computer  printout  listing 
by  districts  of  agents  enrolled  to  practice  before 
the  Service  Is  maintained  In  the  district  Exami- 
nation offices  and  Is  available  to  special  agents 
to  verify  that  a person  claiming  to  be  an  enrolled 
agent  Is  currently  enrolled  to  practice  before  the 
Service. 

(5)  See  also  IRM  9359.1. 

342.19  (r-i»soi  »7ii 

Dealing  with  Representatives 

(t)  When  a taxpayer,  or  his/her  representa- 
tive who  has  a power  of  attorney  or  tax  Informa- 
tion authorization  on  file  with  the  Service,  and 
who  is  not  disqualified  from  practicing  before 
the  IRS,  requests,  orally  or  in  writing,  that  con- 
tacts with  the  taxpayer  by  Service  personnel  be 
made  through  the  representative,  such  request 
will  be  complied  with,  except  as  provided  in  (2) 
below. 

(2)  When  repeated  attempts  to  comply  with  a 
request  that  all  contacts  be  made  through  a 
taxpayer’s  representative  result  In  unreason- 
able delays  or  hindrances  to  the  Investigation, 
the  special  agent  who  Is  assigned  to  the  matter 
will  discuss  the  situation  with  the  Chief,  Criminal 
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Investigation  Division,  and  request  permission 
to  contact  the  taxpayer  direct.  The  Chief  will 
carefully  consider  the  tacts  and  circumstances 
concerning  the  matter  and  make  a determina- 
tion as  to  whether  or  not  the  request  by  the 
taxpayer,  or  his/her  representative,  should 
continue  to  be  honored  by  the  Service.  Where 
the  Chief  grants  permission  to  deviate  from  the 
request  of  the  taxpayer  or  his/her  representa- 
tive, the  case  file  should  contain  sufficient  facts 
to  show  how  the  Investigation  or  examination 
was  being  delayed  or  hindered  by  complying 
with  the  request  of  the  taxpayer  or  his/her  rep- 
resentative. Except  as  provided  In  (3)  below, 
the  Chief  will  provide  the  taxpayer  and  the  rep- 
resentative with  a written  notice  of  the  permis- 
sion to  bypass,  In  advance  ol  direct  contact  with 
the  taxpayer,  briefly  stating  the  reasons  for 
granting  such  permission. 

(3)  The  sole  exception  to  the  requirement  for 
advance  notification  Is  the  situation  of  extrema 
exigency  In  which  Immediate,  direct  contact 
with  the  taxpayer  must  be  made,  and  the  lime 
required  to  Issue  advance  notice  of  bypass 
would  result  In  severe  prejudice  to  the  taxpayer 
or  the  investigation.  Under  those  circum- 
stances, the  Chief  will  consult  with  District 
Counsel  before  granting  authority  to  bypass  the 
representative  without  advance  notification. 
The  case  file  should  contain  sufficient  facts  to 
support  the  decision. 

(4)  Authorization  to  bypass  a representative 
and  to  contact  the  taxpayer  direct,  with  or  with- 
out advance  notice,  does  not  relieve  the  Serv- 
ice of  responsibility  for  continuing  to  notify  and 
advise  the  representative  of  future  appoint- 
ments with  the  taxpayer,  nor  recognizing  the 
representative  if  the  representative  makes  an 
appearance. 

(5)  See  also  IRM  9359.2. 

342.2  (s-is-su  076i 

Partnership  and  Other 
Unincorporated  Association 
Books  and  Records 

(1)  The  original  rule  regarding  compulsory 
production  of  partnership  records  was  set  forth 
in  the  Boyd  case,  [Boyd  v.  U.S.]  which  held  that 
an  Invoice  for  merchandise  Imported  by  a part- 
nership was  the  private  paper  of  a defendant 
partner,  and  that  its  production  could  not  be 
compelled  without  violating  the  Fifth 
Amendment. 
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(2)  The  Supreme  Court  has  ruled  that  an 
Individual  cannot  rely  upon  the  privilege  to 
avoid  producing  the  records  of  a collective  enti- 
ty which  are  in  his/her  possession,  even  II  these 
records  might  incriminate  him/her  personally 
(Bel/is  v.  U.S.).  A former  partner  in  a small, 
three-partner  law  firm  could  not  invoke  Fifth 
Amendment  rights  to  Justify  his  refusal  to  pro- 
duce the  partnership's  subpoenaed  financial 
records.  The  firm  was  an  Independent  entity 
and  not  the  personal  legal  practice  ol  the  Indi- 
vidual partners,  and  he  held  the  records  In  a 
representative  capacity.  The  partnership  exist- 
ed for  nearly  15  years,  maintained  a bank  ac- 
count In  its  name,  and  held  Itself  out  as  a distinct 
entity. 

(3)  Similarly,  following  the  principal  that  an 
unincorporated  labor  union  with  many  mem- 
bers was  a large,  Impersonal  partnership  with 
the  characteristics  of  a corporation,  the  Su- 
preme Court  held  that  an  officer  could  be  com- 
pelled to  produce  union  records  in  his  posses- 
sion. [U.S.  v.  While]  The  court  stated  the  rule 
thus: 

"Whether  ore  can  falrty  say  under  all  the  circumstances 
that  a particular  type  o(  organisation  has  a character  so  Im- 
personal In  the  scope  ol  Its  membership  and  activities  that  It 
cannot  be  said  lo  embody  or  represent  the  purely  private  or 
personal  knerests  ol  Its  constituents,  but  rather  to  embody 
their  common  or  group  Interests  only.  II  so,  the  privilege  can- 
not be  Invoked  on  behail  ol  the  organiiation  or  lls  represent- 
atives In  their  offtdat  capadty." 

(4)  On  the  other  hand,  the  Supreme  Court 
Indicated  in  Beilis  v.  U.S.  that  cases  dealing  with 
small,  family  type  partnerships  might  be  treated 
differently.  (In  Re  Subpoena  Duces  Tecum; 
U.S.  v.  Slutiky) 

(5)  Partnership  books  and  records  voluntari- 
ly submitted  by  one  partner  may  be  used  In 
evidence  against  the  other  partners  without  vio- 
lating their  constitutional  rights. 

(6)  A trustee  can  be  directed  to  comply  with  a 
summons  which  calls  for  the  production  ol  cer- 
tain books  and  records  of  the  trust.  The  trust  Is  a 
separate  entity  and  a taxpayer,  the  trustee, 
could  not  claim  the  Fifth  Amendment  privilege 
since  he/ she  held  the  books  In  a representative 
rather  than  a personal  capacity.  (Mullins  v. 
Anglulo ) 

342.3  (i-isso)  »76i 

Corporations 

342.31  (t-i»-do)  »rei 

Corporation  Books  and  Records 
(1)  The  privilege  against  self-incrimination 
under  the  Fifth  Amendment  does  not  apply  to 
corporations.  [Wilson  v.  U.S.;  Hale  v.  Henkel ] 
The  theory  for  this  Is  that  the  State,  having 
created  the  corporation,  has  reserved  the  pow- 
er to  Inquire  into  Its  activities,  and  that  an  Inani- 


mate corporate  body  should  not  be  afforded  the 
same  protection  as  a natural  person  in  avoiding 
incrimination.  A corporate  officer  may  not  re- 
fuse to  produce  corporate  records  held  by  him/ 
her  In  an  official  capacity,  even  though  their 
production  may  incriminate  him/her  or  the  cor- 
poration. Courts  have  applied  the  theory  that  a 
corporation  Is  a separate  person  and  have 
maintained  that  an  Individual  may  not  withhold 
the  corporate  records  nor  ob|ec!  to  their  use 
against  him/her  under  the  self-incrimination 
doctrine,  even  it  he/she  Is  the  only  stockholder 
or  the  sole  director  of  all  the  corporate  activi- 
ties. [Walter  B.  Grant  v.  U.S.;  Fuller  v.  U.S.) 
Neither  may  a corporate  officer  refuse  to  identi- 
fy the  corporate  records  under  oath  on  the 
ground  of  possible  self-Incriminatlon.  [Carofene 
Products  Co.  v.  U.S.;  U.S.  v.  Austin-Bagley  Cor- 
poration; U.S.  v.  Lawn,  supra ] A Subchapter  S 
corporation,  [U.S.  v.  Richardson]  as  well  as  a 
professional  association,  [U.S.  v.  Theodore  Ac- 
counting Service,  P.A. ] can  be  required  to  pro- 
duce their  books  and  records. 

(2)  A corporation  Is  protected  against  illegal 
searches  and  seizures  under  the  Fourth 
Amendment.  For  example,  in  Silverthorne  Lum- 
ber Co.  v.  U.S.,  although  the  corporate  officers 
were  in  custody,  a United  States  Marshal  visited 
the  corporation's  office  without  a search  war- 
rant and  made  a clean  sweep  ot  all  books, 
papers,  and  documents.  The  court  held  that  this 
was  an  Illegal  search  and  seizure,  prohibited  by 
the  Fourth  Amendment. 

342.32  (i-ia-aoj  6761 

Rights  of  Corporation  Officers 

The  mere  fact  that  a corporate  officer  may 
not  refuse  to  produce  corporate  records  does 
not  take  away  the  constitutional  protection 
which  is  the  right  way  of  any  Individual.  Ho/she 
may  still  refuse  to  give  testimony  or  exhibit  per- 
sonal records  which  may  tend  to  Incriminate 
him/her  as  an  Individual,  [U.S.  v.  Lawn;  Fuller  v. 
U.S.|  or  to  testify  regarding  the  whereabouts  of 
corporate  records  not  in  his/her  possession. 
[ Curcio  v.  U.S.;  U.S.  v.  Pollock]  The  Lawn  case, 
Involved  the  obligations  and  rights  of  corporate 
officers  as  welt.  On  thlspolnt  the  court  made  the 
following  comment 

’The  Government.  beyond  requiring  the  production  ond 
Identification  ol  the  corporate  record!,  doei  not  heve  en  iri- 
brtdlod  right  to  Interrogate  the  corporate  officer,  vrilhout  hie 
constitutional  privilege  being  avalabfe  to  him.” 

342.4  (t-ia-eo)  «7«t 

District  Criminal  Investigation 
Conference 

(1)  A district  Criminal  Investigation  confer- 
ence will  not  be  conducted  as  a matter  of 
course.  However,  a taxpayer  who  may  be  the 
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subject  of  a criminal  prosecution  recommenda- 
tion will  be  afforded  a district  Criminal  Investiga- 
tion conference  when  he/she  requests  one  or 
where  the  Chief.  Criminal  Investigation  Divi- 
sion. determines  that  such  a conference  will  be 
in  the  best  interest  of  the  Government  (See 
policy  statement  P-9-32.) 

(2)  No  district  Criminal  Investigation  confer- 
ence will  bo  held  if  the  taxpayer  Is  the  sub|ect  of 
a grand  jury  investigation  in  which  special 
agents  of  the  Criminal  Investigation  Division  are 
assisting  the  Attorney  for  the  Government. 

(3)  The  Chief,  Criminal  Investigation  Divi- 
sion, or  his/her  designee  will  offer  the  confer- 
ence at  the  headquarters  office  of  the  District 
Director  or  at  some  other  location  convenient 
for  both  the  principal,  or  his/her  representative, 
and  the  Government. 

(4)  The  conference  will  be  held  by  the  Chief, 
Criminal  Investigation  Division,  or  his/her  de- 
signee. The  Chief  may  make  standing  designa- 
tions or  make  designations  on  a case-by-case 
basis.  Where  feasible,  the  Chief's  designee 
should  be  the  Assistant  Chief  or  Staff  Assistant, 
In  districts  which  have  such  positions.  However, 
the  designee  may  be  a group  manager  or  an 
experienced  special  agent. 

(5)  Under  no  circumstances  shall  the  desig- 
nee be  the  special  agent  who  Investigated  the 
case,  although  he/she  and  any  cooperating 
IRS  employee  may  attend  the  conference  un- 
less their  presence  is  not  deemed  advisable  by 
the  Chief,  Criminal  Investigation  Division,  or  the 
designee. 

(6)  The  Chief,  Criminal  Investigation  Divi- 
sion, shall  not  hold  the  conference  if  he/she 
has  participated  In  the  investigation  to  such  an 
extent  that  he/she  might  appear  to  be  a preju- 
diced party.  Should  this  occur  and  there  is  no 
designee  available  (see  (4)  above)  the  Chief  will 
inform  the  ARC  (Criminal  Investigation)  of  the 
circumstances  and  request  the  ARC  to  desig- 
nate someone  to  hold  the  conference. 

(7)  A summary  will  be  prepared  of  the  confer- 
ence proceeding  pursuant  to  the  procedure 
outlined  in  IRM  9353  for  preparation  of  a memo- 
randum of  Information.  The  conference  may  be 
recorded  verbatim  by  an  IRS  stenographer  or 
other  individuals  designated  In  IRM  9353:(3)  If 
deemed  advisable  because  of  the  Importance 
of  the  case  or  for  other  serious  reasons,  such  as 
prior  refusal  of  the  principal  to  provide  the  in- 
vestigating officer  with  Information  relating  to 
the  case. 
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(8)  At  this  conference,  which  should  usually 
be  held  before  the  special  agent's  report  Is 
typed  In  final  form,  the  IRS  representative  will 
inform  the  taxpayer  by  a general  oral  statement 
of  the  alleged  fraudulent  features  of  the  case,  to 
the  extent  consistent  with  protecting  the  Gov- 
ernment’s interests,  and,  at  the  same  time, 
making  available  to  the  taxpayer  sufficient  facts 
and  figures  to  acquaint  him/her  with  the  basis, 
nature,  and  other  essential  elements  of  the  pro- 
posed criminal  charges  against  him/her  (See 
Policy  Statement  P-9-32.)  However,  extreme 
care  must  be  exercised  to  ensure  that  no  Infor- 
mation is  disclosed  to  the  principal  which  might 
reveal  or  indicate  the  Identity  of  confidential 
Informants,  endanger  prospective  witnesses, 
or  be  detrimental  to  subsequent  prosecution  of 
the  case. 

(9)  When  a taxpayer's  representative,  who 
has  furnished  a power  of  attorney  or  tax  infor- 
mation authorization,  attends  a district  Criminal 
Investigation  conference  without  the  taxpayer, 
he/she  Is  entitled  to  receive,  to  the  extent  au- 
thorized by  the  taxpayer,  the  same  information 
that  would  be  furnished  If  the  taxpayer  were 
present. 

(10)  See  Policy  Statement  P-9-32  regarding 
persons  who  may  accompany  the  taxpayer  to  a 
district  Criminal  Investigation  conference. 

34  3 (1-18-60)  97f1 

Third  Party  Witnesses 

343.1  (1-18-80)  9781 

Compelled  Testimony  or 
Production  o(  Records  of  Third 
Party  Witness 

IRC  7602  furnishes  the  authority  to  compel 
testimony  of  third  persons  and  their  production 
of  books  and  records,  by  issuance  of  summons- 
es. Restrictions  upon  that  authority  as  they  ap- 
ply to  third  parties  will  be  discussed  In  the  re- 
mainder of  this  text  and  in  344. 

343.2  (1-18-80)  9781 

Rights  of  Third  Party  Witness 
Against  Self-Incrimlnatlon 

(1)  A third  party  witness  may  not  refuse  to 
testify  but  may  decline  to  give  answers  that  may 
Incriminate  him/her  (Hoffman  v.  U.S.;  U.S.  v. 
Benjamin;  O'Connell  v.  U.S.J  under  Federal  or 
state  law.  (Murphy  v.  N.  Y.  Waterfront  Commis- 
sion; Malloy  v.  Hogan) 


(2)  The  privilege  applies  not  only  to  answers 
or  documents  which  would  support  a convic- 
tion. It  extends  even  to  those  which  provide  a 
link  In  the  chain  of  evidence  which  could  be 
incriminatory,  and  is  available  if  there  Is  a rea- 
sonable possibility  that  an  answer  might  tend  to 
incriminate.  [Blau  v.  U.S.;  Hoffman  v.  U.S.)  As 
stated  by  the  Supreme  Court  in  Hoflman  v.  U.S. 
"To  sustain  the  privilege.  It  need  only  be  evident 
from  the  Implications  of  the  question,  in  the 
setting  in  which  It  is  asked,  that  a responsive 
answer  to  the  question  or  an  explanation  of  why 
it  cannot  be  answered  might  be  dangerous  be- 
cause injurious  disclosure  could  result.”  How- 
ever, a witness  Is  not  justified  in  refusing  to 
answer  questions  on  the  ground  of  possible 
self-incrimination  where  the  statute  of  limita- 
tions has  barred  the  possibility  of  prosecution. 
(U.S.  v.  Goodman) 

(3)  It  is  improper  for  the  prosecution  to  ask  a 
witness  In  a criminal  trial  any  question  calculat- 
ed to  bring  out  the  answer  that  the  witness  had 
refused  to  incriminate  himself/herself  in  a prior 
trial  or  proceeding.  [U.S.  v.  Merle  Long;  U.S.  v. 
Harold  Gross;  Grunewald  v.  U.S.) 

(4)  When  a witness  appears  to  be  implicated 
in  a criminal  violation,  he/she  should  be  timely 
advised  of  his/her  constitutional  rights. 


343.3  (5-27-80)  9781 

Right  to  Counsel  of  Third  Party 
Witnesses 

(1)  The  Administrative  Procedure  Act,  5 
U.S.C.  555(b)  provides,  In  part,  "A  person  com- 
pelled to  appear  In  person  before  an  agency  or 
representative  thereof  Is  entitled  to  be  accom- 
panied, represented  and  advised  by  counsel  or, 
if  permitted  by  the  agency,  by  other  qualified 
representative  . . ."  Further,  Policy  statement 
P-9-31  provides  "A  witness  in  a Criminal  Inves- 
tigation function  Investigation  has  the  right  to 
have  counsel  present  when  questioned,  to  rep- 
resent and  advise  him/her." 

(2)  A witness  who  appears  in  response  to  a 
summons  must  be  afforded  the  opportunity  to 
be  represented  by  an  attorney.  The  right  to  an 
attorney  of  one’s  own  choice  is  generally  an 
absolute  right  which  may  only  be  modified  in  the 
event  of  obstruction  of  the  orderly  inquiry  proc- 
ess by  improper  conduct  or  tactics  by  the 
attorney. 


343.4  (i-is-eo) 

Right  of  Third  Party  Witness  to 
Refuse  Unreasonable  Request 

(1)  Although  the  restrictions  placed  upon  ex- 
amination by  IRC  7605(b)  apply  only  to  the 
taxpayer  under  examination,  as  explained  In 
367.33,  the  courts  will  also  prevent  arbitrary, 
unreasonable,  irrelevant,  and  oppressive  de- 
mands upon  third  parties  for  production  of  their 
records.  (First  National  Bank  of  Mobile  v.  U.S.; 
Hubner  v.  Tucker) 

(2)  In  the  First  National  Bank  of  Mobile  case, 
an  Internal  Revenue  agent  attempted  to  have 
the  bank  produce  any  and  all  books,  papers, 
and  records  In  connection  with  a tax  investiga- 
tion, irrespective  of  whether  such  records  also 
pertain  to  similar  transactions  with  other  per- 
sons or  firms  during  the  said  years  1940  to  1945, 
inclusive  (italics  by  court).  The  Court  of  Appeals 
denied  the  request,  stating; 

"A  third  party  ihould  not  bo  eallod  upon  to  ptodoco  roc- 
Ofds  and  giv#  evident*  under  the  statute  unless  such  rec- 
ords and  evidence  are  relevant  to,  or  bear  upon,  the  matter 
being  investigated.” 

(3)  Hubner  v.  Tucker  concerned  a summons 
issued  by  a special  agent  to  a third  party  in 
general  terms,  to  produce  all  books  and  records 
relating  to  transactions  with  the  taxpayer,  in- 
cluding miscellaneous  records.  There  was  no 
specification  of  the  particular  documents, 
which  precluded  a showing,  according  to  the 
court,  that  any  one  of  them  was  relevant  to  the 
investigation.  The  court  said: 

. . so  far  as  a msmbsr  of  (ha  general  public  Is  con- 
corned,  not  a taxpayer,  the  privilege  against  an  lav#  a son- 
able  search  and  seizure  should  be  given  great  eflect.  * • * 
We  do  not  believe  that.  sJmpty  because  some  taxpayer  may 
have  had  a grocery  account  entered  upon  the  books  of  the 
grocer,  the  Intention  of  Congress  was  to  allow  the  internal 
Revenue  Service  to  investigate  all  the  records  ol  the  grocer 
on  the  theory  that  some  of  them  might  be  relevant  to  the 
Inquiry  ol  the  tax  status  of  another  person." 

343.5  (1-18-80)  9781 

Witnesses  And  Records  From 
Foreign  Countries 

(1)  Non-resident  aliens  physically  present  in 
foreign  country  cannot  be  compelled  to  appear 
as  witnesses  in  a United  States  Court.  Since  the 
Constitution  requires  confrontation  of  adverse 
witnesses  in  criminal  prosecutions,  the  testimo- 
ny of  such  aliens  may  be  used  In  court  only  if 
they  agree  to  appear  at  the  trial.  However,  cer- 
tain testimony  for  the  admissibility  of  docu- 
ments is  allowed  without  a "live"  appearance  in 
the  United  States  under  10  USC  3491.  Also,  28 
USC  1783  provides  a Federal  court  with  sub- 
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poena  powers  lo  compel  the  appearance  be- 
fore it,  or  before  a person  or  body  designated  by 
It,  of  a United  States  citizen  or  resident  physical- 
ly present  in  a foreign  country. 

(2)  The  following  methods  may  be  used  to 
have  foreign  records  authenticated  for  use  In 
any  ensuing  criminal  proceeding  in  the  United 
States  Courts: 

(a)  Stipulation — It  may  be  possible  to  get 
the  defendant  in  any  subsequent  litigation  to 
stipulate  the  authenticity  of  the  records  In 
question. 

(b)  Voluntary  T estimony — It  may  be  possi- 
ble to  have  the  appropriate  witness  or  official 
voluntarily  appear  and  testify  as  to  authenticity 
of  the  records  in  question. 

(c)  18  U.S.C.  5 3491,  ef  seq. — These  provi- 
sions provide  a method  by  which  certain  foreign 
documents  can  be  made  admissible  In  a crimi- 
nal proceeding  In  the  United  States.  Under  the 
procedures  contemplated  by  these  provisions 
the  party  wishing  to  have  foreign  documents 
authenticated  (r.e.,  either  the  United  States  or 
the  defendant)  may,  after  appropriate  notice  to 
the  opposite  party,  apply  (or  the  Issuance  of  a 
commission  to  an  appropriate  consular  officer. 
18  U.S.C.  5 3492,  The  consular  official,  acting 
pursuant  to  the  commission,  can  then  take  the 
testimony  of  the  authenticating  witness  In  ac- 
cordance with  the  provisions  of  18  U.S.C.  5 
3493.  If  the  consular  officer  taking  the  testimo- 
ny is  satisfied,  upon  all  the  testimony  taken,  that 
the  foreign  document  in  question  is  genuine,  he 
shall  certify  such  document  to  be  genuine  un- 
der the  seal  of  his  office  In  accordance  with  18 
U.S.C. } 3494.  After  the  additional  requirements 
of  18  U.S.C.  5 3494  relative  to  the  transmittal  of 
the  document  to  the  court  are  satisfied,  the 
document  shall  be  admissible  in  evidence  in 
any  criminal  action  or  proceeding  In  any  court  of 
the  United  States  If  the  court  shall  find,  from  all 
the  testimony  taken  with  respect  to  such  foreign 
document  pursuant  to  a commission  executed 
under  { 3492  of  this  title  that  such  document  (or 
the  original  thereof  In  case  such  document  Is  a 
copy  satisfies  the  requirements  of  S 1 732  of  Title 
28  relating  to  records  maintained  In  the  regular 
course  of  business).  It  Is  possible  that  the  wit- 
ness or  official  will  refuse  to  voluntarily  testify.  In 
that  event,  and  providing  there  Is  a tax  treaty 
between  the  foreign  government  Involved  and 
the  United  States,  the  foreign  government 
should  be  requested  to  compel  the  witness  or 
official  to  testify.  The  foreign  agent  conducting 
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the  Interview  would  then  be  in  a position  to  ask 
the  necessary  questions  in  the  presence  of  the 
United  States  consul  (U.S.  v.  Hav). 

(d)  Affidavit — In  United  States  v.  Leal , the 
court  was  faced  with  the  question  of  whether 
certain  documents  originating  In  Hong  Kong 
could  be  admitted  Into  evidence  in  a criminal 
prosecution  in  the  United  States.  The  records  in 
question  consisted  of  the  affidavit  of  the  assist- 
ant manager  of  a Hong  Kong  hotel  to  which  was 
attached  an  original  hotel  registration  card  and 
certain  telephone  booking  orders  of  the  de- 
fendant and  his  wife.  In  this  proceeding  the 
Government  did  not  attempt  to  use  the  mecha- 
nism established  by  18  U.S.C.  5 3491,  et  seq. 
Rather,  the  court  allowed  the  Government  to 
rely  solely  upon  28  U.S.C.  5 1732  (the  Federal 
Business  Records  Act).  Essentially,  the  proce- 
dure which  the  Government  followed  was  that 
outlined  In  Fed.  R.  Crim.  P.  44(a)(2)  for  authenti- 
cating foreign  official  records.  Thus,  the  assist- 
ant manager  for  the  hotel  gave  a sworn  state- 
ment before  the  United  States  Vice  Consul  In 
Hong  Kong  explaining  that  he  chose  not  to  go  to 
Guam  to  testify,  describing  the  contents  of  the 
attached  original  hotel  records,  attesting  that 
he  was  the  official  custodian  thereof  and  that 
the  documents  had  been  prepared  or  wit- 
nessed by  himself  or  by  persons  under  his  au- 
thority and  had  constantly  been  In  the  hotel 
under  his  supervisory  control,  and  stating  that 
they  constituted  records  prepared  In  the  normal 
course  of  business  of  the  hotel. 

(e)  Authentication  By  Testimony  From 
Foreign  Government  Official— In  the  case  of 
United  States  v.  Quong,  the  court  was  faced 
with  questions  concerning  the  admissibility  of 
records  obtained  from  a foreign  business.  In 
that  case  a Canadian  law  enforcement  officer 
picked  up  the  books  and  records  which  had 
been  assembled  by  an  officer  ol  a Canadian 
company.  The  officer  then  transmitted  the  doc- 
uments to  the  United  States  and  testified  In  the 
United  States  District  Court  as  to  their  authen- 
ticity. The  court  held  that  the  procedure  fol- 
lowed was  substantially  In  accordance  with  the 
Business  Records  Act  (28  U.S.C.  I 1732)  and 
ruled  that  the  records  were  admissible.  The 
court  noted  that  the  officer  had  taken  the  rec- 
ords directly  from  the  custodian  and  that  the 
dates  on  the  records  corresponded  with  dates 
shown  on  other  records  whose  admissibility 
was  not  In  question.  T aklng  this  Into  account  the 
court  found  that  they  were  kept  In  the  regular 
course  of  business  and  were,  therefore, 
admissible. 
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Dual  Representation 

(1)  Treasury  Department  Circular  No.  230 
(Rev.  6-79),  which  covers  the  practice  of  attor- 
neys, certified  public  accountants,  enrolled 
agents,  and  enrolled  actuaries  before  the  Inter- 
nal Revenue  Service,  provides  the  following 
with  respect  to  dual  representation: 

$ 10.29  Conflicting  Interests 

No  attorney,  certified  public  accountant,  or 
enrolled  agent  shall  represent  conflicting  inter- 
ests in  his  practice  before  the  Internal  Revenue- 
Service,  except  by  express  consent  of  all  direct- 
ly Interested  parlies  after  full  disclosure  has 
been  made. 

(2)  Dual  representation  exists  when  a sum- 
moned third-party  witness  Is  represented  by  an 
attorney,  certified  public  accountant,  enrolled 
agent,  or  other  person  who  also  represents  the 
taxpayer  or  another  interested  party.  It  may  also 
occur  where  an  attorney  under  Investigation 
represents  a third-party  witness  in  that  Investi- 
gation or  where  an  attorney-witness  seeks  to 
represent  another  witness  In  the  same  Investi- 
gation. An  Interested  party  Is  one  who  has  a 
significant  pecuniary  interest  in  the  testimony  of 
the  witness  or  who,  by  virtue  of  the  nature  of  the 
Investigation  and  the  known  facts,  may  be  In- 
criminated by  the  witness. 

(3)  Except  as  provided  below,  the  mere  exis- 
tence of  a dual  representation  situation  which 
may  potentially  have  an  adverse  Impact  on  the 
Investigation  will  not,  without  some  action  by 
the  attorney  to  Impede  or  obstruct  the  Investi- 
gation, provide  a sufficient  basis  for  seeking  a 
disqualification.  However,  where  an  attorney's 
representation  has  substantially  prejudiced  the 
questioning  of  a third-party  witness  and,  as  a 
result,  has  significantly  Impaired  the  progress  of 
the  investigation,  the  Service  will  request  the 
Department  of  Justice  to  seek  a court  order,  as 
part  of  the  summons  enforcement  proceeding, 
to  disqualify  that  attorney  as  counsel  for  that 
witness. 

(4)  In  view  of  the  well-established  principle 
granting  a person  the  right  to  counsel  of  one’s 
choice,  this  disqualification  procedure  will  only 
be  used  In  extreme  circumstances,  such  as 
where  an  attorney  has  taken  some  action  to 
Improperly  or  unlawfully  Impede  or  obstruct  the 
Investigation.  It  Is  essential  that  the  Interviewing 
officer  have  sufficient  facts  to  support  such 
allegations. 


(5)  The  provisions  referring  to  "attorneys" 
apply  to  other  representatives  (nonattorneys) 
who  represent  witnesses  or  taxpayers. 

(6)  Interview  of  Witness 

(a)  Upon  learning  that  counsel  represents 
both  the  taxpayer  under  Investigation  (or  other 
interested  party)  as  well  as  the  summoned  wit- 
ness, the  interviewing  officer  should  give  con- 
sideration to  exploring  with  the  attorney,  prior  to 
the  interview  of  the  witness  whether  or  not  the 
attorney  realizes  that  his  representation  of  both 
the  subject  of  the  Investigation  and  the  witness 
may  occasion  a conflict  of  interest. 

(b)  If,  after  discussing  the  potential  conflict 
of  Interest  situation  with  the  attorney  the  ques- 
tion is  not  resolved,  at  the  outset  of  the  Inter- 
view of  the  witness,  the  Interviewing  officer 
should  ask  the  following  of  the  witness: 

1 Do  you  wish  the  attorney  to  be  present 
during  the  questioning? 

2 Did  you  hire  the  attorney  for  this 
purpose? 

3 Are  you  paying  for  the  attorney's  serv- 
ices, either  alone  or  In  conjunction  with  some- 
one else— if  the  latter,  do  you  know  who? 

4 Do  you  know  that  the  attorney  also 
represents  the  taxpayer? 

5 Do  you  know  that  the  attorney  is  being 
paid  by  the  taxpayer  (or  some  other  person)? 

(c)  In  those  Instances  where  the  Interview- 
ing officer  becomes  aware  of  the  potential  con- 
flict of  Interest  during  the  Interview,  he/she 
should  explore  the  issue  by  asking  the  ques- 
tions listed.  In  some  situations  it  may  be  appro- 
priate for  the  Interviewing  officer  to  tell  the  wit- 
ness that  In  his/her  view,  the  Interest  of  the 
taxpayer  under  investigation  conflicts  with  that 
ol  the  witness. 

(d)  After  disclosure  of  the  dual  or  multiple 
representation  has  been  made,  If  the  witness 
unequivocally  states  that  he/she  wishes  the 
attorney  In  question  to  represent  him/her  and 
that  he/she  Is  utilizing  the  services  of  the  attor- 
ney In  this  matter,  then  the  Interview  should 
proceed. 

(e)  However,  If  the  witness  states  that  he/ 
she  does  not  wish  to  retain  that  attorney  be- 
cause of  the  possible  conflict  of  Interest,  then 
the  witness  should  be  given  the  opportunity  of 
either  proceeding  with  the  Interview  without  an 
attorney  present  or  adjourning  the  Interview  to  e 
speclflo  future  date  In  order  to  afford  the  wit- 
ness an  opportunity  to  socure  the  services  of 
another  attorney.  If  the  witness  refuses  lo  pro- 

MT  9781-18  343.6 

IR  Manual 


(Naxtpage  la  9781-00.1) 


tge*97?H-98.2 


page! 
(4-13-81) 


Handbook  for  Special  Agents  Handbook  for  Special  Agents 


k 


page  9781-98.3 
(4-13-81) 


ceed  to  obtain  the  services  of  another  attorney 
within  a reasonable  period  of  time,  the  witness 
should  be  notified  that  his/her  failure  to  comply 
with  the  summon*  may  result  In  a recommenda- 
tion to  the  Department  of  Justice  that  a sum- 
mons enforcement  proceeding  be  initiated. 

(7)  Obstruction  of  Interview 

(a)  It  the  Interviewing  officer  has  reason  to 
anticipate  that  an  attorney  wilt  Improperly  Im- 
pede or  obstruct  the  questioning  of  a witness, 
he/ she  should  consult  with  District  Counsel  pri- 
or to  the  interview  with  respect  to  the  manner  of 
conducting  the  questioning. 

(b)  Speculation  that  tha  objective  of  the 
Investigation  might  be  frustrated  Is  Insufficient 
grounds  upon  which  to  seek  disqualification  of 
an  attorney.  The  tact  that  the  attorney  for  the 
summoned  witness  also  represents  the  taxpay- 
er or  other  interested  party  does  not  provide  a 
basis  for  concluding  that  the  presence  of  such 
attorney  would  obstruct  the  Investigation. 

(c)  Thus,  the  mere  potential  for  obstruc- 
tion is  generally  an  Insuflicient  basis  to  |ustify  a 
recommendation  for  disqualification  of  an  attor- 
ney. There  must  be  active  obstruction  by  an 
attorney  before  disqualification  will  be  sought. 
A suit  to  disqualify  an  attorney  for  obstruction 
will  be  undertaken  only  where  the  facts  clearly 
indicate  that  he/she  has  actively  impeded  the 
Investigation. 

(d)  Unjustifiable  obstruction  by  an  attorney 
may  take  a variety  of  forms.  It  Is,  therefore, 
Impossible  to  set  forth  the  precise  factual  cir- 
cumstances under  which  the  Government 
would  ask  a court  to  disqualify  an  attorney  as 
counsel  for  a third-party  witness. 

(e)  The  following  is  an  example  of  a cir- 
cumstance which  may  provide  the  basis  for  a 
recommendation  for  the  institution  of  litigation 
to  seek  the  disqualification  of  an  attorney: 

Taxpayer  and  third-party  witness  are  both 
represented  by  the  same  attorney.  The  witness 
is  summoned  to  testify.  The  attorney  refuses  to 
permit  the  witness  to  answer  questions  for  oth- 
er than  legitimate  reasons  or  disrupts  the  ques- 
tioning by  repeatedly  making  frivolous  objec- 
tions to  the  questions,  or  asserts  frivolous 
claims  of  privilege  or  defenses  on  behalf  of  the 
witness  to  delay  the  Investigation,  or  so  disrupts 
the  interview  that  the  interviewing  olficer,  with 
due  diligence  and  preseverance,  Is  unable  to 


proceed  with  the  interview.  (B acker  v.  Commis- 
sioner], This  is  not  intended  to  suggest  that 
there  Is  anything  inherently  wrong  In  claiming 
the  Fifth  Amendment  privilege. 

A careful  distinction  must  be  drawn  be- 
tween situations  In  which  the  proper  remedy  is 
to  compel  the  witness  to  answer  and  those  In 
which  the  attorney  may  be  disqualified  because 
of  this  conduct.  The  tatter  is  an  extreme  remedy 
which  will  only  be  sought  in  very  unusual  cir- 
cumstances, as  courts  are  reluctant  to  deprive 
a person  of  his/her  choice  of  attorney.  District 
Counsel,  therefore,  will  make  a considered  de- 
termination on  a case-by-case  basis  prior  to 
seeking  disqualification  of  an  attorney. 

(8)  Suspension  of  Interview 

(a)  It  the  Interview  Is  suspended  because 
of  the  attorney's  actions,  the  witness  should  be 
given  the  opportunity  to  secure  the  services  of 
another  attorney  within  a reasonable  period  of 
time  or  proceed  without  an  attorney.  If  the  wit- 
ness declines  either  to  proceed  without  an  at- 
torney or  retain  a new  one  within  a reasonable 
period  of  time,  the  witness  should  be  Informed 
that  a summons  enforcement  proceeding  and 
an  action  to  disqualify  the  attorney  will  be 
recommended. 

(b)  Upon  suspension  of  an  interview,  the 
Interviewing  officer  will  consult  with  his/her 
manager.  If  the  manager  is  In  accord  with  the 
Interviewing  officer's  view  that  the  facts  present 
an  appropriate  case  for  litigation,  a request  will 
be  made  to  District  Counsel  that  they  recom- 
mend to  the  Department  of  Justice  that  It  seek 
judicial  enforcement  of  the  summons  and  ex- 
clusion of  the  attorney  from  representing  the 
witness. 

(c)  Suspension  of  an  interview  should  be 
made  judiciously  In  view  of  the  time  delays  in 
the  Investigation  that  may  be  caused  by  such 
action. 

(d)  A record  should  be  made  of  the  circum- 
stances In  each  Instance  where  an  interview  is 
suspended  because  of  dual  representation 
and/or  obstruction  by  an  attorney.  The  Inter- 
viewing officer  should  also  have  a verbatim 
transcript  of  the  interview  (if  possible)  so  that 
the  factual  allegations  concerning  the  attor- 
ney's conduct  at  the  Interview  may  be  proven. 
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(9)  Procedures  where  an  attorney  will  be  ex- 
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(a)  Where  an  individual  taxpayer  under  in- 
vestigation attempts  to  appear  with  a sum- 
moned witness  as  the  witness'  attorney,  the 
witness  should  be  told  that  the  taxpayer/attor- 
ney Is  the  person  under  Investigation  and  that 
he/she  will  not  be  allowed  to  be  present  during 
the  questioning.  The  witness  should  be  given 
the  opportunity  of  either  proceeding  with  the 
interview  without  the  taxpayer  present  of  ad- 
journing the  interview  to  a specific  future  date  in 
order  to  afford  the  witness  an  opportunity  to 
secure  the  services  of  another  attorney.  It  the 
witness  refuses  to  either  proceed  with  the  inter- 
view without  the  attorney's  representations  or 
to  adjourn  for  the  purpose  of  obtaining  a new 
representative,  the  Interview  will  be  terminated 
and  a request  will  be  made  to  District  Counsel 
for  judicial  enforcement  of  the  summons  and 
exclusion  of  the  taxpayer  from  representing  the 
witness. 

(b)  A witness  may  appear  pursuant  to  a 
summons  accompanied  by  an  attorney  who 
also  represents  the  taxpayer  (or  other  interest- 
ed parly)  where  the  taxpayer  (or  other  interest- 
ed party)  has  already  made  exculpatory  state- 
ments to  the  Service  alleging  that  the  witness 
was  criminally  responsible  for  circumstances  to 
be  discussed  during  the  interview.  In  this  case, 
the  witness  will  be  told  that  the  attorney  also 
represents  the  taxpayer  (or  other  Interested 
party)  and  that  the  agent  believes  that  an  irrec- 
oncilable conflict  of  interest  exists  which  could 
prejudice  the  investigation.  The  witness  should 
then  be  given  the  opportunity  of  either  proceed- 


ing with  the  interview  without  the  attorney  pres- 
ent or  adjourning  the  Interview  to  secure  the 
services  of  another  attorney.  If  the  witness  in- 
sists upon  retaining  the  same  attorney  despite 
the  assertion  of  • conflict  of  Interest,  the  Inter- 
viewing officer  will  terminate  the  Interview  and  a 
request  will  be  made  to  District  Counsel  for 
judicial  enforcement  of  the  summons  and  ex- 
clusion of  the  attorney. 

(c)  Where  a witness  appears  pursuant  to  a 
summons  and  Is  accompanied  by  a person 
(other  than  the  taxpayer)  who  does  not  repre- 
sent the  Individual  witness,  such  person  may  be 
excluded  from  the  interview.  An  example  of  a 
situation  in  which  a person  may  be  excluded 
from  the  Interview  Is  where  a corporate  official 
(witness)  is  summoned  in  his/her  individual  ca- 
pacity regarding  an  examination  of  the  corpora- 
tion and  an  attorney  representing  the  corpora- 
tion, who  does  not  also  represent  the  witness, 
attempts  to  attend  the  Interview.  However,  if  the 
witness  refuses  to  be  Interviewed  if  that  person 
Is  excluded  and  the  person  Is  a designee  of  the 
taxpayer  within  the  meaning  of  IRC  6103(c)  and 
its  regulations,  the  Interview  will  proceed  unless 
the  interviewing  officer  makes  a determination 
that  continuation  of  the  interview  will  Impede 
development  of  the  case.  If  such  a determina- 
tion Is  made,  the  interview  will  be  terminated 
and  a request  will  be  made  to  District  Counsel 
for  a recommendation  for  judicial  enforcement 
of  the  summons  by  the  Department  of  Justice 
and  exclusion  of  the  person  from  any  future 
interviews  pursuant  to  the  court's  order. 
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344  (1-18-80)  0781 

Privileged  Communications 

344.1  (1-18 -80)  0781 

Conditions  (or  Privileged 
Communications 

(1)  There  are  certain  special  types  o(  rela- 
tionships in  which  information  communicated 
by  one  person  to  the  other  is  held  confidential 
and  privileged  between  them.  The  one  to  whom 
the  information  has  been  Imparted  cannot  be 
compelled  to  divulge  it  without  the  consent  of 
the  other.  There  are  four  fundamental  condi- 
tions: (Sec.  244—8  Wigmore  (3d  Ed.)  2285) 

(a)  The  communications  must  originate  in 
a confidence  that  they  will  not  be  disclosed; 

(b)  The  element  of  confidentiality  must  be 
essential  to  the  lull  and  satisfactory  mainte- 
nance of  the  relation  between  the  parties 

(c)  The  relation  must  be  one  which  In  the 
opinion  of  the  community  ought  to  be  diligently 
fostered; 

(d)  The  injury  that  would  Inure  to  the  rela- 
tionship by  the  disclosure  of  the  communica- 
tions must  be  greater  than  the  benefit  thereby 
gained  for  the  correct  disposal  of  litigation. 

344.2  (I -18-80)  *781 

Attorney  and  Client  Privilege 

(1)  The  attorney-client  privilege  must  be 
strictly  construed.  Mere  attorney-client  relation- 
ship does  not  make  every  communication  by 
the  client  to  his/her  attorney  .confidential.  The 
communication  must  have  been  made  to  the 
attorney  in  his/her  capacity  as  such,  employed 
to  give  legal  advice,  represent  the  client  In  litiga- 
tion, or  perform  some  other  function  strictly  as 
an  attorney.  When  it  does  apply,  the  privilege 
covers  corporate  as  well  as  Individual  clients. 
Basically,  attorney-client  privilege  does  not  in- 
clude a right  to  withhold  the  name  of  a client. 
(Colton  v.  U S ] However,  an  attorney's  refusal 
to  furnish  a client's  name  has  been  upheld 
where  it  would  indirectly  amount  to  disclosure 
of  communications  of  a confidential  nature,  as, 
where  the  attorney  has  delivered  a check  to  the 
Internal  Revenue  Service  In  payment  of  a cli- 
ent’s tax  but  refuses  to  name  the  client.  (Ti/tot- 
son  v.  Boughner;  Baird  v.  Koemer,  Colton  v. 
US.)  Dates  and  amounts  of  legal  fees  paid  by  a 
client  to  his/her  lawyer  do  not  constitute  a privi- 
leged communication.  (In  re  Wasserman  and 
Carliner.l 

(2)  If  the  attorney  Is  a mere  scrivener  or  a 
conduit  for  handling  funds,  or  the  transaction 
involves  a simple  transfer  of  title  to  real  estate, 
without  consultation  for  legal  advice,  communi- 


cations from  the  client  to  the  attorney  are  not 
privileged.  (McFee  v.  U.S.;  Polock  v.  U.S.l  Nei- 
ther are  communications  privileged  which  have 
been  made  in  the  course  of  seeking  business 
rather  than  legal  advice.  [U.S.  v.  Vehicular  Park- 
ing, Lid.]  The  privilege  is  ordinarily  inapplicable 
to  communications  made  to  a person  who  acts 
as  both  attorney  and  accountant,  If  they  have 
been  made  solely  to  enable  him/her  to  audit  the 
client's  books,  prepare  a Federal  Income  tax 
return,  or  otherwise  act  purely  as  an  account- 
ant. ]Olender  v.  L/.S.I  However,  some  courts 
have  held  that  a privileged  communication  can 
occur  between  a client  and  attorney  In  the  proc- 
ess of  preparing  a tax  return.  (Colton  v.  U.S.; 
U S.  v.  Kovel]  A person  who  consults  an  attor- 
ney for  help  or  advice  In  perpetrating  a future 
crime  of  fraudulent  act  Is  not  consulting  the 
attorney  for  the  legitimate  purposes  Intended  to 
be  protected,  and  communications  by  the  client 
or  intended  client  in  connection  with  such  con- 
sultation are  not  privileged.  (Genevieve  A.  Clark 
v.  U.S.;  Pollock  v.  US.) 

(3)  A communication  by  a client  to  an  attor- 
ney in  the  presence  of  a third  person  Is  no 
longer  privileged,  unless  the  third  person's 
presence  Is  indispensable  to  the  communica- 
tion, e g.,  the  attorney’s  secretary.  [ Himmelfarb 
v.  US.)  Likewise,  a client's  communication  los- 
es its  privilege  when  the  attorney  relates  It  to  a 
third  person  unless  that  person’s  services  are 
necessary  to  furnishing  the  legal  advice.  Thus, 
the  records  of  a bank  from  which  an  attorney 
has  bought  a cashier's  check  for  an  undis- 
closed client  for  delivery  to  the  Internal  Reve- 
nue Service  are  not  covered  by  the  attorney-cli- 
ent privilege,  even  if  the  attorney  may  withhold 
the  client's  name.  The  bank  in  such  case  Is  a 
third  party  whose  services  are  not  Indispens- 
able to  communications  between  client  and  at- 
torney, and  not  part  of  any  giving  of  legal  advice. 
(Schulze  v.  Rayunec)  On  the  same  theory,  a 
bank  to  which  an  attorney  sends  a client  to  work 
out  an  estate  plan  Is  not  essential  to  communi- 
cations by  the  client  to  the  attorney,  and  Infor- 
mation that  the  client  gives  the  bank  Is  not 
privileged.  Similarly,  communications  by  the  cli- 
ent to  the  attorney  are  not  privileged  If  the  client 
obviously  Intended  them  to  be  divulged  to  third 
persons.  (US.  v.  Thomas  G.  McDonald;  U.S.  v. 
Telller;  Banks  v.  US.)  This  Includes  the  con- 
tents of  closing  statements  and  sales  contracts 
prepared  by  the  attorney,  which  the  client  neo- 
essarily  expected  to  divulge  to  other  parties  at 
the  closing,  (U.S.  v.  McDonald]  or  Information 
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imparted  by  the  client  to  include  in  his/her  tax  (2)  An  accountant  employed  by  an  attorney, 
return  (Colton  v.  U S.)  or  to  lurnish  to  the  Inter-  (U.S.  v.  Kovel)  or  retained  by  a taxpayer  at  the 

nal  Revenue  Service  in  connection  with  a pro-  attorney's  request  to  perform  services  essen- 
posed  civil  settlement  of  tax  liability.  (Banks  v.  tial  to  the  attorney-client  relationship,  (U.S.  v. 
US.)  Likewise,  communications  between  an  Judson]  may  be  covered  by  the  attorney-client 
attorney  and  a third  parly  not  essential  to  the  privilege, 
furnishing  of  legal  advice  would  not  be  privi- 
leged. ( Schulze  v.  Rayunec]  344.4  is-t-ao)  »7ei 

Husband  and  Wile  Privilege 

(4)  Courts  disagree  as  to  an  attorney's  right  (i)  Communications  between  husband  and 
to  refuse  production  ol  a taxpayer-client's  rec-  w|fe,  privately  made,  are  generally  assumed  to 
ords  In  his/her  possession,  basing  their  deter-  have  been  Intended  to  be  of  a confidential  na- 

minatlon  upon  whether  or  not  the  client  could  |ure,  and  are  therefore  held  to  be  privileged.  It  Is 

have  withheld  the  records.  (U.S.  v.  Judson]  essential,  however,  that  the  communications 

Courts  which  deny  the  claim  ol  attorney-client  must  be,  from  their  nature,  fairly  Intended  to  be 
privilege  point  out  that  every  taxpayer  is  re-  0f  a confidential  nature.  If  it  Is  obvious  from  the 

quired  to  keep  records  for  examination  by  the  circumstances  or  nature  of  a communication 

Commissioner  (26  USC  54),  (Falsone  v.  US.;  (hat  no  confidence  was  intended,  there  Is  no 
U.S.  v.  W/l/is)  or  that  persons  who  engage  in  the  privilege.  [Woltlev.  U.S.;U.S.  v.  Mitchell;  Blau  v. 

business  olwagering  are  required  to  keep  daily  u s.)  For  example,  communications  between 
records  showing  gross  amounts  of  wagers  (26  husband  and  wife  voluntarily  made  In  the  pres- 
USC  3287).  (U.S.  v.  Willis]  Courts  holding  the  ence  of  their  children  old  enough  to  understand 
contrary  view  say  that  where  a taxpayer  has  them,  or  other  members  of  the  family  within  the 

already  refused  to  give  information  on  the  intimacy  of  the  family  circle,  are  not  privileged, 
ground  of  possible  self-incrimination  or  could  [Woff/e  v.  U.S.)  Likewise,  communications 
have  done  so,  his/her  attorney  cannot  be  com-  made  in  the  presence  of  a third  party  are  usually 

pelted  to  produce  the  taxpayer's  records,  or  regarded  as  not  privileged,  and  this  has  been 
workpapers  made  from  them  by  the  taxpayer's  held  to  be  so  even  though  the  third  party  was  a 
accountant  at  the  attorney's  request  In  connec-  stenographer  for  one  of  the  spouses,  where  the 

lion  with  a pending  tax  investigation.  (U.S.  v.  stenographer  was  not  a person  essential  to  the 
Judson;  In  re  Fahey.)  communication.  [Wolfle  v.  U.S.) 


344.3  (J-8-8Z)  *781 

Accountant  and  Client  Privilege 

(1)  There  is  no  privilege  between  an  account- 
ant and  a client  under  common  law  or  Federal 
law.  [Falsone  v.  US.;  Luslman  v.  Commr.;  U.S. 
v.  Bowman ) The  accountant's  workpapers  be- 
long to  the  accountant,  are  not  privileged,  and 
must  be  produced.  (Deck  v.  US.;  Bouschor  v. 
U.S.)  A taxpayer  may  be  required  by  summons 
to  produce  an  accountant's  workpapers  in  his/ 
her  possession.  A Fifth  Amendment  claim  is  not 
appropriate  since  the  privilege  protects  a per- 
son'only  against  being  Incriminated  by  his/her 
own  compelled  testimonial  communications, 
and  the  accountant’s  workpapers  are  not  the 
taxpayer's  nor  do  they  contain  the  taxpayer's 
testimonial  declarations,  (Fisher  v.  U.S.)  Nei- 
ther may  an  attorney  refuse  to  produce  workpa- 
pers prepared  by  the  taxpayer's  accountant 
(other  than  at  the  attorney's  request  In  connec- 
tion with  a pending  investigation). 
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(2)  Privilege  Is  not  extended  to  communica- 
tions made  outside  the  marriage  relations,  as, 
before  marriage,  (U.S.  v.  M/tchelf)  or  after  di- 
vorce. (Voder  v.  U.S.)  Further,  the  privilege  ap- 
plies only  to  communications,  and  not  to  acts. 
The  mere  doing  of  an  act  by  one  spouse  in  the 
presence  of  the  other  Is  held  not  to  be  a com- 
munication. (8  Wigmore  (3d  Ed.)  Sec.  2337)  For 
example,  In  the  Mitchell  case  where  a husband 
induced  his  wife  to  participate  In  a violation  of 
Federal  law  and  took  the  proceeds  from  her,  it 
was  held  that  the  taking  of  money  was  an  act. 
not  a communication,  and  therefore  not  privi- 
leged. It  has  been  held  in  an  income  tax  case 
where  the  taxpayer's  wife  voluntarily  turned 
over  his  business  records  to  a revenue  agent 
without  his  consent,  that  the  records  were  not  a 
communication  between  husband  and  wife, 
and  not  confidential  between  them.  (US.  v. 
Ashby)  It  has  also  bean  slated  that  the  privilege 
should  not  apply  to  situations  where  the  wife  Is 
employed  In  her  husband's  business  oflice,  and 
she  would  learn  only  what  any  other  secretary 
would  learn.  (U.S.  v.  Nelson  E.  Jones) 
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(3)  Communications  remain  privileged  after 
termination  of  the  marriage  by  death  of  one 
spouse.  (8  Wigmore  (3d  Ed.)  2341)  Likewise, 
the  prlviloge  as  to  communications  made  dur- 
ing marriage  does  not  terminate  by  divorce.  (8 
Wigmore  (3d  Ed.)  2341;  Pereira  v.  US.) 

(4)  In  addition  to  the  privilege  of  a husband  or 
wife  to  prevent  the  other  from  disclosing  confi- 
dential communications  that  occurred  during 
Ihe  marriage,  there  exists  an  Independent  privi- 
lege of  one  spouse  to  refuse  to  testify  adversely 
against  his/her  spouse.  With  respect  to  this 
privilege,  the  testifying  spouse  alone  has  the 
choice  of  whether  or  not  to  refuse  to  testify 
adversely  against  his/her  spouse  on  any  act 
he/she  observed  before  or  dudng  the  marriage 
and  on  any  non-confidentlal  communications 
(U.S.  v.  Trammell.  The  spouse  may  not  be  com- 
pelled to  testify  nor  foreclosed  from  testifying. 

344:5  (t-ra-ao)  «7si 

Clergyman  and  Penitent  Privilege 

Privilege  between  clergyman  and  penitent 
has  been  recognized  In  the  Federal  courts. 
[Mullen  v.  U.S.;  Totten  v.  U.S.]  This  privilege  has 
not  been  extended  to  financial  matters,  such  as 
contributions  made  through  a clergyman. 

344.6  (1-18-80)  S78| 

Physician  and  Patient  Privilege 

As  a general  rule  Federal  Courts  do  not  rec- 
ognize any  privilege  between  physician  and 
patient. 

344.7  (r-ia-a oi  87sr 

Psychotherapist-Patient  Privilege 

(1)  Federal  Rule  of  Evidence  504  specifically 
provides  for  a psychotherapist-patient 
privilege. 

(2)  Ordinarily  a special  agent  will  not  need 
information  from  a psychotherapist  regarding 
the  mental  condition  of  his/her  patient.  Howev- 
er, such  Information  may  be  necessary  If  a tax- 
payer raises  a defense  based  on  his/her  mental 
condition.  If  a request  Is  made  and  If  the  psy- 
chotherapist resists,  or  Is  expected  to  resist 
furnishing  Ihe  Information,  the  special  agent 
should  obtain  a waiver  of  privilege  from  the 
taxpayer.  The  waiver  should  protect  Ihe  psy- 
chotherapist from  any  future  claim  that  the  privi- 
lege was  violated.  A copy  of  the  waiver  should 
bo  retained  In  the  case  file.  A suggested  form  of 
waiver  Is  shown  In  Exhibit  300-18. 


344.8  (1-18-8 0)  8781 

Informant  and  Government 
Privilege 

(1)  This  privilege  allows  enforcement  agen- 
cies to  withhold  from  disclosure  the  identity  of 
persons  who  lurnish  information  of  violations  of 
law  to  officers  charged  with  Intorcement  of  that 
law.  The  purpose  of  the  privilege  is  the  further- 
ance and  protection  of  the  public  Interest  in 
effective  law  enforcement.  The  privilege  recog- 
nizes the  obligation  of  citizens  to  communicate 
their  knowledge  of  Ihe  commission  of  crimes  to 
law  enforcement  officials  and,  by  preserving 
their  anonymity,  encourages  them  to  perform 
that  obligation.  [R oviaro  v.  U S.)  The  contents 
of  a communication  are  not  privileged  unless 
they  tend  to  reveal  the  Informant’s  Identity.  |Ro- 
viaro  v.  U.S.) 

(2)  This  privilege  differs  from  all  the  others  In 
that  it  is  waivable  only  by  the  Government 
whereas  the  others  are  (or  the  benefit  of,  and 
waivable  by,  the  Individual.  Where  disclosure  of 
an  Informer’s  Identity  or  the  content  of  the  com- 
munication Is  relevant  and  helpful  to  the  de- 
fense of  an  accused  or  Is  essential  to  a fair 
determination,  the  trial  court  may  order  disclo- 
sure. [Rugendorfv.  U.S.;  Roviaro  v.  U.S.;  Scher 
v.  U S.)  If  the  Government  then  withholds  the 
Information,  the  court  may  dismiss  the  Indict- 
ment. [Roviaro  v.  U.S.) 

(3)  Generally,  if  It  Is  shown  that  the  Informant 
participated  In  the  act  which  Is  the  basis  for  a 
criminal  prosecution  the  court  will  require  dis- 
closure of  his/her  Identity.  For  example,  where 
the  informant  has  been  used  to  buy  narcotics  or 
conterfelt  money  from  the  defendant,  the 
courts  have  held  that  nondisclosure  was  Im- 
proper. [Roviaro  v.  U.S.;  Conlorll  v.  U.S.;  Porto- 
mene  v.  US.  1 On  the  other  hand,  where  there  is 
sufficient  evidence  to  establish  probable  cause 
Independent  of  the  Information  received  from 
the  Informant,  the  Government's  claim  of  privi- 
lege has  been  sustained.  As  an  example.  In  the 
Scher  case,  where  the  defendant’s  automobile 
has  been  searched  without  a warrant,  partly  on 
Ihe  basis  of  an  Informant’s  inlormation  that 
bootleg  alcohol  was  being  transported,  and 
partly  because  of  the  searching  officers'  own 
observation  that  the  automobile  with  Its  lights 
out,  was  being  loaded  with  packages,  the  court 
upheld  the  privilege.  |305  U.S.  251)  Further  dis- 
cussion relating  to  protection  of  Informants  Is 
contained  In  332.23. 
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344.9  (5-9-80)  9781 

Claim  and  Waiver  of  Privilege 

(1)  Generally,  except  in  the  case  of  the  Infor- 
mant-Government relationship,  the  privileges 
are  for  the  benelit  of  the  person  making  the 
communication,  may  be  Invoked  only  oh  his/ 
her  behalf,  and  may  be  waived  only  by  him/her. 
(8  Wigmore  (3d  Ed.)  Secs.  2340,  2341,  and 
2355)  With  respect  to  husband  and  wife,  there 
is  some  conflict  of  authority  about  who  may 
waive  the  privilege.  Some  cases  state  that  the 
privilege  belongs  to  both  spouses  and  must  be 
waived  by  both.  [Olender  v.  U.S.;  U.S.  v.  Mitch- 
ell; 8 Wigmore  (3d  Ed.)  Sec.  2343)  It  has  also 
been  held  that  the  privilege  Is  that  of  the  de- 
fendant spouse  alone,  waivable  only  by  him/ 
her.  [Fraser  v.  U.S.) 

(2)  None  of  the  court  cases  dealing  with  privi- 
leged communications  or  the  privilege  against 
adverse  spouse  testimony  have  prohibited  the 
use  of  9uch  Information  as  investigative  leads. 
A special  Agent  conducting  an  investigation  is 
not  prevented  by  any  rule  of  evidence  Irom 
interviewing  a spouse,  [U.S.  v.  Winlree],  attor- 
ney, or  any  other  person  to  whom  information 
has  been  communicated  by  a taxpayer.  The 
mere  fact  that  such  person's  testimony  may  be 
inadmissible  does  not  affect  the  admissibility  of 
the  testimony  of  any  other  person,  not  within 
the  privileged  relationship,  that  results  from 
leads  obtained  by  the  special  agent. 

345  (i-ie-eo)  9781 

Admissions  and  Confessions 

345.1  (t-(8-8 0)  9781 

Admissions 

345.11  (t-ie-so)  97ei 

Definition  of  Admissions 

(1)  An  admission  as  applied  in  criminal  cases 
Is  the  avowal  of  a fact  or  of  circumstances  trom 
which  guilt  may  be  Inferred  but  only  tending  to 
prove  the  oflense  charged  and  not  amounting 
to  a confession  of  guilt.  It  is  not  essential  that  an 
admission  be  contrary  to  the  Interest  of  the 
party  at  the  time  It  Is  made;  it  Is  enough  If  it  be 
inconsistent  with  the  position  which  the  party 
takes  either  In  pleadings  or  at  the  trial. 

(2)  An  admission  may  be  a prior  oral  or  writ- 
ten statement  or  act  of  a party.  It  can  be  used 
either  as  proof  of  facts  or  to  discredit  a party  as 
a witness.  An  admission  can  be  used  only  as  to 
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facts  not  as  to  matters  of  law,  opinion,  or 
hearsay. 


345.12  (i-re-807  9781 

Judicial  Admissions 

A |udlclal  admission  Is  one  made  in  the 
course  of  any  judicial  proceeding,  by  pleadings, 
stipulations,  affidavits,  depositions,  or  state- 
ments made  In  open  court.  Such  admissions 
may  always  be  used  against  a party  even  in 
subsequent  actions  where  there  is  a different 
adversary.  A plea  of  guilty  can  be  used  as  an 
admission  In  a civil  action  arising  out  of  the 
same  subject  matter.  Thus,  a taxpayer’s  plea  of 
guilty  to  tax  fraud  can  be  used  as  an  admission 
concerning  fraud  In  a civil  suit  Involving  the 
same  acts.  A plea  of  nolo  contendere  however, 
Is  not  an  admission.  The  entry  of  a judgment 
against  a party  Is  not  an  admission  by  him/her, 
since  it  may  have  been  due  to  a failure  of  proof. 
(Text  323.7:(3)  relates  to  the  admissibility  of 
reported  testimony  of  a previous  trial.) 


345.13  (1-18-807  9781 

Extra-Judicial  Admissions 

An  extra-judicial  admission  Is  anything  said 
outside  of  court  by  a party  to  litigation  which  is 
inconsistent  with  facts  asserted  In  the  plead- 
ings or  testimony  In  court.  It  is  not  limited  to 
facts  which  are  against  Interest  when  made, 
although  the  weight  of  an  admission  is  In- 
creased if  It  Is  against  interest  at  the  time. 


345.14  (1-18-80)  9781 

Implied  Admissions 

(1)  There  are  certain  Instances  where  admis- 
sions may  be  implied  Irom  conduct.  If  some- 
thing is  said  by  a person  which  naturally  calls  for 
a reply,  and  if  it  Is  heard  by  a second  person  who 
understands  It  and  has  the  opportunity  to,  but 
fails  to  reply,  the  failure  to  reply  may  constitute 
an  implied  admission.  [4  Wigmore  (3d  Ed.)  Sec. 
1071)  Thus,  If  a special  agent  discusses  his/her 
findings  with  a taxpayer  (especially  In  the  pres- 
ence of  a third  party  who  can  testify  about  the 
matter)  failure  to  object  to  such  findings  may  be 
used  as  an  admission.  This  would  not  apply 
where  the  taxpayer  remains  silent,  claiming 
his/her  privilege  against  self-Incrimlnatlon. 
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(2)  Although  there  Is  no  question  or  dispute 
regarding  admissibility  of  Implied  admissions  as 
a rule  ol  law,  the  (acts  In  every  case  must  be 
Individually  applied  to  this  rule  to  determine  If 
those  tacts  show  a duty  to  reply,  as  tor  example, 
the  failure  to  reply  to  a letter.  It  was  held  In 
Leach  & Co.  v.  Pierson: 

"A  man  cannot  maVa  avktonca  for  Nmsatf  by  writing  • 
ton*  containing  t ha  statements  that  ha  wtshea  to  prove  Ha 
does  not  make  the  totter  evidence  by  serving  It  to  the  party 
against  whom  he  wishes  to  prove  the  feet a.  He  can  no  more 
Impose  a duty  to  answer  a charge  then  he  can  knpoee  a duty 
to  pay  by  serving  goods.  Therefore,  a failure  to  answer  such 
adverse  assertions  In  the  absence  of  further  circumstances 
making  an  answer  requisite  or  natural  has  no  effect  as  an 
admission.” 

345.15  (i-ts-eo)  »78i 

Corroboration  of  Admissions 

345.151  p-rs-so)  S7a< 

Corroboration  of  Admissions 
Before  Offense 

Competent,  materiel,  and  relevant  state- 
ments of  fact  made  by  a person  pdor  to  his/her 
alleged  commission  of  a crime  are  admissible 
against  him/her  to  prove  such  facts  without 
need  lor  conoboratlons.  (Warszowef  v.  US) 
Admissions  made  as  part  ot  the  act  ot  commit- 
ting an  otfense  are  likewise  admissible  without 
corroboration.  For  example,  In  a prosecution  for 
Income  tax  evasion  based  upon  understated 
receipts  Irom  business,  the  cost  of  goods  sold 
and  other  deductions  shown  on  the  tax  return 
are  considered  admissions  by  the  taxpayer 
(US.  v.  Homstein;  U.S.  v.  Sfayback]  which  need 
nol  be  corroborated. 

345.152  (t-tt-ao)  978i 

Corroboration  of  Admissions 

After  Offense 

(1)  Unlike  admissions  made  before  the  of- 
fense. extra-judicial  admissions  made  by  a per- 
son after  his/her  alleged  commission  of  a crime 
require  corroboration.  The  reason  for  this  rule, 
which  applies  to  confessions  as  well  as  admis- 
sions, is  to  exclude  the  possibility  of  having  a 
person  convicted  of  a crime  he/she  did  not 
commit,  as  a result  of  statements  after  the  of- 
fense, induced  by  duress  or  other  Improper 
means. 

(2)  Evidence  corroborating  admissions 
made  after  the  otfense  need  not  prove  the  of- 
fense beyond  a reasonable  doubt  or  by  a pre- 
ponderance ot  the  evidence,  but  there  must  be 
substantial  evidence  and  the  evidence  as  a 
whole  must  prove  the  defendant's  guilt  beyond 


a reasonable  doubt.  ( Daniel  Smith  v.  U.S.;  U.S. 
v.  Calderon ; Olender  v.  U.S.l  For  example,  if  a 
taxpayer  admits  a substantial  amount  ot  unre- 
ported sales,  Ihe  taxpayer's  admission  may  be 
corroborated  by  evidence  that  he/she  has 
maintained  an  unreported  business  bank  ac- 
count in  which  he/she  has  made  frequent 
deposits. 

345.16  (i-is-ao)  »7ti 

Post-Indictment  Admissions 
In  the  Masslah  case,  the  delendant,  who  had 
retained  counsel  and  was  tree  on  bail  after 
being  indicted  for  narcotics  violations,  made 
certain  admissions  to  a codefendant,  not  know- 
ing that  the  codefendant  had  agreed  to  be  a 
government  witness  and  that  the  conversation 
was  being  overheard  by  federal  agents  who  had 
installed  radio  equipment  In  tho  codefendant's 
car.  The  Supreme  Court  held  that  admitting  Into 
evidence  post-indictment  conversations  be- 
tween the  accused  and  the  Informant  which 
were  caused  by  federal  agents  and  done  In  the 
absence  of  the  accused's  attorney,  violated  Ihe 
defendant's  right  to  counsel  under  the  Sixth 
Amendment.  (Messiah  v.  U.S.]  Post-Indictment 
admissions  made  by  the  defendant  to  an  Infor- 
mant are  admissible  in  a subsequent  trial  for  an 
unrelated  offense.  [Holla  v.  U.S.J 

345.2  (1-ia-eo)  »7«i 

Confessions 


345.21  (i-ia-eo)  »7»t 

Definition  ot  Confessions 

A confession  Is  a statement  ol  a person  that 
he/she  is  guilty  ol  a crime.  It  may  be  made 
verbally  or  in  writing,  to  a court,  officer,  or  to  any 
other  person.  II  may  be  merely  an  acknowledg- 
ment ol  guilt,  or  It  may  be  a full  statement  of  the 
circumstances. 

345.22  (i-ie-eo)  >j$i 

Judicial  and  Extra-Judicial 
Confessions 

A judicial  confession  Is  one  made  before  a 
court  In  the  due  course  ot  legal  proceedings, 
Including  preliminary  examinations.  An  extra-ju- 
dicial confession  Is  one  made  elsewhere  than  In 
court,  and  may  be  made  to  any  person,  official 
or  otherwise. 
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345.23  (i-ia-eo)  »/»' 

Admissibility  of  Confessions 

(1)  It  Is  essential  to  the  admission  ol  a con- 
fession that  It  ba  voluntary.  An  Involuntary  con- 
fession Is  one  which  has  been  obtained  by 
physical  or  mental  coercion,  or  by  threats,  or  by 
promises  ol  Immunity  or  reduced  sentence 
made  by  a person  having  authority  with  respect 
to  the  prosecution  ot  the  accused.  The  basis  for 
excluding  coerced  confessions  In  the  Federal 
courts  is  that  their  use  violates  the  due  process 
clause  ol  Ihe  Filth  Amendment,  which  reads: 

”...  nor  b«  doprtrod  ol  Wo.  ttorty.  or  property,  without  duo 
pfocaaa  of  law.” 

(2)  Whether  a confession  Is  voluntary  de- 
pends upon  the  tacts  of  the  case.  (22  Corpus 
Juris  Secundum,  secs.  817  et  seq.J  It  Is  not 
made  Involuntary  and  inadmissible  because  the 
accused's  counsel  was  not  present  when  It  was 
made,  although  that  fact  may  be  considered. 
Physical  or  psychological  coercion  will  Invali- 
date a confession.  Falsehood,  artifice,  or  de- 
ception may  also  make  It  Inadmissible.  (Spano 
v.  N.Y.]  The  Supreme  Court  has  held  that  a 
confession  extracted  Irom  Ihe  delendant  by  a 
boyhood  friend  who  falsely  represented  that  his 
Involvement  in  the  case  might  make  him  lose 
his  |ob  as  police  detective  and  jeopardize  the 
future  of  his  children  and  his  pregnant  wife,  was 
an  Involuntary  confession,  especially  since  It 
came  after  continuous  all-night  questioning.  An 
appeal  to  a person's  religious  leelings  which 
Induces  him/her  to  confess  does  not  Invalidate 
the  confession.  The  fact  that  a person  was 
Intoxicated  when  he/she  confessed  does  not 
exclude  Ihe  confession  II  he/she  had  sufficient 
mental  capacity  to  know  what  he/she  was  say- 
ing. Expressions  such  as  "you  had  better  tell 
the  truth,”  "better  be  frank."  and  "It  will  be  best 
for  you  to  tell  the  truth,”  could  create  controver- 
sy as  to  whether  they  constitute  implied  threats 
or  promises.  (U.S.  v.  Abrams) 

(3)  Although  the  Government  does  not  have 
the  burden  ot  proving  In  the  first  instance  that  a 
confession  was  voluntarily  given,  (Gray  v.  U.S.; 
Hartsell  v.  U.S  ] the  trial  court  must  ascertain 
and  determine  as  a preliminary  question  ot  tact 
whethef  It  was  treaty  and  voluntarily  made,  with- 
out any  sort  of  coercion  or  promise  of  reward  or 
leniency.  The  accused,  It  he/she  so  Indicates, 
must  be  permitted  to  Introduce  evidence  ot  Its 
Involuntary  character.  The  accused  may  give 
his/her  own  testimony  on  this  point,  or  may  call 
and  examine  third  persons,  or  he/she  may 
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cross-examine  the  witnesses  who  are  called  to 
testily  to  the  confession  or  to  the  circum- 
stances under  which  It  was  made.  A proper 
foundation  tor  Ihe  admission  ot  a confession  Is 
laid  where  the  witness  to  whom  It  was  made 
testifies  that  neither  he/she  nor  anyone  In  his/ 
her  hearing  made  any  promises  or  threats  to  the 
defendant 

(4)  Rule  5(a)  ot  the  Federal  Rules  of  Criminal 
Procedure  provides  that  an  arrested  person 
must  be  taken  before  a magistrate  or  other 
committing  officer  without  unnecessary  delay. 
Thus,  a confession  taken  from  a person  whose 
arraignment  has  been  delayed  unnecessarily 
so  that  he/she  may  be  questioned  over  a period 
ot  time  Is  Inadmissible.  [McNabb  v.  U.S.;  Up- 
shaw v.  U.S.;  Mallory  v.  US.]  The  reasoning 
involved  In  declaring  such  confessions  inad- 
missible Is  stated  by  the  Supreme  Court  In  the 
Mallory  case.  The  defendant,  arrested  In  the 
early  afternoon,  wa9  questioned  until  9:30  p.m., 
when  he  made  his  confession,  at  which  time  an 
attempt  was  made  by  the  arresting  officers  to 
locate  a committing  magistrate,  before  whom 
the  defendant  was  taken  the  following  morning. 
The  Court  held  the  confession  Inadmissible  and 
stated: 

"CkcumitincM  m*y  • biW  *"•»< 

and  aualgnmanl.  aa  loi  mjtanca.  whara  lha  »K»y  volun- 
(eared  by  lha  accused  la  tuacepllble  ol  quick  verllicallon 
•xouiyi  third  pa  mat.  But  lha  delay  mual  nol  ba  ol  a nature  lo 
give  opportunity  (or  lha  extraction  ol  a conleeslon." 

(5)  The  mere  tact  that  a contes9lon  has  been 
obtained  after  a person  has  been  arrested  does 
not  bar  119  use  at  trial.  (U.S.  v.  James  Mitchell; 
U.S.  v.  Vita)  It  Is  not  made  Inadmissible  unless 
there  has  been  unnecessary  delay.  No  hard 
and  fast  rule  can  be  laid  down  83  to  what  Is 
unnecessary  delay.  Each  case  stands  on  Its 
own  tacts.  [Holt  v.  U.S.;  Williams  v.  U.S.]  Cir- 
cumstances will  vary  trom  case  to  case,  and 
from  metropolitan  areas  where  there  may  be 
several  available  magistrates  to  other  areas 
where  there  may  be  only  one  magistrate  serv- 
ing on  a part  time  basis.  [Williams  v.  U.S.] 

(6)  It  Is  not  unlawful  tor  Federal  officers  to 
detain  a suspect  a short  and  reasonable  time 
tor  questioning.  A confession  obtained  during 
such  detention  Is  admissible,  providing  the  pur- 
pose ot  the  detention  Is  Investigatory  and  not 
simply  to  hold  the  suspect  until  he/she  con- 
fesses, and  the  officers  have  good  reason  lo 
believe  he/she  should  be  questioned  to  deter- 
mine whether  he/she  or  any  other  person  ought 
to  be  arrested.  (U.S.  v.  Vila;  Warren  Goldsmith 
v.  U.S  ] 
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(7)  It  any  part  ol  a confession  Is  given  In 
evidence,  Iho  whole  must  bo  given  II  requested 
by  the  defendant.  A confession  made  Involun- 
tarily Is  not  admissible  evidence,  and  facts  dis- 
covered in  consequence  of  such  confession 
are  also  inadmissible,  (Wong  Sun  v.  l/.S.) 

(0)  A codefendant's  extrajudicial  confession 
is  inadmissible  at  a joint  trial  because  of  the 
substantial  risks  that  the  |ury  would  look  to  the 
statement  In  determining  the  defendant's  guilt 
and  the  defendant  is  deprived  of  the  right  of 
cross-examination  secured  by  the  Confronta- 
tion Clause  of  the  Sixth  Amendment.  | Bruton  v. 
U.S.l 

(9)  The  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968  provides: 

"10  U.S  C 3501,  Admissibility  of  Confessions 
"(a)  In  any  criminal  prosecution  brought  by  the  United 
States  or  by  the  District  of  Columbia,  • confession,  as  do- 
lined  m subsection  (e)  hereof,  shell  be  admissible  In  evidence 
if  it a voluntarily  given.  Before  such  confession  is  received  In 
evidence,  the  trial  judge  shall,  out  of  the  presence  of  the  jury, 
determine  any  issue  as  to  voluntariness,  ft  the  trial  judge 
determines  that  the  confession  was  voluntarily  made  ft  shaft 
be  admitted  in  evidence  and  the  trial  judge  shall  permit  the 
jury  lo  hear  relevant  evidence  on  the  Issue  of  voluntariness 
and  shall  instruct  the  jury  lo  gfve  such  weight  to  the  confes- 
sion as  the  jury  feels  It  deserves  under  all  the  circumstances. 

"(b)  The  trial  lodge  In  determining  the  Issue  ol  voluntari- 
ness shall  take  Into  consideration  all  the  circumstances  sur- 
rounding the  giving  of  the  confession.  Including  (1)  the  time 
elapsing  bolween  arrest  and  arraignment  ot  the  defendant 
making  the  confession,  II  It  was  made  after  arrest  and  before 
arraignment.  (2)  whether  such  defondant  Knew  the  nature  of 
the  offense  with  which  he  was  charged  or  ol  which  he  was 
suspected  at  the  time  of  making  the  confession,  (3)  whether 
or  not  such  defendant  was  advised  or  Knew  that  he  was  not 
required  to  make  any  statement  and  that  any  such  statement 
could  be  used  against  Nm,  (4)  whether  or  not  such  defendant 
had  been  advised  prior  to  questioning  ol  Ns  right  to  the  as- 
sistance of  counset;  and  (5)  whether  or  not  such  defendant 
was  without  the  assistance  of  counsel  when  questioned  and 
when  giving  such  confession, 

"The  presence  or  absence  of  any  of  the  above-mentioned 
factors  to  be  taken  Into  consideration  by  the  judge  need  not 
be  conclusive  on  the  issue  ol  voluntariness  of  the  confession. 

“(c)  In  any  criminal  prosecution  by  the  United  States  or  by 
the  DtetrkH  ol  Columbia,  a confession  made  or  given  by  a 
person  who  Is  a defendant  therein,  while  such  person  was 
under  arrest  or  other  detention  In  the  custody  of  any  law-en- 
forcement officer  or  law-enforcement  agency,  shall  not  be 
Inadmissible  solely  because  ol  delay  In  bringing  such  person 
before  a magistrate  or  olher  officer  empowered  to  commit 
persons  charged  with  offenses  against  the  laws  of  the  United 
Stales  or  ot  the  District  of  Columbia  If  such  confession  is 
found  by  the  trial  judge  to  have  been  made  voluntarily  and  N 
the  weight  to  be  given  the  confession  Is  left  to  the  jury  and  If 
such  confession  was  made  or  given  by  such  person  within  six 
hours  Immediately  following  his  arrest  or  other  detention; 
Provided,  that  the  time  limitation  contained  In  this  subsection 
shall  not  apply  in  any  case  in  which  the  delay  hn  bringing  such 
person  before  such  magistrate  or  other  officer  beyond  such 
six -hour  period  Is  fotxid  by  the  trial  judge  lo  be  reasonable 
considering  the  means  ot  transportation  and  the  dh lance  to 
be  traveled  to  the  nearest  available  such  magistrate  or  other 
officer. 


"(d)  Nothing  contained  in  this  section  shall  bar  the  admis- 
sion in  evidence  of  any  confession  made  or  given  voluntarily 
by  any  person  lo  any  other  person  without  Interrogation  by 
anyone,  or  at  any  time  at  which  the  person  made  or  gave 
such  confession  was  not  unde;  arrest  or  other  detention. 

"(e)  As  used  In  this  section,  the  term  ‘con  I ess  ion'  means 
any  confession  of  guilt  of  any  criminal  offense  or  any  self-kv 
crlminatjog  statement  made  or  given  orally  or  In  writing.* 

345.24  (t-tg-ao)  0701 

Corroboration  ot  Confessions 

As  with  an  admission,  and  (or  the  same  rea- 
sons, It  is  necessary  that  a confession  be  cor- 
roborated by  Independent  evidence  before  It 
may  be  admitted.  [ Daniel  Smith  v.  U.S.J 

346  (1-10-80)  9701 

Techniques  of  Interviewing 

346.1  (t-18-80)  0701 

Definition  and  Purpose  of 
Interviewing 

(1)  An  interview  is  defined  as  a meeting  be- 
tween two  persons  to  talk  over  something  spe- 
cial. In  Investigations  It  usually  Includes  visiting 
and  holding  a formal  consultation  for  the  pur- 
pose ol  resolving  or  exploring  Issues. 

(2)  Interviews  are  used  to  obtain  leads,  de- 
velop information,  and  establish  evidence.  The 
testimony  of  witnesses  and  the  confessions  or 
admissions  ot  alleged  violators  are  major  (ac- 
tors in  resolving  tax  cases.  Cases  are  present- 
ed to  a |ury  through  the  testimony  of  witnesses. 
Therefore,  it  is  the  special  agent's  duty  to  Inter- 
view the  taxpayer  and  every  witness  connected 
with  the  case.  The  record  of  such  interviews  will 
usually  take  one  of  the  following  (orms:  tran- 
script of  Interview  or  question  and  answer  state- 
ment. atfadavit,  memorandum  ot  Interview,  and 
recording  (tape,  wax,  etc.). 

346.2  (1-18-80)  0701 

Authority  for  Interviewing 

(1)  IRC  7602. — Authorizes  the  Secretary  or 
his  delegate  to  examine  books  and  records  and 
to  take  testimony  under  oath. 

(2)  Delegation  Order  No.  4 (as  Revised) — 
Authorizes  the  special  agent  to  Issue  and  serve 
a summons,  to  examine  books  and  records,  to 
question  witnesses,  and  to  take  testimony  un- 
der oath. 

(3)  Delegation  Order  No.  37  (as  Revised) — 
Authorizes  the  special  agent  to  administer 
oaths  and  to  certify  such  papers  as  may  be 
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necessary  under  the  Internal  revenue  laws  and 
regulations. 

(4)  A further  discussion  ot  the  special 
agent's  authority  Is  contained  In  text  362. 

346.3  (1-18-80)  9701 

Preparation  and  Planning  tor 
Interviewing 

346.31  (1-18-80)  9701 

Preparation 

(1)  The  special  agent  must  possess  the  origi- 
nal return  or  returns  involved,  it  any  were  tiled 
tor  the  pertinent  period,  as  a prerequisite  to 
independently  Interviewing  a taxpayer,  his/her 
representative,  or  one  ot  his/her  present  em- 
ployees or  inspecting  the  taxpayer's  books  and 
records. 

(2)  Exceptions  may  be  made  In  cases  where 
an  examination  is  extended  to  include  taxable 
periods  lor  which  the  original  return  Is  not  avail- 
able and  Ihe  examination  is  based  on  the  tax- 
payer's retained  copy,  or  where  such  action  Is 
approved  in  writing  by  the  Chief. 

(3)  The  procedure  outlined  in  (1)  above  Is 
limited  to  a taxpayer's  own  tax  matters  and  has 
no  application  In  an  Inquiry  where  an  agent  is 
merely  securing  Information  trom  another  per- 
son, not  under  tax  investigation,  but  who  en- 
gaged In  transactions  with  the  taxpayer  or  has 
data  relevant  to  the  tax  liability  under  Inquiry. 

(4)  See  also  IRM  9323.2. 

346.32  (1-18-80)  070i 

Planning 

(1)  Timing — Proper  timing  ot  the  interview  Is 
essential  In  obtaining  information  that  Is  materi- 
al in  resolving  a case. 

(2)  Review  Available  Information — Prior  to 
any  interview  the  agent  should  review  all  the 
information  and  data  he/she  possesses  relat- 
ing to  the  case.  Such  information  may  then  be 
divided  Into  three  general  categories:  Informa- 
tion which  can  be  documented,  and  need  not  be 
discussed;  intormation  which  may  be  docu- 
mented, but  needs  to  be  discussed;  intormation 
that  must  be  developed  by  testimony.  The  inter- 
view file  should  contain  only  data  or  information 
arranged  in  the  order  it  Is  to  be  discussed  or 
covered  In  the  Interview.  The  less  data  the 
agent  has  to  cope  with  during  the  interview,  the 
easier  it  will  be  for  him/her  to  vary  the  line  of 
questioning.  It  Is  very  distracting,  and  may  even 
cause  soma  confusion,  for  the  agent  to  delay 
the  Interrogation  to  And  a document  or  an  item 
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in  a voluminous  tile.  However,  the  tiles  should 
contain  sufficient  data  to  cover  all  the  matters 
under  discussion,  provided  it  isn’t  unwieldy. 

(3)  Prepare  Outline — Before  the  Interview, 
the  agent  should  determine  the  goal  ot,  or  pur- 
pose for,  questioning  the  subject  The  topics 
that  will  enable  the  agent  to  accomplish  this 
goal  should  be  outlined  in  more  or  less  detail, 
depending  upon  his/her  experience  and  the 
complexity  ot  the  case.  The  outline  should  con- 
tain only  Intormation  which  Is  relevant  and  ma- 
terial (including  hearsay).  Extraneous  matter 
should  be  excluded  because  It  may  be  contus- 
ing and  may  adversely  affect  the  end  sought. 
Important  topics  should  be  set  off  or  under- 
scored and  related  topics  listed  In  their  proper 
sequence.  A portion  ol  a suggested  outline  is 
shown  in  Exhibit  300-6  (Suggested  Outline  tor 
Questioning  Person  Who  Prepared  Returns,  It 
Other  Than  Taxpayer).  Specific  questions 
should  be  kept  to  a minimum,  since  they  tend  to 
reduce  the  flexibility  ot  the  questioner.  In  addi- 
tion to  the  topics  to  be  discussed,  the  outline 
should  Include  the  following,  H applicable: 

(a)  Identification  of  the  subject. 

(b)  Information  to  be  given  the  subject 
about  his/her  constitutional  rights. 

(c)  The  administration  ot  the  oath. 

(d)  The  purpose  ot  the  Interview. 

(e)  Questions  showing  that  the  subject 
was  not  threatened  or  Intimidated  In  any  man- 
ner, and  that  statements  were  made  freely  and 
voluntarily  without  duress  or  any  promises 
whatsoever. 

(4)  Provide  Suitable  Surroundings. 
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Conduct  of  Interview 
(1)  Be  Adaptable  and  Flexible — The  agent 
should  keep  an  open  mind  that  Is  receptive  to  all 
information  regardless  of  the  nature,  and  be 
prepared  to  develop  It.  If  the  agent  is  not  flex- 
ible, he/she  may  waste  a great  deal  ot  time  and 
ask  unnecessary  questions,  resulting  In  a volu- 
minous statement  of  little  or  no  value.  Although 
the  agent  may  find  It  easier  to  adhere  to  a fixed 
pattern  ot  Interviewing,  or  to  rely  upon  a series 
of  questions  or  topics,  rigid  adherence  to  any 
notes  or  outline  will  seriously  handicap  flexibili- 
ty. The  outline  and  data  should  serve  only  as 
aids  and  not  as  substitutes  for  original  and 
spontaneous  questioning.  A carefully  planned 
outline  will  provide  enough  leeway  to  allow  the 
agent  to  better  cope  with  any  situation  that  may 
occur  and  permit  development  of  leads  that 
may  arise. 
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(2)  Follow  Through — Incomplete  and  Irres- 
ponsive answers  have  little  or  no  probative  val- 
ue. Any  answer,  apparently  relative  to  a perti- 
nent matter,  that  Is  not  complete  and  to  the 
point  should  be  followed  up  by  questioning  the 
subject  about  all  knowledge  he/she  has  con- 
cerning every  facet  of  the  topic.  The  agent 
should  follow  through  on  every  pertinent  lead 
and  Incomplete  answer.  The  agent  should  con- 
tinue asking  questions  until  he/she  has  all  the 
Information  he/she  can  reasonably  expect  to 
get. 

(3)  The  following  suggestions  will  help  the 
agent  to  follow  through,  and  to  obtain  answers 
that  are  complete  and  accurate: 

(a)  Use  short  questions  confined  to  one 
topic  which  can  be  clearly  and  easily 
understood. 

(b)  Ask  questions  that  require  narrative  an- 
swers; avoid  "yes”  and  "no”  answers,  whenev- 
er possible. 

(c)  Whenever  possible  avoid  questions 
that  suggest  part  of  the  answer,  l.e.,  "leading 
questions.” 

(d)  Question  the  witness  about  how  he/ 
she  learned  what  he/she  states  to  be  fact  The 
witness  should  also  be  required  to  give  the 
factual  basis  for  any  conclusions  he/she 
stated. 

(e)  Be  alert  so  as  to  prevent  the  witness 
from  aimlessly  wandering.  Where  possible,  re- 
quire a direct  response. 

(0  Prevent  the  witness  from  leading  the 
agent  far  afield.  The  witness  should  not  be  al- 
lowed to  confuse  the  issue  and  leave  basic 
questions  unanswered. 

(g)  Concentrate  more  on  the  answers  of 
the  witness  than  on  the  next  question. 

(h)  To  avoid  an  unrelated  and  Incomplete 
chronology,  the  agent  should  clearly  under- 
stand each  answer  and  ensure  that  any  lack  of 
clarity  Is  eliminated  before  continuing. 

(I)  When  all  Important  points  have  been 
resolved,  terminate  the  Interview;  If  possible, 
leave  the  door  open  for  further  meetings  with 
the  subject. 

(4)  The  subject  should  completely  answer 
the  following  basic  questions: 

(a)  Who? — Complete  Identification  should 
be  made  of  all  persons  referred  to.  This  In- 
cludes: description,  address,  alias,  "trading 
as,”  “also  known  as,”  citizenship,  reputation, 
and  associates.  If  the  person  cannot  be  identi- 
fied by  name,  a physical  description  should  be 
requested  and  should  include:  age,  height, 
weight,  color  of  eyes,  hair,  skin,  description  of 
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build,  clothing,  unusual  markings,  scars,  mental 
or  physical  delects.  Questions  should  also  cov- 
er any  aids  worn  by  the  Individual,  such  as 
glasses,  hearing  aid,  wig  or  toupee,  cane,  brac- 
es and  other  items. 

(b)  What? — Complete  details  as  to  what 
happened.  Questions  should  relate  to  events 
and  methods  and  systems.  A complete  answer 
should  be  developed.  Trace  the  event  from  Its 
Inception  to  Its  ultimate  termination.  For  exam- 
ple, a sale  starts  with  a customer  placing  an 
order,  either  orally  or  In  writing,  and  terminates 
when  the  payment  Is  ultimately  placed  In  some 
depository.  Every  detail  concerning  what  hap- 
pened to  that  sale  and  what  happened  to  every 
book,  record,  document,  or  person  connected 
with  it  should  be  determined. 

(c)  Where? — Complete  details  regarding 
the  location  of  books,  records,  assets,  bank 
and  brokerage  accounts,  witnesses,  clients, 
customers,  safe  deposit  boxes,  sates,  and  the 
like.  A description  ol  the  location  should  Include 
the  general  area,  as  well  as  the  Identification  of 
the  person  who  has  custody  and  control  of  the 
Item.  A complete  description  of  the  place 
should  Include  the  size,  shape,  color,  and 
location. 

(d)  When?—' The  time  can  be  established 
by  direct  questioning,  by  relating  the  Incident  to 
some  known  event,  or  by  associating  the  event 
to  some  person,  place,  or  thing. 

(e)  How? — Complete  details  about  how 
the  event  occurred,  or  how  the  operation  was 
conducted.  How  did  the  subject  acquire  knowl- 
edge? Was  It  through  seeing,  hearing,  feeling, 
or  smelling,  or  performing  duties?  How  were 
transactions  recorded:  written,  typed,  matching 
entries,  others? 

(0  Why? — Everything  Is  done  for  a reason. 
Determine  the  motive  by  questioning  the  wit- 
ness about  his/her  actions.  What  caused  him/ 
her  to  act?  Who  caused  him/her  to  act?  How 
was  he/she  motivated?  Since  these  are  the 
most  Important  questions,  especially  when  re- 
lating to  or  reflecting  an  evil  purpose,  they 
should  receive  special  consideration. 

(5)  Maintain  Control 

(a)  The  agent  should  maintain  full  control 
of  the  Interview.  He/she  usually  can  accom- 
plish this  by  limiting  each  participant  to  the 
rights,  duties,  and  privileges  he/she  Is  entitled 
to  at  the  Interview.  Any  deviation  should  be 
corrected  Immediately  by  Informing  the  Individ- 
ual ot  his/her  role  and  by  not  allowing  him/her 
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to  go  beyond  It.  If  the  agent  cannot  maintain 
complete  control  of  the  Interview,  he/she 
should  end  It  and  arrange  to  continue  when  the 
situation  Is  corrected.  The  record  should  show 
all  the  agent's  attempts  to  conect  the  Individu- 
al’s Improper  conduct,  as  well  as  the  agent's 
reason  for  terminating  the  Interview  before  It  Is 
completed. 

(b)  After  all  persons  are  informed  of  why 
they  are  present  at  the  Interview,  the  agent 
should  confine  their  activities  to  the  roles 
indicated: 

1 Principal — The  principal  Is  called  upon 
to  answer  questions,  and  he/she  should  be 
permitted  to  make  any  explanations  in  any  rea- 
sonable manner  he/she  may  desire.  He/she 
should  be  encouraged  to  tell  his/her  side  ot  the 
case,  without  Interruption.  He/ she  has  a right  to 
refuse  to  answer  any  question  that  he/ she  feels 
will  Incriminate  him/her.  This  is  a personal  right 
and  can  be  Invoked  only  by  the  principal. 

2 Witness— The  witness  must  comply 
with  every  request  made  by  the  agent  that  Is 
both  legal  and  reasonable.  However,  the  wit- 
ness has  a right  to  refuse  the  request,  If  he/ she 
teets  that  the  Information  may  incriminate  him/ 
her.  This  right  cannot  be  Invoked  on  the  ground 
that  the  Information  will  Incriminate  the  defend- 
ant or  someone  else. 

3 Special  agent — The  special  agent 
should  question  the  taxpayer  about  any  matters 
the  agent  deems  relevant  to  the  lax  case,  un- 
less the  agent  feels  that  It  would  be  to  the 
government's  disadvantage  to  ask  questions 
that  would  reveal  particular  Information.  Since 
the  special  agent  Is  responsible  for  the  develop- 
ment of  evidence,  It  Is  his/her  obligation  to 
conduct  the  Interview  in  any  manner  he/she 
deems  appropriate.  If  he/she  grants  permis- 
sion to  a cooperating  officer  to  question  the 
subject,  the  agent  should  Instruct  the  officer  In 
the  method  and  technique  to  be  used. 

4 Cooperating  Officer— The  revenue 
agent  or  revenue  officer  may  assist  the  special 
agent  whenever  any  tax  or  technical  account- 
ing problems  occur  during  the  Interview.  The 
cooperating  officer  should  not  question  the  wit- 
ness until  the  officer  has  discussed  the  matter 
with  the  special  agent 

5 Accountant  representative — The  ac- 
countant’s duty  Is  to  assist  his/her  client  In  all 
bookkeeping  and  accounting  matters. 
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6 Legal  representative — The  attorney 
has  a duty  to  furnish  legal  advice  to  his/her 
client  relating  to  any  matter  discussed.  This  Is 
the  attorney's  principal  function  at  an  Interview. 

7 Recorder— The  recorder's  function  is 
to  prepare  a permanent  record  of  the  Interview. 
A mechanical  recording  device  may  be  used  In 
conjunction  with  the  recorder  or  In  lieu  of  a 
recorder,  where  necessary,  provided  all  parties 
to  the  proceeding  consent  thereto. 

(8)  The  aforementioned  rights,  duties,  and 
privileges  are  subject  to  changes  by  the  courts, 
legislatures,  and  the  policy  of  the  Service.  (See 
341  through  345.) 
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Record  of  Interview 


346.51  (i-rs-eo) 

Introduction 

(1)  The  principal  purpose  of  an  Interview  is  to 
obtain  all  the  facts  helpful  In  resolving  the  case. 
Therefore,  It  Is  necessary  to  prepare  a perma- 
nent record  of  every  Interview  to  be  preserved 
for  future  use.  It  is  usually  prepared  on  one  of 
the  following  forms: 

Fom  E.hbttuo 

(a)  Affldav*  WO-7 

(b)  Statement  300-» 

(ej  Question  and 

answer  statement  300-9 

(d)  Memorandum  o< 

Interview  300-10 

(a)  Informal  notes 

or  diary  entries  300-11 


346.52  979\ 

Affidavit 

An  affidavit  Is  a written  or  printed  declaration 
or  statement  of  facts  made  voluntarily,  and  con- 
firmed by  the  oath  or  affirmation  of  the  party 
making  It.  before  an  officer  having  authority  to 
administer  such  oath.  No  particular  form  of  affi- 
davit Is  required  at  common  law.  It  Is  customary 
that  affidavits  have  a caption  or  title,  the  judicial 
district  In  which  given,  the  signature  of  the  affi- 
ant, and  the  |urat,  which  property  Includes  au- 
thentication. Exhibit  300-7  is  a suggested  tor- 
mat  containing  all  these  characteristics  which 
add  to  the  dignity  and  usefulness  of  the 


MT  9781-1  affidavit. 


Handbook  lor  Special  Agents 


page  9781-109 

(1—18 — 00) 


page  9781-110 

(1 -IB-80) 


346.53  (1-1640)  9781 

Statement 

A statement  In  a general  sense  Is  a declara- 
tion of  matters  of  (act.  Although  the  term  has 
come  to  be  used  (or  a variety  ol  formal  narra- 
tives of  facts  required  by  law,  It  Is  In  a limited 
sense,  a formal,  exact,  detailed  presentation  of 
the  facts.  The  statement  may  be  prepared  in 
any  form  and  should  be  signed  and  dated  by  the 
person  preparing  it.  If  possible,  the  witness 
should  also  sign  the  statement  and  signify  that 
he/she  read  and  understood  It  or  that  It  was 
read  to  him/her.  A statement  (Exhibit  300-8) 
generally  contains  the  comments  and  remarks 
ol  the  witness,  and  13  used  whenever  It  Is  not 
feasible  to  place  the  witness  under  oath;  e.g.,  a 
so-called  "affidavit,"  without  the  affiant's  oath 
Is  in  effect  a statement. 

346.54  (i-ie-80)  9791 

Question  and  Answer  Statement 

346.541  <1-18-807  9781 

Elements 

(1)  A question  and  answer  statement  Is  a 
complete  transcript  of  the  questions,  answers, 
and  statements  made  by  each  participant  at  an 
Interview.  It  may  be  prepared  from  the  record- 
er’s notes  or  from  a mechanical  recording  de- 
vice. A mechanical  recording  device  may  be 
used  to  record  statements  when  no  stenogra- 
pher is  readily  available  for  that  purpose,  with 
the  express  advance  consent  of  all  parties  to 
the  conversation.  The  source  used  to  prepare 
the  transcript  should  be  preserved  and  associ- 
ated with  the  case  file  because  It  may  be  need- 
ed In  court  to  establish  what  was  said.  The 
transcript  (suggested  format  shown  In  Exhibit 
300-9)  should  be  prepared  on  standard  size 
(8*  XIO'/j’)  plain  bond  paper  with  each  ques- 
tion consecutively  numbered  and  should  con- 
tain the  following: 

(a)  The  time  and  place  where  the  testimo- 
ny Is  obtained. 

(b)  Name  and  address  of  person  giving 
testimony. 

(c)  The  matter  the  testimony  relates  to. 

(d)  Name  and  title  of  person  asking  ques- 
tions and  person  giving  answers. 

(e)  The  names  and  titles  of  all  persons 
present,  Including  attorney  or  accountant  pres- 
ent to  assist  the  witness.  Also  the  reason  for 
each  person  being  present,  If  not  self-evident. 

(0  Generally,  the  purpose  for  the  Interview 
should  be  stated. 


(g)  Information  given  to  the  witness  con- 
cerning his  rights  relating  to  self-incrimination 
and  counsel,  If  appropriate. 

(h)  Administration  of  oath. 

(1)  Questions  and  answers  establishing 
that  the  statement  was  made  freely  and  volun- 
tarily, without  duress,  and  that  no  promises  or 
commitments  were  made  by  the  agents. 

(|)  Offer  to  allow  witness  to  make  any 
statement  for  the  record,  and.  If  advisable,  an 
opportunity  to  examine  and  to  sign  the 
transcript. 

(k)  Jurat:  The  officer  who  administers  the 
oath  should  complete  the  jurat.  It  Is  preferable, 
but  not  essential,  to  have  the  same  officer  who 
Interviewed  the  taxpayer  complete  the  jurat. 

(l)  Signatures  of  any  Government  witness- 
es present. 

(m)  Signature  and  certificate  of  person 
preparing  the  statement,  showing  the  source  of 
the  original  Information  used  to  prepare  it. 

(2)  A stenographer's  original  shorthand 
notes  of  statement  by  a principal  or  a witness  In 
a case  will  be  filed  with  the  considered  part  of 
the  workpapers  relating  to  the  case.  The  pages 
containing  such  notes  will  be  removed  from  the 
notebook,  numbered,  stapled  In  order,  and 
sealed  In  an  envelope  by  the  stenographer.  The 
following  Information  will  be  written  on  the  en- 
velope: the  case  number,  the  name  of  the  per- 
son whose  statements  are  recorded,  the  date 
the  statements  were  made,  the  number  of 
pages  of  notes,  and  the  name  of  the 
stenographer. 

(3)  Recordings  of  statements  by  a principal 
or  a witness  made  through  the  use  of  stenotype 
machines  or  sound  recording  devices  will  be 
labeled  and  filed  In  a manner  similar  to  that 
prescribed  In  (2)  above. 

(4)  A special  agent's  notes  made  substan- 
tially contemporaneous  to  Interviews  of  the  tax- 
payer or  prospective  witnesses  and  which  are 
used  In  the  preparation  of  memorandums  of 
Interview,  affidavits  and  other  similar  reports 
will  be  preserved  and  retained  In  the  case  file. 
Notes  should  contain  the  date  of  the  Interview 
and  the  Initials  of  their  maker  In  the  upper  right 
corner. 

(5)  Stenographers'  notes  and  other  verbatim 
recordings  of  statements  made  In  connection 
with  a collateral  Investigation  will  be  packaged 
and  Identified  In  accordance  with  the  procedure 
prescribed  In  (2)  and  (3)  above  and  will  be  sent, 
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with  the  collateral  report,  to  the  district  that 
requested  the  Investigation. 

(6)  See  also  IRM  9715. 


346.542  (i-ia-eo)  9?ai 

Off-Record  Discussions 

Off-record  discussions  should  not  be  permit- 
ted during  a recorded  Interview  of  a taxpayer, 
and  kept  to  a minimum  during  a recorded  inter- 
view of  a witness. 


346.55  <1-18-80)  9781 

Memorandum  of  Interview 

(1)  A memorandum  of  interview  Is  an  infor- 
mal note  or  instrument  embodying  something 
that  the  person  desires  to  fix  In  memory  by  the 
aid  of  written  record.  It  Is  a record  of  what 
occurred  at  the  interview  and  usually  Is  in  the 
format  shown  In  Exhibit  300-10.  The  memoran- 
dum shows  the  date,  time,  place,  and  persons 
present  as  well  as  what  transpired.  It  should  be 
promptly  signed  and  dated  by  the  agents  pres- 
ent. If  the  witness  is  advised  of  his/her  constitu- 
tional rights  during  the  Interview,  this  fact 
should  be  noted  In  the  memorandum. 

(2)  Since  the  person  interviewed  may  be  a 
Government  witness  In  a criminal  trial,  the  spe- 
cial agent  should  bear  In  mind  that  1 8 USC  3500 
provides  for  defense  inspection  of  any  pre-trial 
statement  about  whose  subject  matter  the  wit- 
ness has  testified  on  direct  examination.  Case 
Interpretation  of  this  subsection  covers  sub- 
stantially verbatim  recitals  of  witnesses’  oral 
statements  which  are  contemporaneously  re- 
corded. This  Includes  memorandums  of  Inter- 
view. {Anthony  M.  Palermo  v.  U.S.;  U.S.  v.  Pap- 
worth]  Handwritten  notes  made  by  an  agent 
during  an  Interview  and  used  as  the  basis  for  a 
more  detailed  memorandum  or  report  may  be 
subject  to  Inspection  by  a court  and  should  be 
preserved  and  retained  In  the  case  file.  Trial 
courts  have  substantial  discretionary  authority 
In  Interpreting  the  statute.  Special  agents, 
therefore,  should  confine  memorandums  to  the 
facts  developed  In  their  Interviews,  and  should 
avoid  opinions,  conclusions,  and  other  extrane- 
ous matters. 

(3)  Subsection  637.82  contains  a discussion 
of  18  USC  3500  and  cases  determining  when 
defense  Inspection  of  memorandums  of  Inter- 
view will  be  permitted  In  a criminal  trial. 
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Informal  Notes  or  Diary  Entries  of 
Interview 

Informal  notes  should  contain  sufficient  de- 
tails to  permit  the  agent  to  refresh  his  memory 
as  to  what  transpired  at  the  interview.  Any 
method  of  recording  the  entries  is  sufficient.  It  It 
shows  the  time,  place,  persons  present,  and 
what  occurred.  Details  of  Interviews  should  not 
be  entered  In  the  diary,  but  rather  a memoran- 
dum should  be  made  and  kept  In  the  case  file 
(see  Exhibit  300-11).  A note  should  be  made  In 
the  diary  of  the  time,  place,  and  persons  Inter- 
viewed (see  Exhibit  300-11). 

346.6  (1-16-60)  9781 

Procedure 

(1)  Review  and  corrections — Every  record  of 
an  Interview  should  be  carefully  reviewed  for 
any  typographical  errors,  and  for  accuracy  of 
context.  If  the  statement  is  to  be  examined  by 
the  witness,  he/she  may  be  permitted  to  cor- 
rect typographical  enors  or  to  make  minor  mod- 
ifications of  his/her  testimony.  The  witness 
should  never  be  permitted  to  alter  the  record,  or 
to  delete  any  of  his/her  testimony.  The  witness 
may,  however,  submit  an  affidavit  or  give  testi- 
mony modifying  his/her  original  statements. 

(2)  Execution— Every  document  made  un- 
der oath  should  have  a simple  certificate  evi- 
dencing the  fact  that  It  was  property  "executed 
before  a duly  authorized  officer.  The  usual  and 
proper  form,  referred  to  as  the  "jurat,"  Is  "Sub- 
scribed and  sworn  to  before  me  at  (address)," 
followed  by  the  date,  signature  and  title  of  the 
officer.  If  the  |urat  shows  an  affirmation,  the 
word  "affirmed"  will  be  sufficient.  The  agent 
administers  the  oath  by  having  the  witness 
stand,  raise  his/her  right  hand,  and  make  a 
declaration  that  the  document  is  true  and 
correct. 

(3)  Persons  entitled  to  copies — Upon  re- 
quest, a copy  of  an  affidavit  or  transcript  of  a 
question  and  answer  statement  will  be  fur- 
nished a witness  promptly,  except  In  circum- 
stances deemed  by  the  Regional  Commission- 
er to  necessitate  temporarily  withholding  a" 
copy.  (See  Policy  Statement  P-9-31.) 


Handbook  (or  Special  Agents 


page  9781-111 

(9-8-80) 


(4)  Subsequent  use  by  special  agent — The 
record  of  Interview  generally  Is  not  admissible 
as  evidence  at.  the  trial,  but  may  be  used  to 
refresh  the  memory  of  a witness  or  to  discour- 
age a witness  from  changing  his/her  testimony. 
It  may  also  be  used  to  Impeach  a witness  on  the 
stand  when  his/her  previous  statements  are 
Inconsistent  with  his/her  testimony,  or  to  fur- 
nish a basis  for  prosecution  of  a witness  who 
testifies  falsely  at  the  trial.  If  the  statement  con- 
stitutes a confession  or  an  admission  against 
interest,  the  pertinent  parts  may  be  used  as 
such  in  evidence  at  the  trial.  The  record  also 
serves  as  a valuable  source  of  Information  for 
subsequent  examinations  If  It  contains  the  per- 
sonal and  financial  history  of  the  taxpayer.  It 
may  be  used  to  establish  a starting  point  or 
"cut-oft"  for  a subsequent  net  worth  case,  or  to 
provide  leads  to  other  violations  by  the  sub|ect 
or  other  Individuals. 

346.7  ti-ts-eo)  9791 

Application 

All  techniques  outlined  In  346  are  subject  to 
IRM  9384  and  any  related  Manual 
Supplements. 

347  (1-18-90)  9791 

Circular  Form  Letter 

347.1  79-9-90)  9791 

General 

Mail  circularization  19  a written  request  to  third 
parties  for  information  where  more  than  ten 
letters  of  a similar  nature  are  sent  Mall  circulari- 
zation to  obtain  third  party  evidence  may  be, 
under  certain  circumstances,  the  most  practical 
means  of  obtaining  documentary  evidence  In 
an  Investigation  when  a large  number  of  per- 
sons, widely  scattered  geographically,  need  to 
be  reached.  If  not  Judiciously  used,  mall  circular- 
ization may  result  in  unwarranted  embarrass- 
ment to  the  taxpayer  or  cause  unfavorable  pub- 
lic reaction,  thus  subjecting  the  Service  to 
criticism. 

347.2  (9-9-90)  9791 

Procedure 

To  ensure  proper  use  of  this  technique,  mall 
circularization  will  not  be  undertaken  In  any 
case  without  the  prior  approval  of  the  Chief, 
Criminal  Investigation  Division,  including  ap- 
proval of  the  letters  to  be  sent  out  Care  must  be 
exercised  In  approving  mall  circularization  to 
ensure  that  maiUnquIries  are  sent  only  to  those 
third  parties  who,  In  the  view  of  the  Chief,  Crimi- 
nal Investigation  Division,  are  a likely  source  of 
Information;  the  Information  sought  Is  Important 


to  the  Investigation;  and  obtaining  the  Informa- 
tion by  other  means.  If  at  all  possible,  would  not 
be  practical  because  of  either  delays  in  investi- 
gation, costs  involved,  or  similar  reasons.  Cau- 
tion must  be  exercised  not  be  damage  the  repu- 
tation of  the  taxpayer  by  making  the  letter  either 
offensive  or  suggestive  of  any  wrongdoing  by 
the  taxpayer.  Appropriate  wording  could  be 
"The  Internal  Revenue  Service  Is  conducting 
an  Investigation  of . . .”.  When  mailing  clrculari- 
zatlons,  all  such  letters  will  be  signed  by  the 
special  agent  with  prior  approval  of  the  Chief, 
Criminal  Investigation  Division,  indicated  on  the 
file  copy.  The  title  “Special  Agent"  and  Criminal 
Investigation  Division  will  be  Included  In  the 
signature  block. 

348  (1-19-90)  9791 

Disclosure 

348.1  (1-19-90)  9791 

General 

All  returns  and  return  Information  are  confi- 
dential and  may  not  be  disclosed  except  as 
authorized  by  the  Internal  Revenue  Code.  This 
rule  applies  to  all  present  and  former  IRS  em- 
ployees. Civil  and  criminal  sanctions  may  be 
Imposed  upon  Intentional  violators. 

348.2  (1-18-90)  9791 

Definitions 

(1)  A "return”  Is  any  tax  return  or  Information 
return,  schedules,  and  attachments  thereto,  in- 
cluding any  amendment  or  supplement,  which 
Is  required  or  permitted  to  be  filed  and  Is  In  fact 
filed  by  a taxpayer  with  the  Secretary  of  the 
Treasury.  Examples  Include: 

(a)  Forms  1040,  Schedules  A,  B,  C and 
Forms  W-2. 

(b)  A taxpayer  has  filed  an  Income  tax  re- 
turn and  subsequently  submits  a letter  to  IRS 
explaining  an  Item  on  the  original  return.  The 
letter  Is  within  the  definition  of  return. 

(2)  The  statutory  definition  of  "return  Infor- 
mation" Is  very  broad.  It  Includes  any  Informa- 
tion other  than  a taxpayer's  return  Itself  which 
IRS  has  obtained  from  any  source  or  developed 
through  any  means  which  relates  to  the  poten- 
tial liability  of  any  person  under  the  Code  for  any 
tax.  penalty,  Interest,  fine,  forfeiture  or  other 
Imposition  or  offense.  It  Includes  Information 
extracted  from  a return,  e.g.,  the  names  of  de- 
pendents, locations  of  business  Interests,  bank 
accounts,  etc.  Examples  Include: 

(a)  The  fact  that  a person  has  filed  a return 
or  Is  under  Investigation  Is  recorded  In  IRS  files. 
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(b)  The  fact  that  the  Service  has  copies  of 
public  records  maintained  In  Its  files  which  were 
secured  from  a county  clerk's  office  pursuant  to 
an  Investigation  of  a taxpayer. 

(3)  "Taxpayer  return  Information”  Is  return 
Information  which  Is  filed  with  or  furnished  to  the 
IRS  by  or  on  behalf  of  the  taxpayer  to  whom  the 
return  Information  relates.  This  Includes,  for  ex- 
ample, data  supplied  by  a taxpayer’s  represent- 
ative (e.g.,  his  accountant)  to  the  IRS  In  connec- 
tion with  an  audit  of  his  return. 

(4)  Disclosure  Is  the  making  known  of  re- 
turns or  return  Information  In  any  manner.  A 
disclosure  may  be  either  direct  or  Indirect.  Dis- 
cussing specific  facts  of  a case  you  are  working 
on  with  your  supervisor  is  a disclosure  although 
clearly  a proper  one. 

(5)  Tax  Administration  Includes  the  enforce- 
ment of  not  only  the  Internal  Revenue  Laws,  but 
also  the  enforcement  of  other  related  Federal 
Statutes  where  such  enforcement  Is  done  In 
connection  with  the  administration  of  tax  laws. 

348.3  (1-18-90)  9791 

Disclosures  for  Investigative 
Purposes 

Special  agents  are  specifically  authorized  by 
IRC  6103(k)(6)  to  disclose  return  Information  to 
the  extent  necessary  to  gather  data  which  may 
be  relevant  to  a tax  Investigation.  Situations  In 
which  special  agents  may  have  to  make  such 
disclosures  In  order  to  perform  their  duties  arise 
on  a dally  basis.  For  example,  this  occurs  when- 
ever they  contact  third  parties  believed  to  have 
information  pertinent  to  a tax  Investigation.  IRC 
6103(k)(6)  permits  the  disclosure  of  return  Infor- 
mation In  the  Investigation  process  but  does  not 
authorize  the  disclosure  of  returns  themselves. 
They  may  be  disclosed  during  the  Investigation 
process  only  to  their  preparer.  When  soliciting 
Information  from  a third  party  other  than  a return 
preparer  during  a tax  Investigation,  a special 
agent  may  not  show  a taxpayer's  tax  return  to 
the  third  party.  However,  pertinent  data  (e.g., 
the  nature  and  amount  of  Income,  deductions, 
expenses,  etc.)  may  be  extracted  from  the  tax 
return  and  used  In  questions  to  third  parties. 

348.4  (f-t8-80)  9791 

Disclosure*  to  Other  Treasury 
Employees 

(1)  On  many  occasions,  IRS  employees 
have  an  official  need  for  certain  returns  or  re- 
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turn  information  In  the  special  agent  s case  file. 
Such  employees  Include  the  special  agent's 
group  manager,  another  special  agent,  a reve- 
nue agent,  a revenue  officer,  etc.  The  term 
“official  need"  Is  the  key  to  whether  disclosure 
to  another  IRS  employee  Is  proper. 

(2)  A written  request  will  generally  be  re- 
quired before  tax  Information  In  the  possession 
of  the  IRS  will  be  disclosed  to  an  employee  of 
another  component  of  the  Department  of  the 
Treasury  whose  official  duties  require  the  Infor- 
mation for  tax  administration  purposes. 

348.5  (1-18-90)  9791 

Disclosures  to  The  Department  of 
Justice  for  Tax  Administration 
Purposes 

Approved  special  agent  reports  are  referred 
to  the  Department  of  Justice  under  the  authority 
of  IRC  6103(h)(2)  and  (3).  A disclosure  may  be 
made  to  the  Department  of  Justice  of  relevant 
returns  or  return  Information  pertaining  to  the 
taxpayer  who  Is  or  may  be  a party  to  a tax 
administration  proceeding  or  Investigation.  Re- 
turns and  return  information  of  third  parties 
gathered  in  connection  with  an  Investigation  of 
a taxpayer  may  be  disclosed  to  the  Department 
of  Justice  If  such  Information  satisfies  the  Item 
or  transactional  relationship  test  provided  In 
IRC  6103(h)(2).  The  Hem  test  Is  met  If  an  item  on 
a third  party’s  return  may  relate  to  the  resolution 
of  an  Issue  In  the  tax  administration  proceeding 
or  Investigation.  The  transaction  test  Is  met  If 
the  third-party's  returns  or  return  Information 
may  relate  to  a transaction  between  the  taxpay- 
er and  the  third  party  and  the  third-party  Infor- 
mation pertaining  to  the  transaction  may  affect 
the  resolution  of  an  Issue  In  a proceeding  or 
Investigation  Involving  tax  administration. 
Agents  contacted  by  a Justice  attorney  and 
asked  to  provide  returns  or  return  Information  In 
connection  with  an  Investigation  or  prosecution 
which  was  not  refened  by  IRS  should  tell  the 
requesting  attorney  that  the  agent  will  have  to 
seek  disclosure  advice. 

348.8  (1-18-90)  9791 

Disclosures  to  a Taxpayer’s 
Representative 

(1)  Disclosure  of  returns  and  return  informa- 
tion to  the  taxpayer's  representative  will  be 
made  only  In  tho  following  circumstances: 

(a)  The  taxpayer  Is  present  at  the  time  of 
the  disclosure;  or 
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(b)  If  the  taxpayer  is  not  present,  then  a 
disclosure  will  be  made  to  the  representative 
only:  if  the  taxpayer  has  executed  a written 
consent  to  the  disclosure  (Form  284B-D,  Dec- 
laration and  Authorization,  may  be  used  for  this 
purpose);  or  it  the  taxpayer  has  provided  his/ 
her  representative  with  a power  of  attorney 
(Form  284  8,  Power  of  Attorney,  may  be  used  for 
this  purpose). 

348.7  (t-taso)  er«i 

Disclosure  of  Tax  Information  for 
Nontax  Criminal  Administration 
Purposes  (Federal  Only) 

Often  In  the  conduct  of  tax  Investigations, 
special  agents  discover  evidence  of  Federal 
crimes  outside  the  jurisdiction  of  IRS.  If  this 
information  Is  nontax  Information,  see  text 
3488.  IRC  6103(i)  requires  IRS  In  the  Instance  of 
tax  information  to  make  a distinction  between 
taxpayer  return  information  and  return  Informa- 
tion for  disclosure  purposes.  IRC  6103(1)  per- 
mits disclosure  of  return  information  other  than 
taxpayer  return  information  upon  the  written 
request  of  the  head  of  a Federal  agency  or  upon 
the  initiative  of  the  Service.  However,  IRC 
6103(i)  permits  disclosure  of  taxpayer  return 
Information  only  upon  the  issuance  of  a court 
order.  In  both  of  these  instances,  the  Informa- 
tion will  be  reported  by  the  special  agent  to  the 
Chief,  Criminal  Investigation  Division.  See  text 
339.2 

348.8  it-ia-eo)  9791 

Disclosure  of  Nontax  Criminal 
Violations 

Any  Service  employee  who  either  witnesses 
the  commission  of  any  nontax  criminal  act  or 
receives  information  orally  or  In  writing  Indicat- 
ing facts  that  relate  to  a nontax  violation  of 
Federal,  state,  or  local  criminal  laws  which  facts 
are  not  directly  or  Indirectly  related  to  a lax 
return,  may  disclose  this  Information  to  appro- 
priate law  enforcement  officials  under  the  pro- 
cedures found  in  Chapter  35(00)  of  "new"  IRM 
1272,  Disclosure  of  Information  Handbook. 

348.9  (5-9-eo)  *711 

Disclosure  of  Special  Agents’ 

Reports  and  Information 

Contained  In  Taxpayer  Delinquent 
Account  Files  to  Probation 
Officers 

(1)  U.S.  Probation  Officers  are  appointed  by 
and  serve  under  the  direction  of  the  United 
States  District  Court.  18  U.S.C.  53654.  Rule 
32(c)  of  the  Federal  Rules  ol  Criminal  Proce- 
dure contemplates  that  the  probation  service  of 
the  court  will  make  a presentence  Investigation 
and  report  to  the  court  before  Imposition  of 
sentence,  unless  the  defendant  waives,  with 
the  permission  of  the  court,  a presentence  In- 
vestigation and  report,  or  the  court  determines 


that  the  record  contains  sufficient  Information 
to  enable  the  court  to  exercise  meaningful  sen- 
tencing discretion.  The  rule  specifically  pro- 
vides that  the  "report  ol  the  presentence  Inves- 
tigation shall  contain  any  prior  criminal  record  of 
the  defendant  and  such  information  about  his/ 
her  characteristics,  his/her  financial  condition 
and  the  circumstances  surrounding  his/her  be- 
havior as  may  be  helpful  in  imposing  sentence 
or  In  granting  probation  or  In  the  correctional 
treatment  of  the  defendant,  and  such  other  In- 
formation as  may  be  required  by  the  court." 
Probation  officers  are  not  permitted  to  submit 
the  presentence  report  to  the  court  or  disclose 
its  contents  to  anyone,  unless  the  defendant 
has  pleaded  guilty  or  nolo  contendere  or  has 
been  found  guilty.  The  |udge  may  Inspect  the 
presentence  report  at  any  time,  however,  with 
the  written  consent  of  the  defendant. 

(2)  It  Is  the  view  of  the  Chief  Counsel  that  the 
special  agents’  report  may  be  disclosed  to  a 
probation  officer  In  cases  where  a taxpayer  has 
pleaded  guilty  or  nolo  contendere  or  has  been 
found  guilty  of  Federal  tax  law  violations,  for  the 
purpose  of  preparing  the  report  contemplated 
by  Rule  32(c)  of  the  Federal  Rules  of  Criminal 
Procedure.  The  disclosure  of  special  agents’ 
reports  to  probation  officers  is  authorized  by 
IRC  56103(h)(4).  However,  information  con- 
tained in  the  report  shall  not  be  disclosed  if  such 
disclosure  would  identify  a confidential  Infor- 
mant or  seriously  impair  a civil  or  criminal  tax 
Investigation.  Inspection  of  the  special  agents’ 
report  by  the  probation  officer,  to  the  extent 
material  and  relevant,  should  be  made  at  a 
convenient  location,  such  as  the  U.S.  Attor- 
ney's office.  Proper  care  should  be  exercised  to 
provide  adequate  security  of  the  report  and  the 
Information  contained  therein,  to  prevent  unau- 
thorized disclosure. 

(3)  Occasionally  U.S.  Probation  Officers  will 
request  tax  Information  from  the  Service  as  part 
of  a presentence  investigation  in  a non-tax 
criminal  case.  Disclosures  may  be  made  to  pro- 
bation officers  in  these  circumstances  only  as 
provided  In  IRC  56103(c).  Temp.  Reg. 
404.6103(c)-1  provides  the  format  that  must  be 
followed  In  any  taxpayer  authorization  or  waiver 
that  Is  submitted  for  the  purpose  of  allowing  a 
probation  officer  to  receive  tax  Information. 

(4)  Following  conviction  for  criminal  tax  vio- 
lations, courts  In  some  Instances  specify  that 
probation  of  the  sentence  Imposed  Is  condi- 
tioned upon  satisfactory  settlement  and/or 
payment  of  civil  liability  for  taxes  and  penalties. 
The  Director,  Criminal  Investigation  Division, 
will  take  whatever  steps  are  necessary  to  Initi- 
ate appropriate  legal  action  in  any  case  where 
the  taxpayer  has  failed  to  comply  with  the  con- 
ditions of  the  probation.  See  IRM  9537.2.  IRC 
56103(h)(4)  permits  the  disclosure  of  informa- 
tion contained  In  Taxpayer  Delinquent  Account 
files  to  U.S.  Probation  Officer  In  a judicial  pro- 
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ceeding  pertaining  to  tax  administration  for  the 
purpose  of  Informing  the  court  of  any  non-com- 
pliance with  the  terms  of  the  taxpayer’s  proba- 
tion. See  9537.2  for  the  rules  governing  dlsclo- 
sure  to  probation  officers  In  these 
circumstances. 

350  (i-te-eo)  ozai 

Documentary  Evidence 

351  (i-is-ao)  »7«t 

Definition  of  Documentary 
Evidence 

Documentary  evidence  is  evidence  consist- 
ing of  writings  and  documents  as  distinguished 
from  parol,  that  is,  oral  evidence. 

352  (i-ia-eo)  srst 

Best  Evidence  Rule 

352.1  it-ia-to)  9781 

Definition, of  Best  Evidence  Rule 

(1)  The  best  evidence  rule,  which  applies 
only  to  documentary  evidence.  Is  that  the  best 
proof  of  the  contents  of  a document  Is  the 
document  itself. 

(2)  The  best  evidence  rule,  requiring  produc- 
tion of  the  original  document,  is  confined  to 
cases  where  It  Is  sought  to  prove  the  contents 
of  the  document.  Production  consists  of  either 
making  the  writing  available  to  the  judge  and 
counsel  for  the  adversary,  or  having  it  read 
aloud  In  open  court.  Facts  about  a document 
other  than  its  contents  are  provable  without  Its 
production.  (4  Wigmore  (3d  Ed.)  1248)  For  ex- 
ample, the  fact  that  a sales  contract  was  made 
Is  a fact  separate  fro.m  the  actual  terms  ol  the 
contract  and  may  be  proved  by  testimony 
alone. 

(3)  Certain  documents,  such  as  leases,  con- 
tracts or  even  letters,  which  are  executed 
(signed)  In  more  than  one  copy  are  all  consid- 
ered originals  and  any  one  of  the  copies  may  be 
produced  as  an  original. 

352.2  (1-18-8 0)  8781 

Application  of  Best  Evidence  Rule 

(1)  When  an  original  document  is  not  pro- 
duced, secondary  evidence,  which  could  con- 
sist of  testimony  of  witnesses  or  a copy  of  the 
writing,  will  be  received  to  prove  its  contents  II 
its  absence  Is  satisfactorily  explained.  Unavail- 
ability of  the  original  document  Is  a question  to 
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be  decided  by  the  trial  judge,  just  as  he/she 
decides  all  questions  regarding  admissibility  of 
evidence. 

(2)  The  reason  for  the  rule  is  to  prevent  fraud, 
mistake,  or  error.  For  example,  the  testimony  of 
a special  agent  as  to  the  contents  of  a sales 
invoice  itself  Is  unavailable.  However,  In  that 
event,  the  special  agent's  testimony  Is  admissi- 
ble even  though  the  person  who  prepared  the 
invoice  Is  available  to  testify.  The  best  evidence 
rule  will  not  be  invoked  to  exclude  oral  testimo- 
ny of  one  witness  merely  because  another  wit- 
ness could  give  more  conclusive  testimony. 

352.3  (1-18-80)  >781 

Secondary  Evidence 

(1)  All  evidence  falling  short  of  the  standard 
for  best  evidence  is  classed  as  secondary  evi- 
dence and  is  a substitute  for  better  evidence. 
Stated  in  another  way,  when  It  is  shown  from 
the  face  of  the  evidence  Itself  or  by  other  proof 
that  better  evidence  was  or  Is  available,  the 
evidence  Is  classified  as  secondary  evidence. 

(2)  Secondary  evidence  may  be  either  the 
testimony  of  witnesses  or  a copy  of  the  writing. 
There  is  no  settled  Federal  rule  stating  which  of 
these  is  a higher  degree  of  secondary 
evidence. 

(3)  Before  secondary  evidence  of  any  nature 
may  be  admitted,  there  must  be  satisfactory 
evidence  of  the  present  or  former  existence  of 
an  original  document,  (Fidelity  Trust  Co.  v.  Ma- 
yhugh;  Canister  Co.  v.  U.S.]  properly  executed 
and  genuine.  (O'Donnell  v.  U.S.)  It  must  be 
established  that  the  original  has  been  de- 
stroyed, lost,  stolen,  or  Is  otherwise  unavail- 
able. In  all  cases,  except  destruction  provable 
by  an  eyewitness,  the  party  proving  the  docu- 
ment must  have  used  all  reasonable  means  to 
obtain  the  original,  i.e.,  he/she  must  have  made 
such  diligent  search  as  was  reasonable  under 
the  facts.  (Klein  v.  U.S.)  Some  cases  have  spe- 
cifically set  the  rule  that  search  must  be  made  in 
the  place  where  the  document  was  last  known 
to  be,  or  that  inquiry  must  be  made  of  the  person 
who  last  had  custody  of  It.  In  every  case,  the 
sufficiency  of  the  search  Is  a matter  to  be  deter- 
mined by  the  court.  (Sellmayer  Packing  Co.  v. 
Commissioner  ol  Int.  Rev.;  Fogel  v.  U.S.; 
O'Donnell  v.  U.S.)  If  a document  Is  offered  as 
secondary  evidence  It  must  be  shown  to  be  a 
correct  copy  of  the  original. 
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(4)  When  the  original  document  has  been 
destroyed  by  the  party  attempting  to  prove  Its 
contents,  secondary  evidence  ol  the  contents 
will  be  admitted,  il  the  destruction  was  in  the 
ordinary  course  ol  business,  or  by  mistake,  or 
even  Intentionally,  provided  it  was  not  done  tor 
any  fraudulent  purpose.  [R/ggs  v.  Tayloe,  9 
Wheaton;  McDonald  v.  U.S.;  Granqulst  v.  Har- 
vey] In  the  Granqulst  case  the  defendant's  In- 
come tax  returns  had  been  destroyed  pursuant 
to  Executive  Order  and  statutory  authority.  At 
the  trial,  secondary  evidence  In  the  form  of  oral 
testimony  and  state  returns  was  admitted  to 
establish  the  contents  of  the  missing  Income 
tax  returns. 

(5)  In  a civil  case,  secondary  evidence  of  the 
contents  of  a document  may  be  Introduced  If 
the  original  is  in  the  possession  of  the  opponent 
in  the  case,  provided  the  party  attempting  to 
introduce  the  copy  has  first  served  a notice 
upon  his/her  opponent  to  produce  the  original, 
and  the  opponent  has  failed  to  do  so.  In  a 
criminal  case  not  involving  corporate  records, 
the  Government  may  introduce  secondary  evi- 
dence of  the  defendant’s  records  without 
showing  prior  notice  to  produce.  [L/sansky  v. 
U S.;  U S.  v.  Rayburn ; McKnlght  v.  U.S.] 

(6)  The  Usansky  case  presents  a full  state- 
ment of  this  rule  and  Illustrates  Its  application. 
The  defendants  In  the  case,  on  trial  for  Income 
tax  evasion,  argued  that  the  court.  In  allowing 
Government  agents  to  testify  about  the  con- 
tents of  the  defendant's  books  and  records  and 
permitting  photostatic  pages  of  the  books  to  be 
introduced  In  evidence,  violated  the  best  evi- 
dence rule.  The  Court  of  Appeals  held: 

"So  far  as  the  best  evidence  arte  Is  concerned,  the  gov- 
ernment compiled  with  this  rule.  In  the!  ft  produced  the  best 


proof  which  could  be  produced  under  the  drcumetsnces  of 
the  case.  The  boohs  were  shown  to  be  in  possession  ol  the 
defendants;  end.  because  of  the  provisions  of  the  Fourth  and 
Fifth  Amendments,  the  court  was  without  power  to  require 
their  production  at  the  trial  (Boyd  v.  U.S.  cited).  •••  But  evi- 
dence as  to  the  contents  of  boohs  end  papers  Is  not  loet  to 
the  government  because  the  defendant  has  them  In  Ns  pos- 
session and  their  production  cannot  be  ordered  or  the  usual 
basis  laid  for  the  introduction  of  secondary  evidence  In  such 
cases,  the  rule  Is  that,  when  they  are  traced  to  Ns  posses- 
sion, the  government,  without  more  edo,  may  offer  second- 
ary evidence  of  their  contents." 

353  ff-i a-eo)  978i 

Admissibility  of  Specific  Forms  of 
Documentary  Evidence 

353.1  (i-i  a-ao)  978t 

Statutory  Provisions 

Admissibility  In  the  Federal  courts  ol  various 
forms  of  documentary  evidence  Is  covered  prin- 
cipally In  sections  1731  through  1745  of  Title  28, 
United  States  Code. 

353.2  (l-t*-80)  9781 

Business  Records 

353.21  (t-te-fl  o)  07ai 

Federal  Shop  Book  Rule 

(1)  Records  made  In  the  regular  course  of 
business  may  be  admissible  under  28  USC 
1732(a)  which  stales: 

"In  any  court  of  the  United  States  and  hi  any  court  eslab* 
Ished  by  Act  of  Congrees.  any  writing  or  record,  whether  In 
the  form  of  an  entry  In  a book  or  otherwise,  made  as  a mem- 
orandum or  record  of  any  act.  transaction,  oocuaanoe,  or 
event,  shaft  be  admissible  as  evkfenoe  of  such  act,  transac- 
tion, occurrence,  or  event,  tf  made  ki  regular  course  of  any 
business,  and  If  N was  the  regular  oouree  of  such  buehets  to 
make  such  memorandum  or  record  at  the  time  of  such  act, 
transaction,  occurrence,  or  event  or  wttNn  a reasonable  tkne 
thereafter. 
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“All  other  circumstances  ol  the  making  of  such  writing  or 
record,  including  lack  of  personal  knowledge  by  the  entrant 
or  maker,  may  be  shown  to  affect  Its  weight,  but  such  cir- 
cumstances shall  not  affect  ks  admissJbfflty. 

“The  term  business.*  as  used  In  this  section,  deludes  busi- 
ness. profession,  occupation,  and  catling  of  every  kind." 

(2)  The  above  statute  permits  showing  that 
an  entry  was  made  in  a book  maintained  in  the 
regular  course  of  business  without  producing 
the  particular  person  who  made  the  entry  and 
having  him/her  Identify  It.  [ Hoffman  v.  Palmer ] 
For  example,  in  proving  a sate,  an  employee  of 
the  customer  may  appear  with  the  original  pur- 
chase lournal  and  cash  disbursements  book  of 
the  customer,  to  testify  that  thasa  ware  books 
of  original  entry  showing  purchases  by  the  cus- 
tomer and  payments  by  him/her  to  a taxpayer 
tor  these  purchases,  even  though  the  witness  Is 
not  the  person  who  made  the  entries. 

(3)  The  essence  ot  the  "regular  course  ot 
business"  rule  Is  the  reliance  on  records  made 
under  circumstances  showing  no  reason  or  mo- 
tive to  misrepresent  the  facts.  As  stated  In  Clal- 
nos  v.  U.S.  "The  rule  contemplates  that  certain 
events  are  regularly  recorded  as  'routine  reflec- 
tions of  the  day  to  day  operations  of  a business' 
so  that  'the  character  of  the  records  and  their 
earmarks  ot  reliability’  Import  trustworthiness." 
For  example,  the  rule  Is  applied  to  bank  records 
under  the  theory  that  tha  accuracy  of  the  rec- 
ords Is  essential  to  the  very  life  of  the  bank's 
business.  [U.S.  v.  Cotter,  U.S.  Menton] 

(4)  The  mere  fact  that  a record  has  been  kept 
In  the  regular  course  of  business  Is  not  of  itself 
enough  to  make  It  admissible.  The  rules  of  com- 
petency and  relevancy  must  still  be  applied,  the 
same  as  for  any  other  evidence.  [ Schmeller  v. 
U.S  ] If  a ledgor  Is  offered  In  evidence  (o  prove 
entries  posted  (rom  a fournal  which  is  available, 
the  journal  itself,  as  the  book  of  original  entry, 
should  be  produced. 

(5)  When  In  the  regular  course  of  business  It 
is  the  practice  to  photograph,  photostat,  or  mi- 
crofilm the  business  records  mentioned  above, 
such  reproductions  when  satisfactorily  Identi- 
fied are  made  as  admissible  as  the  originals  by 
statute.  (28  use  1732(b))  Similarly,  enlarge- 
ments of  the  original  reproductions  are  admissi- 
ble il  the  original  reproduction  is  In  existence 
and  available  (or  Inspection  under  the  direction 
ot  the  court.  This  rule  is  particularly  helpful  In 
connection  wllh  bank  records  because  of  the 
common  practice  of  microfilming  ledger  sheets, 
deposit  tickets,  and  checks. 

353.22  fr i-oa-eo)  «7fli 

Photographs,  Photostats,  and 
Microfilmed  Copies 

(1)  Pholographs,  photostats,  and  micro- 
filmed copies  of  writings  not  made  In  the  regular 
course  of  business  are  considered  secondary 


evidence  of  the  contents,  inadmissible  If  the 
original  can  be  produced  and  no  reason  Is  given 
for  failure  to  produce  it.  The  same  rule  Is  usually 
applied  where  the  original  Is  already  In  evidence 
and  no  reason  has  been  given  for  offering  tha 
copy.  The  practice  has  sometimes  been  fol- 
lowed In  Income  tax  cases,  of  placing  tha  origi- 
nal return  in  evidence  and  then  substituting  a 
photostat  with  permission  ot  the  court  whore 
there  has  been  no  defense  objection.  IRC  7513 
as  amended  provides  for  reproduction  of  re- 
turns and  other  documents,  and  covers  use  ot 
the  reproductions  as  follows: 

"In  General  — Tha  Secrolary  or  Ns  delagat*  la  authorized 
to  have  any  Federal  agency  or  person  process  films  or  other 
photo-impressions  of  any  return,  document,  or  other  matter, 
and  make  reproductions  from  films  or  photo-knpresslons  of 
any  return  document,  or  other  matter.” 

"Use  of  fleproductfone— Any  reproduction  of  any  return, 
document,  or  other  matter  made  In  accordance  wfth  this  sec- 
tion shall  have  the  same  legal  status  as  the  original;  and  any 
such  reproduction  shall.  If  property  authenticated,  be  admis- 
sible In  evidence  In  any  Judicial  or  administrative  proceeding, 
aa  If  It  were  the  original,  whether  or  not  the  original  Is  In 
existence.- 

(2)  A photographic  or  photostatic  reproduc- 
tion of  a document  may  ba  admitted  after  evi- 
dence has  been  produced  that  tha  original  can- 
not be  obtained  and  that  the  reproduction  la  an 
exact  and  accurate  copy.  This  principle  has 
been  followed  where  the  original  was  In  the 
hands  of  the  defendant  and  its  production  could 
not  be  compelled  by  the  Government.  (Zap  v. 
U.S.;  Llsanky  v.  U.S.)  It  has  further  been  held 
that  a photograph  of  a promissory  note  taken 
because  the  writing  was  becoming  faded  and 
illegible  was  admissible  In  place  of  the  Illegible 
original.  \Duffln  v.  People ] 

(3)  When  photostats  ot  documents  are  ob- 
tained during  an  Investigation  they  shall  be  init- 
ialed on  the  back,  after  comparison  with  the 
original,  by  the  one  who  made  the  photostat  or 
by  the  agent  who  obtained  the  document  which 
was  photostated.  The  date  o(  such  comparison 
shall  be  noted  following  the  initial.  The  source 
ot  the  original  document  shall  be  set  out  on  the 
reverse  of  the  photostat  or  on  an  Initialed  at- 
tachment or  memorandum  relating  to  each 
photostat  or  group  ol  photostats  covered  by  the 
one  memorandum.  This  procedure  will  ensure 
proper  authentication  at  a trial.  A MULTI- 
STAMP Stencil  Duplicator  or  other  similar  de- 
vice may  be  used,  on  an  optional  basis,  for 
placing  such  Identifying  data  with  the  exception 
of  the  agent's  Initials.  The  special  agent  will 
personally  affix  his/her  Initials  on  such 
reproductions. 
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Transcripts 

Transcripts  are  copies  of  writings  and  are 
admissible  under  the  same  principles  govern- 
ing the  admission  of  photographs  or  photostatic 
reproductions  (text  353.22).  A special  agent 
shall  take  certain  precautions  In  the  preparation 
of  transcripts  to  ensure  proper  authentication 
(or  their  admission  at  a trial  when  the  original 
documents  are  unavailable.  The  agent  shall 
carefully  compare  the  transcript  with  the  origi- 
nal and  certify  that  It  Is  a correct  transcript.  The 
certification  shall  show  the  date  that  the  tran- 
script was  made,  by  whom  and  where  It  was 
made,  and  the  source  from  which  It  was  taken. 
Each  page  shall  be  Identified  by  the  special 
agent  to  show  that  It  forms  part  of  tha  whole.  A 
good  practice  Is  to  show  the  totat  number  of 
pages  involved,  as,  page  1 of  5 pages.  When  a 
partial  transcript  Is  made  It  should  be  so  Indicat- 
ed, for  example,  "excerpt  from  page  5 of  the 
cash  receipts  book.”  In  the  Zacher  case  [Zach- 
her  v,  U.S.  j a Government  agent  was  allowed  to 
Identify  a transcript  ot  the  taxpayer’s  bank  rec- 
ords, which  the  agent  testified  had  been  pre- 
pared by  (allow  agents  under  his/her  direction, 
control,  and  supervision. 


353.24  (i-te-so)  «/«< 

Charts,  Summaries  and  Schedules 

(1)  Charts  and  summaries  prepared  by  ex- 
amining agents  may  be  placed  In  evidence  at 
the  discretion  of  the  court  If  they  are  summaries 
of  evidence  previously  admitted  In  a case. 
[ Conlord  v.  U.S.;  U.S.  v.  Doyle]  This  Is  permitted 
as  a matter  ol  convenience  to  the  court  and  jury. 
[Schneck  v.  U.S.;  U.S.  v.  Dave  Beck]  At  times 
such  charts  and  summaries  have  been  permit- 
ted In  the  |ury  room  to  aid  In  the  |ury's  delibera- 
tions. [Beaty  v.  U.S.;  Steele  v.  U.S.]  Charts  are 
particularly  effective  In  net  worth  cases  to  sum- 
marize the  details  of  the  various  Items  and  con- 
putatlons  upon  which  the  additional  Income  Is 
based.  [ Holland  v.  U.S.  1 Summaries  are  fre- 
quently used  to  simplify  the  presentation  of  a 
great  number  of  transactions  upon  which  a spe- 
cific llem  case  Is  based.  For  example,  In  Eggle- 
ton  v,  U.S.,  Involving  the  purchase  and  resale  ot 
202  used  automobiles,  a schedule  ot  those 
Items  showing  the  details  ol  the  transactions 
was  admitted  Into  evidence  after  the  Introduc- 
tion of  the  pertinent  records  and  testimony. 
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However,  care  should  be  exercised  In  the  prep- 
aration ol  charts  and  summaries  fo  avoid  preju- 
dicial headings  or  titles.  For  example,  a chart 
listing  a series  of  unreported  sales  should  not 
be  entitled  "Fraudulently  Omitted  Sales”. 

(2)  A schedule  prepared  by  the  Investigating 
agent  from  the  taxpayer’s  books  and  records  Is 
admissible  as  secondary  evidence  of  their  con- 
tents. It  should  be  property  certified  and  authen- 
ticated In  a similar  manner  to  that  used  for 
transcripts  (text  353.23). 


353.25  (i-i»-60)  »7»t 

Notes,  Diaries,  Workpapers,  and 
Memorandums 

Notes,  diaries,  workpapers,  and  memoran- 
dums made  by  examining  agents  during  an  in- 
vestigation ordinarily  are  not  considered  evi- 
dence. [See  text  323.7:(1).J  However,  they  may 
be  used  on  the  witness  stand  or  prior  to  testify- 
ing as  an  aid  to  recollection  or  may  be  Intro- 
duced Into  evidence  by  the  adverse  party  tf  they 
constitute  Impeaching  evidence.  Any  docu- 
ments used  by  a witness  while  on  the  stand  are 
subject  to  Inspection  by  the  defense.  They 
should  always  be  carefully  prepared  to  ensure 
that  the  whole  truth  Is  reflected  because  of  their 
possible  use  In  court  A further  discussion  ot 
this  subject  Is  contained  In  Subsection  637.6- 
637.63. 


353.26  (t-16-60)  »r«i 

Proving  Specific  Transactions 

(1)  In  proving  specific  transactions  such  as 
purchases  and  sales  of  real  and  personal  prop- 
erty loans,  encumbrances,  and  other  commer- 
cial events.  It  Is  not  enough  for  the  special  agent 
to  obtain  the  written  record  ot  those  transac- 
tions. Documents  and  recorded  enlrlea,  no 
matter  how  honestly  made,  are  not  In  them- 
selves facts.  They  are  written  descriptions  ot 
events  but  are  not  In  themselves  proof  ot  the 
events.  Consequently,  witnesses  should  be 
produced  who  will  testify  about  the  transactions 
and  authenticate  the  documents.  During  the 
Investigation,  parties  to  the  transactions  should 
be  questioned  to  determine  whether  the  docu- 
ments or  entries  truthfully  relate  all  the  facts, 
and  that  there  are  no  additional  tacts  or  circum- 
stances which  have  not  been  recorded.  The 
following  examples  Illustrate  this  principle: 


Handbook  lor  Special  Agents 


(a)  In  the  case  of  alleged  unreported  sales, 
the  vendees  should  be  Interviewed  to  deter- 
mine whether  checks  and  Invoices  represent  all 
the  transactions  with  the  taxpayer,  whether  the 
documents  truthfully  record  the  events,  wheth- 
er additional  sums  might  have  been  paid  or 
refunded,  whether  there  were  any  other  meth- 
ods of  payment  or  other  parties  to  the  transac- 
tion, and  whether  there  Is  other  relevant 
information. 

(b)  A contract  of  sale,  settlement  sheet, 
closing  statement  or  recorded  deed  does  not 
necessarily  reflect  all  the  facts  Involved  in  a real 
estate  transaction.  Currency  payments  over 
and  above  those  shown  In  the  Instrument  and 
nominees  or  other  "straw  parties"  may  be  re- 
vealed through  questioning  the  parties  to  the 
transaction.  Mortgages  and  other  encumbranc- 
es may  not  actually  exist  although  recorded 
documents  seem  to  evidence  such  facts.  Proof 
of  real  estate  transactions  should  therefore  In- 
clude the  testimony  of  the  parties  Involved. 

(2)  No  question  of  admissibility  Is  involved 
when  different  Items  of  documentary  evidence 
may  be  used  to  prove  a fact  The  only  thing 
involved  In  such  case  is  the  weight  of  the  evi- 
dence, which  is  determined  by  the  jury  In  the 
same  way  as  the  weight  of  any  other  evidence 
placed  before  it.  Thus,  where  the  Government 
Is  trying  to  prove  that  a third  party  made  pur- 
chases from  the  taxpayer,  a canceled  check  of 
the  third  party  to  the  order  of  the  taxpayer  will 
not  be  excluded  from  evidence  merely  because 
purchase  invoices,  purchase  journals,  or  cash 
disbursements  books  of  the  party,  although 
available,  have  not  been  produced.  The  fact 
that  the  check  Itself  may  not  be  the  best  proof  of 
payment  for  a purchase  Is  a factual  question  for 
the  Jury.  However,  complete  documentation  of 
every  transaction  should  be  obtained  whenever 
possible. 

353.3  (i-ta-eo)  «7»t 

Official  Records 


353.31  fr-re-ary  srsi 

Statutory  Provisions  Regarding 
Official  Records 

The  admissibility  of  official  records  and  cop- 
ies or  transcripts  thereof  In  Federal  proceed- 
ings Is  covered  by  provisions  of  the  United 
States  Code  and  by  rules  of  criminal  and  cfvfl 
procedure. 
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353.32  (i-ia-eo)  i7»t 

Authentication  of  Official  Records 

(1)  The  admissibility  of  official  records  and 
copies  or  transcripts  thereof  Is  provided  for  by 
the  United  States  Code  (28  USC  1733),  as 
follows: 

*'(»)  Books  o t records  of  account  ot  mlnuta*  of  pfocoed* 
Ingg  of  any  department  ot  agency  of  the  United  States  shaft 
be  admissible  to  prove  the  act,  transaction  or  occurence  as  a 
memora/xkjm  of  which  the  same  were  made  or  kept. 

"(b)  Property  authenticated  copies  ot  transcripts  of  any 
books,  records,  papers  Of  documents  of  any  department  or 
agency  of  the  United  States  shall  be  admitted  In  evidence 
equally  with  the  originals  thereof." 

(2)  Tha  method  of  authentication  of  copies 
of  Federal  records  Is  set  forth  In  the  Federal 
Rules  of  Civil  Procedure  (28  USC  Rule  44) 
which  Is  made  applicable  to  criminal  cases  by 
Rule  27  of  Ihe  Federal  Rules  of  Criminal  Proce- 
dure. Authentication  of  a copy  of  a Government 
record  under  these  rules  would  consist  ot  a 
certification  by  the  officer  having  custody  ol  the 
records  and  verification  of  the  official  status  of 
the  certifying  officer  by  a Federal  district  judge 
over  the  seal  of  the  court.  Verification  of  the 
official  status  ot  District  Directors  Is  not  required 
on  authenticated  copies  of  Internal  Revenue 
Service  documents  certified  to  by  District  Direc- 
tors over  their  seal  of  office.  (26  USC  7514 ] 

(3)  Tax  returns  which  have  been  filed,  or  cer- 
tified copies  of  them,  are  admissible  under  Title 
28,  section  1733  a3  official  records  ol  the  Inter- 
nal Revenue  Service.  (28  USC  6103 1.  Proce- 
dures and  types  of  forms  for  the  certification  of 
fax  returns  or  other  official  records  by  District 
Directors  are  set  forth  In  Chapter  800  of  new 
IRM  1272,  Disclosure  of  Official  Information 
Handbook.  Although  tax  returns  or  other  official 
records  are  usually  offered  In  evidence  through 
a Service  representative,  authenticated  copies 
are  generally  admissible  without  a 
representative. 

(4)  A Certificate  of  Assessments  and  Pay- 
ments (Form  4340,  for  non-ADP  returns)  or  a 
Computer  Transcript  (Form  4303,  for  ADP  re- 
turns) is  customarily  offered  In  evidence 
through  a representative  of  the  Internal  Reve- 
nue Service  as  a transcript  of  the  records  to 
which  it  relates.  [V/outls  v.  U.S.)  These  forms, 
properly  authenticated  In  accordance  with  (28 
USC  Rule  44]  are  admissible  without  the  pres- 
ence of  an  Internal  Revenue  Service 
representative. 
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353.33  (t-is-so;  «7»i 

Proof  of  Lack  of  Record 

(1)  It  is  sometimes  desirable  or  necessary  to 
prove  that  a search  ol  otficlal  files  has  resulted 
In  a finding  that  there  is  no  record  of  a certain 
document.  For  example.  In  a prosecution  for 
failure  to  file  an  Income  tax  return,  the  Govern- 
ment, In  addition  to  such  oral  testimony  as  It 
may  Introduce,  may  desire  some  documentary 
certification  that  a search  had  disclosed  no  rec- 
ord of  such  return.  Rule  44(b)  of  the  Federal 
Rules  of  Civil  Procedure  makes  Ihe  following 
provision  for  this: 

"Proof  of  Leek  of  Record.  A written  statement  signed  by 
an  officer  having  the  custody  of  an  official  record  or  by  hie 
deputy  that  after  dnigent  search  no  record  or  entry  of  a spec- 
ified tenor  is  found  to  exist  h the  records  of  his  office,  accom- 
panied by  a certificate  as  above  provided,  b admissfcte  as 
evidence  that  the  records  ol  hb  office  contain  no  such  record 
or  entry.” 

(2)  Procedures  and  a standard  form  for  the 
certification  of  a lack  of  records  by  District  and 
Service  Center  Directors  are  set  forth  In  Section 
850,  IRM  1272. 

353.34  (i-ie-eoj  »7«t 

State  and  Territorial  Statutes  and 
Procedures 

(1)  The  admissibility  ol  copies  of  legislative 
acts  of  any  State,  Territory,  or  Possession  ol  the 
United  States  and  ol  court  records  and  judicial 
proceedings,  is  provided  for  In  the  United 
States  Code  (28  USC  1738]  as  follows: 

"Such  Acts,  records  and  JudctaJ  pcoceadhigs  or  ooptes 
thereof,  so  authenticated,  shall  have  the  same  full  faith  and 
credit  In  tvary  court  within  the  United  States  and  ha  Territo- 
ries and  Possessions  as  they  have  by  law  or  usage  In  Ihe 
courts  of  such  State,  Territory  or  Possession  from  which  they 
are  taken." 

(2)  The  procedures  (or  authentication  of  the 
above  records  are  recited  in  the  same  section 
of  the  Code. 

(3)  Nonjudicial  records  or  books  kept  In  any 
public  office  of  any  State,  Territory,  or  Posses- 
sion of  the  United  States,  or  copies  thereof,  are 
made  admissible  by  the  United  States  Code  (28 
USC  1739]  and  given  full  faith  and  credit  upon 
proper  authentication. 

354  (»-s-aoi  9781 

Receipt  for  Records  and 
Documents 

(1)  It  la  sometimes  desirable  or  necessary  to 
examine  a taxpayer's  or  witness'  books,  rec- 
ords, canceled  checks,  and  other  documents  at 
the  Internal  Revenue  office.  The  determining 
factors  era  the  cooperation  of  the  person  sub- 
mitting the  records,  the  volume  of  documents, 
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the  need  for  photostats  or  transcripts,  and  other 
considerations  depending  on  the  Individual 
case. 

(2)  A receipt  must  be  Issued  In  ail  instances 
where  a special  agent  removes  records  or  doc- 
uments from  the  premises  of  a principal  or  wit- 
ness by  either  legal  process  or  agreement.  (See 
IRM  9383.3:(7).)  Form  2725  is  a document  re- 
ceipt used  for  this  purpose.  A specimen  docu- 
ment receipt  and  the  general  Instructions  (or  Its 
preparation  are  contained  In  Exhibit  300-12. 
The  hypothetical  facta  In  Exhibit  300-12  coin- 
cide with  those  appearing  in  a summons  Illus- 
tration (Exhibit  300-14). 

(3)  The  document  receipt  form  assembly 
consists  of  two  parts.  The  original,  Form  2725, 
is  Issued  to  the  person  submitting  the  records, 
and  the  copy  is  retained  In  the  special  agent's 
case  file.  The  substitution  of  a makeshift  receipt 
may  convey  an  Impression  of  carelessness  on 
the  part  of  the  Issuing  officer.  Particularly  In 
dealing  with  principals,  an  Incomplete  or  Im- 
properly prepared  receipt  may  lead  to  allega- 
tions that  records  were  lost,  mishandled,  or 
obtained  under  Improper  circumstances.  The 
consistent  use  and  careful  preparation  of  Form 
2725  should  reduce  any  possible  areas  of  criti- 
cism arising  from  Inadequate  receipts.  It  should 
also  help  the  Issuing  officer  Identify  and  authen- 
ticate records  or  documents  during  an  Investi- 
gation and  any  subsequent  court  proceedings. 

(4)  The  reverse  of  the  document  receipt 
copy  contains  a history  and  custody  ol  docu- 
ments section.  The  completion  ol  this  section  Is 
not  required  lor  all  documents  received  by  spe- 
cial agents.  It  need  only  be  prepared  when  a 
receipt  is  Issued  for  records  or  other  documents 
of  a possible  defendant. 

(5)  Many  cases  call  for  the  circularization  of  a 
taxpayer's  custo'mers  or  suppliers  by  mall.  The 
written  requests  generally  Involve  a few,  easily 
Identified  records  or  documents.  Unless  re- 
quired by  local  instructions  or  Individual  circum- 
stances, a receipt  need  not  be  Issued  to  a wit- 
ness who  transmits  the  records  or  documents 
through  the  mail.  Since  an  adequate  record  of 
the  request  lor  and  return  of  the  documents 
should  appear  In  the  correspondence  file  (or 
each  case.  It  would  be  Impracticable  and  a 
duplication  of  effort  to  Issue  a receipt  for  every 
document  received  under  circularization  proce- 
dures. Although  a receipt  may  not  be  necessary 
under  these  circumstances,  proper  Identifica- 
tion and  authentication  of  any  photostats  or 
transcripts  should  not  be  overlooked  by  the 
special  agent. 
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355  (t-ie-eo)  »7«i 

"Chain  of  Custody" 

355.1  ft-ie-eo)  9791 

Legal  Requirements  for  “Chain  of 
Custody" 

"Chain  ol  custody"  is  an  expression  usually 
applied  to  the  preservation  by  Its  successive 
custodians  of  the  instrument  ot  a crime  or  any 
relevant  writing  In  Its  original  condition.  Docu- 
ments or  other  physical  objects  may  be  the 
instrumentalities  used  to  commit  a crime  and 
are  generally  admissible  as  such.  However,  the 
trial  judge  must  be  satisfied  that  the  writing  or 
other  physical  object  Is  In  the  same  condition  as 
It  was  when  the  crime  was  committed.  Conse- 
quently, the  witness  through  whom  the  Instru- 
ment is  sought  to  be  Introduced  must  be  able  to 
identify  it  as  being  In  the  same  condition  as 
when  it  was  recovered.  Special  agents  must 
theretore  promptly  identify  and  preserve  in  orig- 
inal condition  all  evidentiary  matter  that  may  be 
offered  into  evidence.  This  would  particularly 
apply  to  records,  documents  and  other  para- 
phernalia seized  In  a raid. 

355.2  (r-is-eo)  976t 

Identification  of  Seized 
Documentary  Evidence 

(1)  In  order  that  a seized  document  may  be 
admissible  as  evidence,  it  Is  necessary  to  prove 
that  it  is  the  document  that  was  seized  and  that 
it  Is  In  same  condition  as  It  was  when  seized. 
Since  several  persons  may  handle  It  In  the  Inter- 
val between  the  seizure  and  the  trial  of  the  case, 
it  should  be  adequately  marked  at  the  time  of 
seizure  for  later  Identification,  and  Its  custody 
must  be  shown  from  that  time  until  It  Is  Intro- 
duced In  court. 

(2)  A special  agent  who  seizes  documents 
should  at  once  Identify  them  by  some  marking 
so  that  he/she  can  later  testify  that  they  are  the 
documents  seized,  and  that  they  are  In  the 
same  condition  as  they  were  when  seized.  He/ 
she  may,  for  Instance,  put  his/her  Initials  and 
the  dale  of  seizure  on  the  margin,  In  a corner  or 
some  other  inconspicuous  place  on  the  front,  or 
on  the  back  of  each  document.  It  circum- 
stances Indicate  that  such  marking  may  render 
the  document  subject  to  attack  on  the  ground 
that  It  has  been  defaced  or  it  Is  not  In  the  same 
condition  as  when  seized,  the  special  agent 
may,  after  making  a photostat  or  other  copy  for 
comparison  or  for  use  as  an  exhibit  to  his/her 
report,  pul  the  document  Into  an  envelope  and 
write  a description  and  any  other  Identifying 
information  on  the  face  of  the  envelope. 

356  (i-ia-to)  9761 
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356.1  (1-21-8))  979) 

Use  and  Application  of 
Questioned  Documents 

(1)  Modern  crime  detection  techniques  re- 
quire an  extensive  use  of  scientific  aids  In  order 
to  obtain  and  establish  proof  of  facts  not  other- 
wise obtainable.  The  Identification  of  handwrit- 
ing and  typewriting  is  frequently  of  great  Impor- 
tance in  the  investigation  ol  cases.  This  Is  espe- 
cially true  when  the  case  Involves  an  anony- 
mous letter,  or  when  a successful  solution  de- 
pends upon  determining  whether  a typewritten 
document  was  or  was  not  prepared  In  a particu- 
lar ollice  and  on  a certain  machine.  Both  hand- 
writing and  typewriting  reflect  individual  charac- 
teristics under  the  precision  Instruments  of  the 
experts  and  are  susceptible  of  definite  identifi- 
cation and  proof. 

(2)  Questioned  document  analysis  Is  per- 
formed by  the  Midwest  Region  Document  Lab- 
oratory. In  addition,  the  facilities  ol  the  National 
Bureau  of  Standards  and  other  Government 
laboratories,  whose  personnel  Include  out- 
standing scientists  in  various  Helds  of  Investiga- 
tion are  available. 

(3)  Documents  should  be  forwarded  by  reg- 
istered mail  to  the  ARC  (Criminal  Investigation), 
Internal  Revenue  Service,  10th  Floor,  One  N. 
Wacker  Drive,  Chicago,  Illinois  60606,  Attn:  QD 
Laboratory.  The  requester,  before  forwarding 
documents,  may  wish  to  contact  the  document 
examiners  by  phone  (FTS  086-5713)  to  deter- 
mine what  is  necessary  to  ensure  a complete 
and  satisfactory  examination.  The  accompany- 
ing memorandum  should  describe  the  docu- 
ments to  be  examined,  the  type  of  examination 
required  (e.g.,  handwriting  analysis,  alterations, 
Ink  dating,  etc.),  and  the  required  completion 
date.  If  the  Midwest  Region  Document' Labora- 
tory cannot  process  a request,  they  will  arrange 
to  have  the  work  performed  elsewhere. 

(4)  In  some  urgent  situations  an  expeditious 
analysis  may  be  necessary.  In  these  Instances, 
the  Chief,  CID  will  call  the  Special  Enforcement 
Assistant,  Midwest  Region  (who  Is  the  Immedi- 
ate supervisor  ol  the  Document  Laboratory)  to 
ascertain  whether  technical  capabilities  or 
workload  will  accommodate  the  urgency  of  the 
request.  II  the  Midwest  Region  Document  Lab- 
oratory Is  unable  to  perform  the  function  for 
either  reason,  the  Special  Enforcement  Assist- 
ant will  grant  permission  and  make  arrange- 
ments lor  the  analysis  to  be  performed  else- 
where. The  Chief,  CID  will  confirm  approved 
telephonic  request  In  writing  by  memorandum 
to  the  ARC  (Criminal  Investigation)  Midwest 
Region. 
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' 356.2  (f-18-60)  9761 

Definition  of  Questioned 
Document 

A questioned  document  is  one  that  has  been 
questioned  in  whole  or  pari  with  respect  to  Its 
authenticity,  Identity,  or  origin.  It  may  Involve 
handwriting  or  typewriting  comparison,  deter- 
mination of  the  age  of  documents  and  Inks,  and 
examination  of  erasures,  obliterations,  and 
overwriting. 

356.3  (r-)8-eo)  978) 

Standards  for  Comparison  With 
Questioned  Documents 

(1)  In  addition  to  the  questioned  document, 
and  In  order  that  its  authenticity,  identity,  origin, 
or  relationship  to  some  matter  at  issue  may  be 
determined,  the  special  agent  should  secure 
and  submit  as  many  known  samples,  called 
exemplars,  ol  the  handwriting  of  the  suspected 
person  or  the  typewriting  of  the  suspected  ma- 
chines, as  may  be  needed  for  comparison  pur- 
poses. These  are  referred  to  as  standards  for 
comparison. 

(2)  The  Federal  statutes  (28  USC  1731]  pro- 
vide for  comparison  of  handwriting  standards, 
as  follows: 

"The  admitted  or  proved  handwrlllng  ol  any  person  shall 

be  admissible,  (or  purposes  of  comparison,  to  determine 

genuineness  of  other  handwriting  attributed  to  such  person." 

(3)  Admissibility  ot  handwriting  specimens  Is 
determined  In  the  first  Instance  by  the  trial  court, 
(L/.S.  v.  Angelo]  although  the  ultimate  compari- 
son is  made  by  the  Jury.  Little  or  no  limitation  has 
been  placed  by  courts  upon  the  nature  ol  docu- 
ments which  may  be  admitted  for  this  purpose. 
For  Instance,  the  signature  of  a defendant  on  a 
stipulation  waiving  jury  trial  was  admitted  for 
comparison  of  the  signature  with  that  which 
appeared  on  a document  offered  in  evidence,  In 
order  to  authenticate  the  document.  [ Desimone 
v.  U.S.]  In  another  case,  ( Hardy  v.  U.S.]  where  a 
defendant  was  on  trial  for  theft  of  money  and 
traveler’s  checks  from  a bank,  the  Government 
was  permitted  (after  concealment  of  prejudicial 
portions)  to  Introduce  for  comparison  with  his/ 
her  alleged  endorsements  of  the  traveler's 
checks,  an  Instrument  executed  by  him/her 
while  an  Inmate  at  a Federal  penitentiary. 

(4)  Generally,  persons  who  have  seen  the 
defendant  write,  one  or  more  times,  or  who  are 
familiar  with  his/her  handwriting  from  carrying 
on  correspondence  with  him/her  or  from  han- 
dling writings  known  to  have  been  written  by 
him/her,  are  competent  as  nonexperts  to  give 
opinions  about  the  genuineness  of  a writing 
purported  to  be  that  of  the  defendant.  [Murray  v. 
U.S.;  Pinker  v.  U.S.;  Rogers  v.  Ritter] 

(5)  However,  in  a case  where  the  Govern- 
ment attempted  to  Introduce  a bank  signature 
card  as  a comparison  specimen,  the  court  held 
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It  to  be  a properly  admissible  basis  for  compari- 
son, even  though  the  witness  who  Identified  It 
was  a bank  clerk  who  had  not  seen  the  defend- 
ant sign  the  card  nor  even  seen  him/her  write 
his  name,  but  testified  that  the  bank  referred  to 
the  signature  card  when  presented  with  checks 
drawn  In  the  defendant's  name.  (IVolfte  v.  U.S.J 

(6)  Although  the  statute  does  not  cover  com- 
parison of  typewriting  standards,  It  would  follow 
logically  that  any  rule  respecting  handwriting 
standards  would  cover  typewriting  standards 
as  well,  and  that  known  specimens  would  be 
admissible  for  such  purpose. 

356.4  (r-zi-ar)  976) 

Handwriting  Exemplars 

(1)  Whenever  an  agent  becomes  aware  that 
the  authenticity  or  origin  of  a document  may  be 
questioned,  he/she  should  attempt  to  obtain 
handwriting  exemplars  of  the  parties  involved. 

(2)  The  summonsing  of  a taxpayer  or  other 
witness  for  the  purpose  of  taking  handwriting 
exemplars  is  within  the  authority  of  IRC  7602 
(U.S.  v.  EugeJ.  This  does  not  violate  any  Consti- 
tutional rights  or  policies  enuclated  by  Con- 
gress. Compulsion  of  handwriting  exemplars  Is 
neither  a search  or  seizure  subject  to  Fourth 
Amendment  protections  nor  testimonial  evi- 
dence protected  by  the  Fifth  Amendment  privi- 
lege against  self-Incrimlnatlon.  A handwriting 
exemplar  Is  an  Identifying  physical 
characteristic. 

(3)  To  provide  consistency  among  special 
agents  In  the  taking  ot  handwriting  or  handprint- 
ing exemplars,  Form  6540,  Handwriting  or 
Handprinting  Exemplars  was  developed.  It's 
use  Is  recommended  when  an  agent  believes  a 
case  will  be  presented  to  the  Document  Labo- 
ratory (or  examination.  Ordinarily,  all  segments 
of  Form  6540  should  be  utilized.  Instructions 
are  provided  with  the  Form. 

(4)  Following  Is  some  general  Information  re- 
garding handwriting  exemplars: 

(a)  The  more  numerous  and  lengthy  the 
specimens,  the  better  will  be  the  opportunity  for 
accurate  comparison,  and  the  less  likely  the 
possibility  that  the  subject  will  succeed  In  dis- 
guising his/her  writing  If  inclined  to  do  so.  It  may 
therefore  be  advisable  to  obtain  several  speci- 
mens over  a period  ot  days  and  to  have  them 
include  some  of  the  more  common  words  and 
expressions  used  In  the  questioned  writing. 

(b)  For  the  best  effect,  the  exemplars 
should  duplicate  the  questioned  document.  It 
should  be  made  with  a similar  writing  instru- 
ment, on  similar  paper,  and  should  Include,  as 
nearly  as  possible,  the  full  content  or  text  of  the 
questioned  writing. 
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(c)  The  agent  should  be  alert  to  the  possi- 
bility of  disguises  In  handwriting.  The  most  used 
forms  of  disguise  are:  writing  unusually  large  or 
small;  writing  extremely  fast  or  with  painstaking 
slowness;  backhand  or  other  extreme  changes 
in  slant;  or  complicated  embellishments  or 
greatly  simplified  forms  in  a disconnected  print- 
ing style.  Requesting  the  subject  to  write  at 
normal  speed  from  dictation  may  be  effective 
for  elimination  of  disguise.  If  the  questioned 
writing  itself  is  disguised  In  whole  or  in  part, 
specimens  In  a disguised  hand  may  be  useful. 

(d)  Since  it  may  become  necessary  to  es- 
tablish proof  as  to  whose  handwriting,  printing, 
or  numerals  appear  on  the  books  and  records, 
the  agent  should  try  to  obtain  from  the  appropri- 
ate persons  samples  of  writing,  printing  and 
numerals  which  would  provide  an  adequate  ba- 
sis tor  comparison. 

356.5  (i-ia-eo)  «r«i 

Typewriting  Exemplars 

(1)  With  respect  to  typewriting,  It  Is  advisable 
to  furnish  sets  of  impressions  of  all  the  charac- 
ters on  the  keyboard,  typed  with  light,  medium, 
and  heavy  touch,  and  at  varying  rates  of  speed, 
to  bring  out  the  technical  irregularities.  The  vari- 
ous manufacturers  of  typewriters  have  aimed  at 
a certain  Individuality  In  their  machines  and 
from  time  to  time  have  made  changes  In  the 
design,  size  and  proportions  of  the  type  and 
spacing.  These  serve  not  only  to  Identify  the 
make  of  machine  used,  but  to  determine  that  Its 
serial  number  falls  within  a certain  series.  In  the 
ordinary  course  of  use,  each  machine  under- 
goes deterioration.  The  type  bars  lose  their  ver- 
tical and  horizontal  relationship  to  each  other. 
Defects  and  Imperfections  appear  In  the  type 
faces  of  the  result  of  collisions  and  wear.  The 
spacing  mechanism  may  develop  Irregularities. 
These  factors  Impart  to  each  typewriter  an  Indi- 
viduality which  serves  to  distinguish  It  from  all 
others  and  makes  positive  Identification 
possible. 

(2)  Exemplars  should  be  made  with  the  rib- 
bon found  on  the  machine  and  should  repeat 
the  complete  text  of  the  questioned  matter.  If 
the  text  is  extensive,  enough  of  It  should  be 
repeated  to  give  all  the  Important  letters,  fig- 
ures, and  the  ribbon  adjustment  set  on  stencil. 
In  order  to  get  Impressions  of  type  with  smallest 
possible  masking.  The  presence  of  type  scar 
observed  in  ribbon  specimens  should  be  con- 
firmed by  carbon  specimens. 

356.6  (i-if-so)  »7ti 

Other  Exemplars 

In  proving  erasures,  alterations,  overwritings, 
blotter  Impressions,  or  determining  the  age  of  a 
questioned  writing  or  document,  exemplars  or- 
dinarily are  not  Involved.  Through  the  use  of 
Infrared  light  technique,  microscopes,  ultravio- 
let light,  and  chemicals  the  laboratory  can  re- 
solve many  questions  about  a document.  How- 
ever, exemplars  have  on  occasion  been  used  to 
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aid  in  the  determination  of  the  age  of  docu- 
ments. Standards  for  comparison  consisted  ol 
documents  allegedly  existing  at  the  time  of  the 
questioned  document.  Comparison  of  inks,  wa- 
ter marks,  condition  of  paper,  and  other  charac- 
teristics provides  clues  to  the  age  of  the  ques- 
tioned document.  Although  pencil  notations 
cannot  ordinarily  be  examined  for  age,  the  con- 
dition of  the  material  upon  which  the  notations 
were  made  might  be  indicative  of  the  time  of 
writing. 

356.7  (t-is-8 o;  »7«i 

Identifying  Exemplars  and 
Questioned  Documents 

(1)  Having  obtained  the  necessary  numbers 
and  kinds  of  exemplars,  the  special  agent 
should  initial  and  date  them  on  the  back  so  that 
he/she  can  Identify  them  for  use  at  a trial.  He/ 
she  must  secure  the  questioned  document, 
care  for  It  properly,  transmit  It  along  with  the 
exemplars  to  the  expert,  and  maintain  the  chain 
of  custody  until  It  Is  produced  In  court. 

(2)  Questioned  document  examiners  make 
examinations  and  analyses  of  documents  to 
give  assurance  of  genuineness,  to  detect  evi- 
dence of  erasure,  alteration,  addition,  Interpola- 
tion, forgery  of  signature.  Identity  of  handwriting 
and  typewriting  and  to  develop  Information  con- 
cerning Ink,  paper,  writing  instrument  and  other 
materials  Involved  In  these  problems.  Examin- 
ers prepare  reports  of  their  observations  and 
conclusions,  as  well  as,  testify  in  court  as  expert 
witnesses. 

(3)  Whenever  possible,  a special  agent  de- 
siring examination  and  analysis  of  a document 
should  send  the  original  rather  than  a photostat. 
This  Is  to  make  sure  that  the  examiner  can 
properly  analyze  all  characteristics  of  the  docu- 
ment, Including  the  writing,  the  Instrument  used, 
and  the  paper  upon  which  the  writing  was  done. 

(4)  Questioned  document  analysis  Is  per- 
formed by  the  Midwest  Region  Document  Lab- 
oratory. In  addition,  the  facilities  of  the  National 
Bureau  of  Standards  and  other  Government 
laboratories,  whose  personnel  Include  out- 
standing scientists  In  various  fields  of  Investiga- 
tion are  available.  If  the  Midwest  Region  Docu- 
ment Laboratory  cannot  process  a request, 
they  will  arrange  to  have  the  work  performed 
elsewhere.  Documents  should  be  forwarded  by 
registered  mall  to  the  ARC  (Compliance),  Inter- 
nal Revenue  Service,  10th  Floor,  One  N.  Wack- 
er  Drive,  Chicago,  Illinois  60608,  Attn:  QD  Labo- 
ratory. The  requester,  before  forwarding  docu- 
ments, may  wish  to  contact  the  document  ex- 
aminers by  phone  to  determine  what  Is  neces- 
sary to  ensure  a complete  and  satisfactory  ex- 
amination. The  accompanying  memorandum 
should  describe  the  documents  to  be  exam- 
ined, the  type  of  examination  required  (e.g., 
handwriting  analysis,  alterations,  Ink  dating, 
etc.),  and  the  required  completion  date. 
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(5)  In  some  urgent  situations  an  expeditious 
analysis  may  be  necessary.  In  these  Instances, 
the  Chief,  CID  will  call  the  Special  Enforcement 
Assistant,  Midwest  Region  (who  Is  the  Immedi- 
ate supervisor  of  the  Document  Laboratory)  to 
ascertain  whether  technical  capabilities  or 
workload  will  accommodate  the  urgency  of  the 
request.  If  the  Midwest  Region  Document  Lab- 
oratory is  unable  to  perform  the  function  for 
either  reason,  the  Special  Enforcement  Assist- 
ant will  grant  permission  and  make  arrange- 
ments for  the  analysis  to  be  performed  else- 
where. The  Chief,  CID  will  confirm  approved 
telephonic  request  In  writing  by  memorandum 
to  the  ARC  (Compliance)  Midwest  Region. 

357  (i-t t-BO)  ezst 

Record  Retention  Requirements 

357.1  (r-ta-ao)  tzar 

General 

(1)  Except  for  farmers  and  wage-earners, 
any  person  subject  to  Income  tax  or  required  to 
file  an  Information  return  of  Income  must  keep 
permanent  books  of  account  or  records,  Includ- 
ing Inventories,  to  establish  their  gross  Income, 
deductions,  credits  or  other  matters  for  tax  or 
Information  return  purposes.  Farmers  and 
wage-earners  whose  gross  Income  Includes 
salaries,  wages  or  similar  compensation  are 
required  to  keep  records  which  will  enable  the 
District  Director  to  determine  the  correct 
amount  of  such  Income  $ub|ec!  to  tax.  They 
need  not  keep  the  permanent  books  of  account 
or  records  required  of  others.  [26  DSC  6001 J 

(2)  Required  books  or  records  should  be 
available  at  all  times  for  Inspection  by  autho- 
rized internal  revenue  officers  or  employees 
and  should  be  retained  as  long  as  the  contents 
may  become  material  In  administering  any  In- 
ternal revenue  law.  Employment  tax  records 
must  be  kept  for  four  years  after  the  due  date  of 
such  tax  or  the  date  such  tax  is  paid,  whichever 
Is  later.  [26  DSC  600fJ 

357.2  p-is-ao;  era, 

Record  Requirement  Guidelines 

for  ADP  Systems 

(1)  Taxpayers  who  maintain  their  records  on 
an  automated  accounting  system  are  required 
to  provide  tor  a program  [Rev.  Proc.  64-12 
I.R.B.  1964-6.]  which: 

(a)  writes  out  general  and  subsidiary  ledg- 
er balances  (such  as  accounts  receivable,  ac- 
counts payable,  Inventories  and  fixed  assets)  at 
regular  Intervals; 

(b)  makes  supporting  documents,  Includ- 
ing Invoices  vouchers  and  general  Journal 
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vouchers,  readily  available  to  the  Internal  Reve- 
nue Service  upon  request; 

(c)  makes  clear  and  concise  logical  proce- 
dural directives  available  for  examination.  In- 
cluding procedural  audit  trails,  up-to-date  oper- 
ation logs  and  flow  charts  and  block  diagrams 
of  all  equipment  operations; 

(d)  provides  adequate  record  retention  fa- 
cilities for  storing  tapes,  prlnt-outs  and  support- 
ing documents  for  the  time  required  for  record 
retention  In  accordance  with  IRC  of  1954  and 
current  regulations.  Such  facilities  also  should 
allow  reasonably  easy  access  to  listings  and 
records  required  for  examination  purposes. 

(2)  Taxpayers  who  cannot  provide  for  the 
above  records  within  their  ADP  system  must 
provide  sufficient  records  outside  the  system  to 
meet  the  Internal  Revenue  Service 
requirements. 

357.3  (t-it-ao)  *7«< 

Inadequate  Records 

(1)  If,  during  a Joint  investigation  relating  to  an 
Income  tax  liability,  tt  Is  determined  that  the 
taxpayer  has  failed  to  comply  substantially  with 
the  provisions  of  the  law  and  regulations  In 
maintaining  necessary  records,  the  cooperat- 
ing Internal  revenue  agent  will  orally  Inform  the 
taxpayer  thereof.  The  special  agent  will  deter- 
mine the  appropriate  time  during  the  Investiga- 
tion to  Inform  the  taxpayer  of  the  Inadequacies 
of  his/her  records  so  as  not  to  adversely  affect 
the  development  of  the  investigation  nor  preju- 
dice the  criminal  potential  of  the  case. 

(2)  The  cooperating  revenue  agent  will  In- 
clude In  the  transmittal  letter  of  his/her  exami- 
nation report  a clear  concise  statement  specify- 
ing In  what  respects  the  taxpayer’s  records  are 
Inadequate.  The  statement  will  be  the  basis  for 
Issuance  of  an  inadequate  records  letter  notice 
to  the  taxpayer;  however,  the  time  of  Issuance 
of  the  letter  notice  to  the  taxpayer  must  be 
approved  by  the  special  agent  so  as  not  to 
adversely  affect  the  Investigation  nor  prejudice 
the  criminal  case. 

(3)  If  prosecution  Is  recommended  by  the 
special  agent,  the  special  agent  will  make  refer- 
ence In  the  final  report  to  the  statement  In  the 
revenue  agent's  transmittal  letter  regarding  the 
Inadequacy  of  records  and  will  Indicate  whether 
an  Inadequate  records  letter  notice  was  Issued 
to  the  taxpayer.  (See  IRM  4297  for  Examination 
Division  procedure  respecting  the  Issuance  of 
the  Inadequate  records  letter  notice  to  the 
taxpayer.) 

(4)  See  also  IRM  0552. 
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357.4  (r-re-eo)  srsi 

Criminal  Penalties 

See  Handbook  text  415,24. 

360  (1-18-80)  9781 

Summons 

361  (1-19-80)  9781 

Provisions  of  Law 

(1)  The  provisions  ot  the  law  relating  to  the 
use  and  enforcement  of  a summons  are  con- 
tained in  the  following  sections  of  the  Internal 
Revenue  Code  of  1954: 

(a)  IRC  7602— Examination  of  Books  and 
Witnesses; 

(b)  IRC  7603 — Service  of  Summons; 

(c)  IRC  7604 — Enforcement  of  Summons; 

(d)  IRC  7605— Time  and  Place  of 
Examination; 

(e)  IRC  7609— Special  Procedures  for 
Third-Party  Summonses; 

(f)  IRC  7610— Fees  and  Costs  for 
Witnesses; 

(g)  IRC  7622— Authority  to  Administer 
Oaths  and  Certify; 

(h)  IRC  7402— Jurisdiction  of  District 

Courts; 

(i)  IRC  7210— Failure  to  Obey  Summons; 
and 

(j)  IRC  6420(e)(2).  6421(0(2).  6424(d)(2). 
and  6427(g)(2)  (gasoline,  lubricating  oil,  and 
fuel  credits). 

(2)  The  Federal  law  prevails  over  state  law, 
statutory  or  constitutional,  and  the  state  law,  If 
in  conflict,  must  yield.  (Falsone  v.  U.S.]  The 
words  in  the  statute  must  be  Interpreted  liberal- 
ly to  fulfill  the  purpose  for  which  It  was  enacted. 
[U.S.  v.  Third  Northwestern  National  Bank,  102 
F.  Supp.  679  DC.  Minn.,  52-1 USTC  9302.]  The 
power  granted  by  the  statute  Is  inquisitorial  In 
character  and  Is  comparable  to  that  vested  In 
grand  |uries.  [Falsone  v.  U.S.) 

362  (1-19-90)  9781 

Authority  To  Issue  a Summons 

(1)  The  authority  to  Issue  a summons,  exam- 
ine records,  and  take  testimony  granted  to  the 
Secretary  or  the  Secretary’s  delegate  by  IRC 
7602  has  been  granted  to  the  Commissioner  of 
Internal  Revenue  by  T.D.  6110,  approved  De- 
cember 30, 1954,  published  in  the  Federal  Reg- 
ister on  December  31, 1954  (19  FR  9896),  and  in 
turn  granted  to  special  agents  as  well  as  various 
other  Service  employees  by  Delegation  Order 
No.  4 (As  Revised)  (Exhibit  300-13).  Admlnls- 
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trative  regulations  published  in  the  Federal 
Register  must  be  ludiciatly  noticed.  (See  323.4.) 

(2)  Third  party  summonses  require  ad- 
vanced personal  authorisation  by  the  Issuing 
officer's  case  manager,  group  manager,  or  any 
supervisory  official  above  that  level.  Such  au- 
thorization shall  be  indicated  either  by  the  sig- 
nature of  the  authorizing  official  on  the  face  ol 
the  original  and  all  copies  of  the  summons  or  by 
a statement  (on  the  face  of  the  original  and  all 
copies  of  the  summons)  signed  by  the  issuing 
officer  that  he/she  had  prior  authorization  to 
Issue  the  summons.  The  statement  shall  In- 
clude the  date  of  authorization  and  the  name 
and  title  of  the  authorizing  official.  See  Delega- 
tion Order  No.  4,  as  revised  (Exhibit  300-13). 

(3)  “John  Doe"  summonses  may  be  Issued 
by  The  Chief,  Criminal  Investigation,  only  after 
obtaining  pre-issuance  legal  review  by  District 
Counsel  and  a court  order.  (See  Text  367.591). 

(4)  The  Supreme  Court  has  held  that,  al- 
though the  Investigation  may  result  In  a recom- 
mendation that  a criminal  prosecution  be  insti- 
tuted against  the  taxpayer,  an  Internal  revenue 
summons  may  be  Issued  under  IRC  7602  In  aid 
of  an  income  tax  Investigation  if  It  is  Issued  In 
good  faith  and  prior  to  a recommendation  for 
criminal  prosecution.  [ Donaldson  v.  U.S.) 


363  (1-18-90)  9781 

Considerations  Regarding 
Issuance  of  Summons 

(1)  A special  agent  should  use  his/her  best 
efforts  to  obtain  Information  voluntarily  from 
taxpayers  and  witnesses.  If  a person  19  uncer- 
tain that  he/she  should  comply  with  the  agent's 
oral  request,  his/her  consent  may  often  be  ob- 
tained by  acquainting  him/her  with  the  provi- 
sions of  the  Internal  Revenue  Code  as  printed 
on  the  reverse  side  of  Form  2039A. 

(2)  When  a taxpayer  or  a witness  refuses  to 
submit  requested  Information,  all  surrounding 
circumstances  should  be  fully  considered  be- 
fore a summons  Is  issued.  The  likely  Impor- 
tance of  the  desired  Information  should  be 
carefully  weighed  against  the  time  and  expense 
of  obtaining  it,  the  probability  of  having  to  Insti- 
tute court  action,  and  the  adverse  effect  on 
voluntary  compliance  by  others  If  the  enforce- 
ment efforts  are  not  successful. 

(3)  No  set  of  specific,  all-inclusive  guidelines 
can  be  prescribed  to  be  followed  In  all  In- 
stances. Each  situation  must  be  analyzed  In  the 
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light  of  Its  particular  and  peculiar  facts  and  cir- 
cumstances. In  this,  there  Is  no  substitute  for 
good  Judgment.  Consideration  must  be  given  to 
the  legal  problems  of  enforcement,  the  prob- 
lems of  future  cooperation  of  others,  and  the 
practical  problem  of  obtaining  the  desired  Infor- 
mation and  using  the  person  summoned  as  a 
witness  In  subsequent  criminal  or  civil 
proceedings. 

(4)  Pertinent  law  to  be  considered  respect- 
ing the  Issuance  of  a summons  to  an  Individual 
taxpayer  or  member  of  a partnership  is  covered 
in  342.1-342.21. 

364  (1-9-80)  9781 

Preparation  of  Summons  (Form 
2039) 

(1)  The  Form  2039  summons  assembly  Is  the 
form  assembly  to  be  used  by  all  persons  autho- 
rized to  Issue  a summons  under  the  provisions 
of  IRC  7602. 

(2)  The  Form  2039  summons  assembly  con- 
sists of  five  parts,  as  follows: 

(a)  Original  (Form  2039)— "Summons," 
with  the  "Certificate  ol  Service  of  Summons 
and  Notice”  on  the  reverse  side; 

(b)  Part  A (Form  2039-A) — "Summons” 
(first  attested  copy),  with  a reprint  of  pertinent 
IRC  provisions  on  the  reverse  side; 

(c)  Part  B (Form  2039-B) — "Notice  to 
Third-parly  Recipient  of  IRS  Summons"; 

(d)  Part  C (Form  2039-C) — "Summons” 
(second  attested  copy),  with  a reprint  of  perti- 
nent IRC  provisions  on  the  reverse  side;  and 

(e)  Part  D (Form  2039-D) — notice  explain- 
ing the  rights  to  stay  compliance  and  intervene, 
with  a reprint  of  IRC  7609  on  the  reverse  side. 

(3)  The  faces  of  the  first  attested  copy  (Form 
2039-A)  and  the  second  attested  copy  (Form 
2039-C)  shall  be  exact  copies  of  the  face  of  the 
original  (Form  2039),  except  for  the  preprinted 
annotations  and  form  numbers. 

(4)  Special  care  must  be  exercised  to  pre- 
pare a summons  In  accordance  with  the  legal 
requirements.  Therefore,  the  summons  will  be 
prepared  In  compliance  with  the  Instructions 
contained  In  Exhibit  300-14. 
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365  (1-19-88)  9781 

Service  of  Summons 

(1)  A summons  should  be  served  In  accord- 
ance with  the  provisions  ot  IRC  7603,  which  are 
set  forth  In  Exhibit  300-14.  Briefly,  Form  2039A 
should  be  handed  to  the  person  to  whom  it  Is 
directed,  or  left  at  his/her  last  and  usual  place 
of  abode  In  the  place  where  the  person  sum- 
moned will  be  most  likely  to  find  It  Casual  "on 
the  spot"  preparation  and  service  of  the  sum- 
mons should  be  avoided  where  possible.  The 
same  seriousness  and  dignity  as  that  attendant 
to  giving  Information  about  the  constitutional 
right  against  self-Incrimlnatlon  should  be  pres- 
ent. The  impact  and  value  would  be  diluted  by 
casualness  and  might  encourage  defiance  and 
noncompliance. 

(2)  It  Is  preferable  to  serve  the  copy  of  the 
summons  upon  the  person  to  whom  It  Is  direct- 
ed. If  he/she  cannot  be  readily  located,  efforts 
should  be  made  to  serve  it  at  his/her  last  and 
usual  place  of  abode  upon  some  responsible 
person  who  Is  16  years  of  age  or  older,  with 
instruction  that  It  be  given  to  the  person  sum- 
moned. This  procedure  will  probably  result  In 
better  compliance  than  that  of  merely  leaving  a 
copy  at  the  last  place  of  residence. 

(3)  After  completion  of  the  certificate  of  serv- 
ice, Form  2039  should  be  placed  in  the  adminis- 
trative file  in  the  office  of  the  issuing  division  to 
be  used  as  the  basis  for  enforcing  compliance  If 
such  Is  necessary. 

(4)  When  a witness  requests  that  he/she  be 
served  with  a summons  as  evidence  of  his/her 
legal  duty  to  produce  records  or  testify  and 
indicates  that  he/she  will  voluntarily  comply 
therewith.  It  should  be  issued  for  such  purpose 
(see  Policy  Statement  P-4-2).  The  summons 
should  be  property  prepared  and  the  required 
notice  given.  If  appropriate  (see  IRM  9368). 

(5)  If  Information  requested  by  a summons  Is 
later  determined  to  be  unnecessary,  compli- 
ance with  the  summons  may  be  waived  by  the 
Issuing  official,  provided  the  summons  has  not 
been  referred  for  enforcement.  If  the  summons 
has  been  referred  for  enforcement,  concur- 
rence of  the  Counsel  office  handling  the  sum- 
mons enforcement  must  be  obtained  before 
compliance  may  be  waived. 


Handbook  for  Special  Agents 


(6)  Witness  fees  and  payments  for  mileage 
may  be  made  to  all  summoned  witnesses, 
whether  the  witness  be  a third-party  witness, 
the  taxpayer,  or  the  taxpayer's  representative 
(see  text  368.2).  Reimbursement  for  search, 
reproduction,  and  transportation  costs  may  be 
made  to  summoned  witnesses  other  than  the 
taxpayer  or  an  officer,  employee,  agent,  ac- 
countant, or  attorney  of  the  taxpayer,  who.  at 
the  time  the  summons  is  served,  is  acting  as 
such.  It  the  person  summoned  Is  a third  party 
entitled  to  reimbursement  for  search,  reproduc- 
tion, and  transportation  costs  (see  text  369), 
he/she  will  be  given  the  notice  explaining  the 
payment  procedures  (Form  2039-B).  If  this  in- 
formation is  inapplicable,  Form  2039-B  should 
be  discarded. 

(7)  If  the  summons  Is  served  on  a third-party 
recordkeeper  and  the  notices  Is  entitled  to  no- 
tice of  Its  Issuance  (see  IRM  9368),  the  second 
attested  copy  (Form  2039-C)  will  be  provided  to 
the  noticee  by  the  officer  serving  the  summons 
along  with  the  notice  (Form  2039-0)  explaining 
the  rights  to  slay  compliance  and  Intervene.  It 
more  than  one  person  is  entitled  to  notice  ofthe 
Issuance  of  summons,  the  summons  and  notice 
may  be  reproduced  to  provide  such  notification. 
This  would  occur,  for  example,  In  a situation 
where  a bank  account  is  listed  In  two  names 
even  if  the  two  persons  reside  at  the  same 
address. 

(8)  If  the  summons  Is  not  served  on  a third- 
party  recordkeeper  or  notice  Is  not  required,  the 
second  attested  copy  (Form  2039-C)  and  the 
notice  (Form  2039-0)  should  be  discarded. 

366  (i-it-eo)  star 

Time  and  Place  of  Examination 

(1)  The  time  and  place  of  examination  must 
be  reasonable  under  the  circumstances.  (26 
USC  7605(a))  The  date  fixed  for  appearance 
must  be  not  less  than  10  days  from  the  date  of  a 
summons  Issued  under  the  provisions  of  para- 
graph (2)  of  IRC  7602,  (28  USC  7605(a)l  but  the 
witness  may  voluntarily  comply  at  an  earlier 
time. 

(2)  If  the  prospective  witness  Is  cooperative 
and  an  affidavit  rather  than  a question  and  an- 
swer statement  Is  desired,  the  summons  should 
be  made  returnable.  If  feasible,  at  the  place  that 
will  best  suit  his/her  convenience.  The  same 
practice  should  be  followed  respecting  the  ex- 
amination of  records.  If  a question  and  answer 
statement  is  needed  and  reference  to  the  wit- 
ness’ records  will  be  essential  It  may  be  preter- 
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able  for  the  Service  stenographer  to  appear  at 
the  office  of  the  witness  when  Interrogated. 

(3)  if  the  witness  is  uncooperative  or  at- 
tempts to  hamper  the  investigation  it  may  be 
advisable  to  have  him/her  produce  his/her  rec- 
ords at  the  agent's  office.  However,  this  should 
not  be  done  to  penalize  the  witness.  A revenue 
agent's  office,  25  miles  away,  was  held  to  be  a 
proper  place  for  an  estimated  4 months'  exami- 
nation of  a corporation's  records  when  its  offi- 
cers and  employees  Interfered  with  the  agent's 
examination.  (U.S.  v.  United  Distillers  Products 
Corp.] 

367  (t-ra-ao)  »7»i 

Examination  of  Books  and 
Witnesses 

367.1  (i-n-eo)  07ai 

Persons  Who  May  Be  Summoned 

(1)  A summons  may  be  issued  to: 

(a)  The  person  liable  lor  tax  or  required  to 
perform  the  act; 

(b)  Any  officer  or  employee  of  such 
person; 

(c)  Any  person  having  possession,  custo- 
dy, or  care  of  books  of  account  containing  en- 
tries relating  to  the  business  of  such  person;  or 

(d)  Any  other  person  the  Issuing  officer 
deems  proper.  (26  USC  7602) 

367.2  (e-ust)  srst 

Purpose  of  Examination 

(1)  A summons  may  be  issued  for  the  pur- 
pose of  examining  books  and  records  of  tax- 
payers and  third  parties  and  obtaining  testimo- 
ny under  oath  that  may  be  relevant  or  material 
in: 

(a)  Ascertaining  the  correctness  of  any  re- 
turn. 

(b)  Making  a return  where  none  has  been 
made, 

(c)  Determining  a tax  liability,  or 

(d)  Collecting  such  liability.  (26  USC  7602) 

(2)  A summons  cannot  be  issued  for  any 
other  purpose,  such  as:  a grand  jury  Investiga- 
tion; a personnel  examination;  an  enrollment 
oase;  an  investigation  of  perjury  or  false  state- 
ments, If  not  related  to  tax  matters;  a current 
year  tax  Investigation,  If  a return  has  not  been 
filed  and  Is  not  due.  However,  If  a taxpayer's 
current  year  is  closed  on  jeopardy,  a summons 
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may  be  issued  If  a determination  of  his/her  tax 
liability  is  involved. 

(3)  A summons  may  properly  be  Issued  In  aid 
of  internal  revenue  investigations  which  have  a 
civil  purpose,  notwithstanding  the  fact  that  the 
information  might  also  be  used  in  a criminal 
prosecution.  (Donaldson  v.  U.S.;  Boren  v.  Tuck- 
er; Venn  v.  U.S.)  A summons  may  not  be  issued 
solely  (or  a criminal  purpose.  (U.S.  v.  LaSalle 
National  Bank).  Although  a summons  may  be 
issued  after  a search  warrant  has  been  ob- 
tained and  executed  In  a case  Involving  the 
same  taxpayer  (United  States  v.  First  National 
Bank  of  Atlanta;  United  States  v.  Zack],  a sum- 
mons Is  not  proper  after  the  case  Is  referred  for 
criminal  prosecution;  if  an  Institutional  commit- 
ment to  make  a referral  for  criminal  prosecution 
has  been  made;  or  if  the  Service  has  aban- 
doned, in  an  Institutional  sense,  the  pursuit  of  a 
civil  tax  determination  or  the  collection  of  that 
tax.  (U.S.  v.  LaSalle  National  Bank], 

(4)  The  right  to  examine  carries  with  It  a right 
to  make  photostatic  copies,  at  least  where 
there  Is  a need  for  a handwriting  analysis.  (Bor- 
en v.  Tucker ) 

(5)  The  purpose  of  a summons  Is  not  limited 
to  obtaining  records  for  what  the  Government 
already  knows,  therefore  the  Government  is 
permitted  to  indulge  in  some  "fishing.”  (U.S.  v. 
Third  Northwestern  National  Bank]  The  inquiry 
cannot  amount  to  an  Inquisition  or  arbitrary  In- 
quiry on  the  part  of  the  tax  Investigators.  A 
reasonable  basis  for  making  the  inquiry  must 
exist.  What  Is  justifiable  "fishing”  will  be  deter- 
mined from  all  the  facts  In  each  case  including 
the  end  for  which  the  Information  is  sought.  The 
investigation  must  not  bean  unreasonable  bur- 
den on  the  third  party  whose  records  are 
sought.  (U.S.  v.  Third  Northwestern  National 
Bank] 

367.3  (t-r a-toi  »r«t 

Limitations  on  Authority  of 
Summons 

367.31  (t-ie-ao)  o;»i 

Materiality  and  Relevancy 

(1)  The  examination  must  bear  upon  matters 
required  to  be  Included  in  the  returns  under 
examination.  [First  National  Bank  of  Mobile) 
The  courts  have  held  examinations  to  be  un- 
warranted when  conducted  for  ulterior  purpos- 
es. such  as  to  obtain  evidence  to  aid  the  Gov- 
ernment in  defense  of  a suit  by  a taxpayer  for  an 
overpayment  ef  faxes  for  a year  previously  ex- 
amined by  the  Service,  [Pacific  Mills  v.  Kene- 
flck]  to  aid  the  Department  of  Justice  In  the 
criminal  prosecution  of  a taxpayer  under  Indlct- 
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ment  following  the  completion  of  a special 
agent's  Investigation  and  the  submission  of  his 
report,  (although  Indictment  brought  to  prevent 
bar  by  statute  of  limitations  after  prolonged  re- 
sistance to  summons  previously  served,  does 
not  render  the  summons  unenforceable)  and  to 
use  in  Investigating  the  tax  liabilities  of  unknown 
and  unidentified  persons  who  may  have  failed 
to  report  their  Income.  However,  a corporation 
was  required  to  submit  records  showing  names 
and  addresses  of  Its  customers,  since  inquiring 
of  them  should  enable  the  Service  to  ascertain 
what  they  paid  the  taxpayer  corporation  for 
services  rendered.  (In  Re  International  Corp. 
Co.;  Miles  v.  United  Founders  Corp.]  Having 
obtained  their  names  and  addresses,  the  Serv- 
ice could  then  examine  their  tax  liabilities,  If  it  so 
desired. 

(2)  The  requirement  for  showing  relevancy 
was  not  satisfied  where  the  summons  was 
couched  In  general  terms  and  did  not  specify 
the  particular  documents  desired.  (Local  174, 
etc.  v.  U.S.]  or  where  It  called  for  a bank  to 
produce  all  books,  papers  and  records  of  what- 
ever nature,  irrespective  of  whether  they  also 
pertained  to  similar  transactions  with  persons 
other  than  the  named  taxpayer,  [F/rst  National 
Bank  ol  Mobile  v.  U.S.)  and  where  there  was 
nothing  more  than  the  mere  declaration  of  the 
special  agent  respecting  the  relevancy  ol  a par- 
ticular document.  (Hubner  v.  Tucker] 


367.32  (r-re-aoj  trsi 

Examinations  Barred  by  Statute 
of  Limitations 

(1)  The  statute  does  not  require  the  Service 
to  show  probable  cause  to  suspect  traud.  (U.S. 
v.  Max  Powell;  Bayard  Edward  Ryan  v.  U.S.) 
Where  a special  agent  has  served  a summons 
covering  a closed  year,  the  Government  need 
only  show,  to  obtain  enforcement:  a legilimale 
purpose;  that  the  Inquiry  may  be  relevant  to  that 
purpose;  and  that  ft  does  not  already  have  the 
Information;  and  that  If  the  records  have  already 
been  examined,  written  notice  of  additional  ex- 
amination has  been  given  the  taxpayer. 

(2)  A taxpayer  seeking  to  prevent  enforce- 
ment of  a summons  on  the  ground  that  It  covers 
closed  year*  has  the  burden  of  showing  that  it 
would  be  art  abuse  ol  court  process.  The  tax- 
payer does  not  satisfy  that  burden  by  merely 
showing  that  the  statute  of  limitations  has  run  or 
that  the  records  have  already  been  examined. 
(U.S.  v.  Max  Powell;  Bayard  Edward  Ryan  v. 
U.S.) 
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367.33  «- is-soj  >7ti 

Statutory  Restriction  on 
Summons 

(1)  Tho  principal  statutory  restriction  placed 
on  the  power  to  summon  and  to  examine  a 
taxpayer's  books  ot  account  Is  found  In  IRC 
7605(b),  which  provides  that  no  taxpayer  shall 
be  subjected  to  unnecessary  examination  or 
Investigations  and  that  only  one  Inspection 
shall  be  made  of  his/her  books  for  each  taxable 
year,  except  upon  notice  from  the  Commission- 
er or  upon  the  taxpayer's  request.  See  Delega- 
tion Order  57,  as  revised. 

(2)  Authority  has  been  delegated  to  each 
District  Director  to  sign  the  notice  to  the  taxpay- 
er that  an  additional  Inspection  of  his/her  books 
of  account  is  necessary.  [IRM  9324.4:(2)J 

(3)  The  limitations  Imposed  by  IRC  7605(b) 
apply  only  to  the  taxpayer  under  Investigation 
and  not  to  a third  party.  ( Hubner  v.  Tucker ] The 
taxpayer  may  refuse  access  to  his/her  records 
until  he/she  Is  given  the  notice  of  demand  In 
writing.  [Philip  Mangone  Co.  v.  U S.)  However, 
after  his/her  records  have  been  examined  re- 
specting his/her  own  liability,  he/she  cannot 
refuse  on  the  ground  of  an  unnecessary  exami- 
nation, to  give  Information  from  them,  concern- 
ing another  taxpayer.  [Hubner  v.  Tucker] 

(4)  Whether  enforcement  of  summons  to  ex- 
amine records  will  be  prohibited  as  unneces- 
sary Is  a question  to  be  determined  from  the 
facts  In  each  case.  A court  may  refuse  enforce- 
ment If  an  agent  attempts  to  examine  unrelated 
transactions  or  engage  In  an  "Irrelevant  fishing 
expedition."  | Zimmerman  v.  Wilson]  (See  Sub- 
sections 241.34  and  351.3.) 

367.34  (t-ia-ao)  int 

Constitutional  Rights  of  Persons 
Summoned 

Stated  generally,  the  Fifth  Amendment  to  the 
Constitution  provides  that  no  person  shall  be 
compelled  to  be  a witness  against  himself/her- 
self. As  regards  the  privilege  against  self-ln- 
crlmlnatlon,  Information  or  evidence  furnished 
voluntarily  by  an  Individual  taxpayer  or  witness 
who  has  been  summoned  may  be  used  even 
though  of  an  Incriminatory  nature.  The  mere 
fact  that  a taxpayer  or  witness  would  not  have 
appeared  before  an  agent  but  for  the  summons 
does  not  mean  that  his/her  testimony  or  evi- 
dence was  given  under  compulsion  and  Is 
therefore  Inadmissible.  Although  the  Individual 
Is  required  by  summons  to  appear  before  an 
agent,  the  question  Is  whether  It  can  be  shown 


that  the  Individual  was  not  thereafter  compelled 
to  testify  as  to  Incriminatory  matters.  While  a 
warning  of  consltltulonal  privilege  against  eelf- 
Incrlmlnatlon  may  not  be  required  as  a matter  of 
law,  such  warning  may  have  substantial  signifi- 
cance from  an  evidentiary  standpoint  In  over- 
coming a contention  that  the  testimony  or  Infor- 
mation was  given  involuntarily,  under  compul- 
sion. Accordingly,  the  procedures  outlined  In 
IRM  93B4  will  be  followed  to  ensure  advice  to 
possible  subjects  of  Investigation  as  to  their 
constitutional  rights.  A witness  who  contends 
that  the  testimony  or  Information  was  given 
Involuntarily,  under  compulsion,  has  the  burden 
of  sustaining  that  contention. 

367.35  (i-is-eo)  srsi 

Privileged  Communications  and 
Summons 

In  some  situations,  witnesses,  particularly  at- 
torneys, may  decline  to  submit  Information  on 
the  ground  that  It  Is  a privileged  communication. 
This  subject  Is  covered  In  text  344. 

367.36  (f-ie-eo)  tret 

Destruction  of  Records 
Summoned 

Witnesses  whose  records  have  been  sum- 
moned by  The  Service  are  required  to  exercise 
a duty  of  care  to  safeguard  the  records  to  they 
will  be  available  when  they  are  required  to  be 
produced.  (In  Re  D.l.  Operating  Co.;  U.S.  v. 
Boudreaux;  U.S.  v.  Edmond).  If  the  special 
agent  has  reason  to  believe  that  destruction  Is 
likely,  it  may  be  appropriate  to  draft  a letter 
advising  the  witness  of  the  requirements  of  the 
law  regarding  the  preservation  of  summoned 
records. 

367.4  (i-ia-eo)  «7«t 

Taxpayer — Records  and 
Testimony 

367.41  (l-IBSO)  «7»l 

General 

Inquiries  of  a taxpayer  are  "strictly  inquisitori- 
al, justifiable  because  all  the  facts  are  In  the 
taxpayer's  hands."  IBolich  v.  Rubef]  The  tax- 
payer cannot  determine  which  of  his/her  books 
and  papers  are  relevant  to  an  Investigation  of 
his/her  tax  liability.  That  Is  for  the  Service  to 
decide,  at  least  Initially.  [In  Re  International 
Corp.  Co.]  All  of  a taxpayer's  records  of  finan- 
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' f-'sl  transactions  for  the  period  involved  or  for 
the  periods  which  are  reasonably  relevant  are 
pertinent  to  a verification  of  his/her  returns.  [In 
Re  International  Corp.  Co.]  Accordingly,  a tax- 
payer cannot  refuse  to  submit  records  on  the 
ground  that  It  Is  a tax  exempt  organization  [U.S. 
v.  Stiles]  or  that  the  income  earned  while  resid- 
ing in  a foreign  country  Is  not  taxable.  [Applica- 
tion of  Carroll]  Neither  can  he/she  refuse,  on 
the  grounds  of  the  Fourth  or  Fifth  Amendments, 
to  appear  In  response  to  a summons  requiring 
him  to  testify  or  produce  records.  He/she  must 
make  the  appearance,  after  which  he/she  may 
refuse,  on  Constitutional  grounds,  to  show  rec- 
ords or  to  answer  specific  questions.  See  text 
342.12:(1)  and  (2). 

367.42  (r-rs-g o>  9781 

Taxpayer's  Records  In 
Possession  of  Others 

367.421  (i-ia-eo)  978, 

Taxpayer’s  Records  Voluntarily 
Turned  Over  to  Others 

Since  the  taxpayer’s  privilege  not  to  surren- 
der his/her  books  and  records  is  personal,  It 
has  been  held  that  an  individual  taxpayer’s  rec- 
ords can  be  obtained  by  summons  when  in  the 
Independent  possession  of  third  parties.  Includ- 
ing the  taxpayer's  accountant  [Falsone  v.  U.S.; 
Couch  v.  U.S.)  or  attorney,  it  the  latter  merely 
performs  clerical  or  financial  service.  [U.S.  v. 
Chin  Llm  Mow ] Generally,  an  attorney  cannot 
refuse  to  produce  workpapers  prepared  and 
delivered  to  him/ her  by  the  taxpayer's  account- 
ant, since  they  remain  the  properly  of  the  ac- 
countant and  are  not  privileged,  although  one 
reported  case  has  held  to  the  contrary.  [In  re 
House.]  However,  It  has  been  held  that  a ware- 
house In  which  an  individual  stored  his  records 
was  a mere  custodian  without  personal  rights  In 
them,  and  that  the  Individual  retained  construc- 
tive possession  and  control,  entitling  him  to 
contest  enforcement  of  a grand  jury  subpoena 
for  their  production  on  the  ground  that  it  violated 
his  constitutional  rights.  [Schwimmer  v.  U.S.J 

367.422  (1-1BS0)  078t 

Taxpayer’s  Records  Involuntarily 
Turned  Over  to  Others 

A person  cannot  successfully  resist  the  pro- 
duction of  his/her  records  where  another  ob- 
tains possession  and  control  by  operation  and 
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due  proceedings  of  law.  (In  re  Fuller.]  Thus,  a 
taxpayer's  records  have  been  obtained  from  a 
referee  In  bankruptcy.  (In  re  Fuller.]  a Federal 
court  where  they  had  been  Impounded,  [Pert- 
man  v.  U.S  ] a State  attorney  general,  who  ob- 
tained them  by  subpoenas,  [Fuller  v.  U.S.J  a 
thief,  [Burdeau  v.  McDowell]  a clerk  of  a State 
Court,  [Davis  v.  U.S.J  a Federal  prison  official, 
[Stroud  v.  U.S.]  and  U.S.  Customs  agents. 
(Nero  v.  U.S.J 


367.5  (t-ia-80)  9781 

Summons  on  Third  Parties— 

Records  and  Testimony 


367.51  (t-ii-eo)  978, 

General 

(1)  A third  party  witness  need  not  produce  a 
summoned  document  unless  It  Is  In  his/her 
possession  and  relevant  to  the  tax  liability  of  the 
person  named,  or  material  to  the  inquiry.  [Local 
174  etc.  v.  U.S.J  In  addition,  the  witness  may 
claim  his/her  individual  right  against  self-in- 
crimlnation,  (text  343.2)  and  the  demand  for 
records  must  not  be  unreasonable  or  oppres- 
sive. [Hubner  v.  Tucker]  However,  after  service 
of  summons,  deliberately  divesting  oneself  of 
possession  of  documents  to  avoid  production 
will  not  excuse  the  noncompliance.  In  fact,  per- 
sons summoned  to  produce  records,  who  con- 
spire to  conceal  them  and  falsely  state  that  they 
have  been  stolen,  may  be  prosecuted  under  18 
USC  1001  for  making  false  statements  and  18 
USC  1503  for  obstructing  Justice.  [U.S.  v. 
Curcio ] 

(2)  In  a fraud  case,  a lest  as  to  whether  the 
examination  would  Impose  an  unreasonable 
burden  Is  whether  the  facts  show  a reasonable 
ground  of  suspicion  or  probable  cause  for  the 
examination  to  ascertain  H there  has  been  a 
fraud.  [U.S.  v.  Third  Northwestern  Natl.  Bank] 
The  burden  upon  the  third  party  must  be  consid- 
ered In  relation  to  the  expected  degree  of  suc- 
cess in  finding  documents  bearing  upon  the  tax 
liability  of  the  taxpayer  being  Investigated.  If  the 
third  party  must  do  considerable  work  at  his/her 
own  expense  to  supply  the  requested  informa- 
tion, the  performance  of  such  a task  can  be 
made  reasonable  and  brought  within  the  scope 
of  the  statute  only  If  there  Is  some  proof  of  a 
likelihood  that  among  the  many  records  to  be 
checked  will  be  papers  relevant  to  the  tax  liabili- 
ty of  a particular  taxpayer.  (U.S.  v.  Third  North- 
western Natl.  Bank ] 
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(3)  Courts  have  stated  that  It  the  Service  can 
meet  the  foregoing  test,  a summons  will  be 
enforced  even  though  the  third  parly's  task  of 
searching  and  examining  may  require  10  or  15 
days,  (US.  v.  Third  Northwestern  Natl.  Bank]  or 
may  involve  several  thousand  items.  [First  Natl. 
Bank  of  Mobile  v.  US.) 

(4)  The  taxpayer  cannot  prohibit  the  produc- 
tion of  a third  party's  records,  since  the  privilege 
is  personal  to  the  owner  of  the  records,  ( Zim- 
merman v.  Wilson;  Grant  Foster  v.  US.)  and  the 
third  party  cannot  assert  the  privilege  of  self-in- 
crimination on  behalf  of  the  taxpayer,  since 
such  a defense  is  personal  to  the  one  making 
the  claim.  (Hale  v.  Henkel) 

(5)  The  ten-day  waiting  period  provided  by 
IRC  7605(a)  Is  for  the  benefit  of  the  person  to 
whom  the  summons  Is  directed.  The  taxpayer 
has  no  standing  to  object  to  a waiver  of  this 
provision.  [Bnjnwasser  v.  Pittsburgh  National 
Ban  k) 

(6)  In  Relsman  v.  Caplin  a taxpayer's  attor- 
neys attempted  on  his  behalf  to  restrain  en- 
forcement of  a summons  served  by  a special 
agent  on  accountants  retained  by  the  attorneys 
to  assist  them  In  their  clients’  defense.  The 
Supreme  Court  stated  that  a person  affected  by 
disclosure  (taxpayer),  as  well  as  the  person 
summoned,  may  appear  or  Intervene  belore  the 
District  Court  or  hearing  officer  (special  agent) 
to  challenge  the  summons,  and  that  for  this 
reason  the  Injunction  suit  was  Improper. 

(7)  The  Supreme  Court  held  that  an  Individu- 
al has  no  right  to  intervene  in  a summons  pro- 
ceeding where  the  summons  was  directed  to  a 
third  person  and  had  to  do  with  records  In  which 
the  taxpayer  has  no  proprietary  Interest,  which 
are  owned  and  possessed  by  the  third  person 
and  which  related  to  the  third  person's  business 
transactions  with  the  taxpayer.  [Donaldson  v. 
U.S. ) 

367.52  »?«i 

Summons  on  Banks 

367.521  (i-ta-ao)  9791 

General 

Banks  are  one  of  the  major  groups  on  which 
continuous  demands  tor  Information  are  made. 
The  depositor  has  no  proprietary  interest  In  the 
bank’s  books  and  records  and  the  bank  cannot 
refuse  production  of  its  records  on  the  basis 
that  some  of  the  entries  relate  to  transaction  of 
persons  other  than  the  designated  taxpayer. 
[Cooley  v.  Bergln]  On  the  other  hand,  a bank  will 

n i 


not  be  required  to  produce  ail  its  records  so  that 
the  Service  can  determine  whether  any  of  them 
contain  information  relating  to  a return  under 
Investigation.  (First  Nal'I.  Bank  of  Mobile  v. 
U.S.  1 

367.522  n-is-to)  *7«i 

Summons  on  Foreign  Branch 

Banks 

A summons  on  a bank  to  produce  records  of 
one  of  its  foreign  branches  Is  enforceable  un- 
less compliance  would  constitute  a violation  of 
the  laws  of  the  foreign  country.  (The  First  Na- 
tional City  Bank  of  New  York  v.  Internal  Reve- 
nue Service;  In  re  Rivera)  The  basis  for  compel- 
ling production  of  records  Is  that  a bank,  like  any 
other  corporation,  Is  presumed  to  be  In  posses- 
sion and  control  of  Its  own  books  and  records. 
The  First  National  City  Bank  case  states: 

"Any  officer  or  agont  of  the  corporation  vrtto  has  powar  to 
causa  tha  branch  racords  lo  ba  sent  from  • branch  to  the 
home  office  for  any  corporate  purpose,  surety  has  sufficient 
control  lo  cause  thorn  lo  ba  sent  on  whan  desired  for  a gov- 
ernment purpose  property  implemented  by  a subpoena  un- 
der 28  USC  7602." 

367.523  (i-is-eo)  o?ei 

Summons  On  Domestic  Branches 

of  Foreign  Banks 

(1)  The  United  States  courts  have  jurisdiction 
over  a domestic  branch  of  a foreign  corporation 
and  qver  Its  records  located  In  this  country  (text 
367.53).  Accordingly,  a subpoena  issued  by  an 
administrative  agency  was  enforced  for  pro- 
duction of  records  in  the  possession  of  the 
domestic  branch  of  a foreign  nonbanking  cor- 
poration. [Securities  6 Exchange  Commission 
v.  Minas  De  Artemlsa)  On  the  other  hand,  a 
court  subpoena  Issued  to  a New  York  City 
branch  of  a Canadian  bank  was  enforced  only 
for  production  of  records  In  that  branch,  but  not 
for  records  In  a branch  located  In  Canada.  (US. 
v.  Kyle]  In  refusing  to  compel  production  of  the 
Canadian  branch  records,  the  court  held  that 
the  records  of  the  Canadian  branch  were  not 
under  the  control  of  the  Now  York  branch  office. 

(2)  If  the  domestic  branch  sends  its  records 
to  the  foreign  bank  for  storage,  the  domestic 
branch  may  have  relinquished  control  over 
such  records.  The  question  whether  summons 
for  such  records  served  on  the  foreign  bank  as 
a corporate  entity  could  be  enforced  would  de- 
pend upon  whether  the  foreign  bank  or  a corpo- 
ration "resides  In  or  can  be  found  In  this  coun- 
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try"  for  the  service  of  a summons  and  judicial 
process.  This  determination  requires  a close 
analysis  of  the  relationship  between  the  foreign 
bank  and  Its  domestic  branch— a matter  which 
the  special  agent  should  refer  to  his/her  group 
manager. 


367.53  ii-it-eo)  87St 

Summons  for  Records  of  Foreign 
Companies 

(1)  The  determination  whether  a foreign  cor- 
poration must  produce  Its  records  for  inspec- 
tion by  the  Service  and  other  Federal  agencies 
depends  In  general  on  whether  it  is  found  doing 
business  In  this  country  or  has  an  agent  doing 
business  here.  [In  Re  Grand  Jury  Subpena  Duc- 
es Tecum.) 

(2)  A foreign  corporation  was  required  to 
comply  with  a grand  Jury  subpeona  (the  sum- 
mons power  of  the  Internal  Revenue  Service  is 
comparable  to  the  subpoena  power  of  a Feder- 
al grand  jury)  | Brownson  v.  US.)  or  summons  In 
Instances  where: 

(a)  It  had  a bank  account  and  salaried  em- 
ployees here  and  shipped  newsprint  Into  this 
country.  (In  Re  Grand  Jury  Subpena  Duces  Te- 
cum. supra] 

(b)  It  was  found  to  be  doing  business 
through  wholly  owned  subsidiaries,  In  this  coun- 
try. (In  Re  Electric  & Music  Industries,  Ltd.) 

(c)  The  corporate  president,  who  was 
served  with  a subpoena,  conducted  all  of  the 
business  of  a Mexican  corporation,  except  the 
actual  operation  of  Its  mines,  from  his  home  In 
Arizona.  The  corporate  records  were  In  Mexico, 
but  the  court  pointed  out  that  if  the  Mexican  law 
forbade  their  removal  to  this  country  the  Com- 
mission (S.E.C.)  could  Inspect  them  at  the  Mexi- 
can office  or  have  authenticated  copies  made 
and  submitted.  [Securities  6 Exchange  Com- 
mission v.  Minas  De  Artemlsa] 

(3)  The  president  of  a nonresident  Panama- 
nian corporation  was  ordered  to  produce  the 
corporation’s  records  In  his  possession  and 
control  pursuant  to  a summons  served  on  him  In 
New  York,  on  the  theory  that  it  was  directed  to 
him  as  an  individual  and  not  to  the  corporation 
which  might  not  have  been  amenable  to  service 
of  process.  [International  Commodities  Corp.  v. 
Internal  Revenue  Serv.]  However,  where  such 
records  are  held  In  a purely  personal  capacity, 
their  production  may  be  successfully  resisted 
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on  the  ground  of  possible  self-incrimlnation. 
(Application  of  Daniels) 

367.54  (i-isso/  978i 

Other  Third  Parties 

(1)  The  courts  have  enforced  compliance 
with  summonses  or  subpoenas  calling  for  the 
production  of  records  by  various  third  parlies, 
[Falsone  v.  U.S. ) Including  accountant's  work- 
papers,  attomey’sflles,  Involving  agency  or  rec- 
ord keeping  matters,  [Pollock  v.  US.)  hospital 
records,  excluding  nature  of  illness,  broker’s 
records.  [Zimmerman  v.  W//son)  telegraph  rec- 
ords. (Brownson  v.  US.)  records  of  large  imper- 
sonal partnerships,  relating  to  a partner’s  trans- 
actions, (US.  v.  Onassls;  In  Re  Subpena  Duces 
Tecum. J and  records  of  an  unincorporated  la- 
bor union  concerning  transactions  of  Its  offi- 
cers. [US.  v.  White] 

(2)  The  dissolution  of  a corporation  will  not 
relieve  its  officers  of  the  duty  of  producing  Its 
existing  records  within  their  control.  [Curcio  v. 
US.) 

367.55  (i-is-soj  Ir„ 

Use  ol  Summons— Special 
Applications 


367.551  (i-ie-so)  0/ai 

Use  of  Summons  to  Obtain 
Information  Concerning  the 
Finances  of  a Political 
Organization 

(1)  For  purposes  of  this  text,  the  term  "politi- 
cal organization"  Includes  a political  party,  a 
National,  State,  or  local  committee  of  a political 
parly,  and  campaign  committees  or  other  orga- 
nizations that  accept  contributions  or  make  ex- 
penditures for  the  purpose  of  Influencing  the 
selection,  nomination,  or  election  of  any  Individ- 
ual for  elective  public  office.  The  term  "political 
organization"  does  not  Include  an  organization 
to  which  the  taxpayer  Is  the  only  contributor. 

(2)  For  purposes  of  this  text,  Information 
concerning  the  finances  of  a political  organiza- 
tion Includes  testimony  or  documents  that  dis- 
close the  Identity  of  contributors  or  recipients  of 
expenditures. 
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(3)  Except  as  provldad  In  (5)  below,  a sum- 
mons will  not  be  used  to  obtain  testimony  or 
documents  requiring  a general  disclosure  ol  the 
finances  ol  a political  organization.  If  the  Infor- 
mation sought  by  a summons  would  generally 
disclose  the  finances  of  a political  organization, 
this  restriction  applies  even  though  the  testimo- 
ny is  to  be  obtained  from,  or  the  documents  are 
owned  or  possessed  by.  a source  that  is  not  a 
political  organization.  For  example,  a summons 
to  a bank  for  all  of  its  records  of  the  bank 
accounts  of  a political  organization  is  within  the 
coverage  of  this  text. 

(4)  A summons  may  be  used  to  obtain  testi- 
mony or  documents  concerning  the  finances  of 
a political  organization  provided  that  compli- 
ance with  the  summons  would  not  require  a 
general  disclosure  of  the  finances.  Such  a sum- 
mons will  be  restricted  to  Information  relating  to 
the  tax  liability  of  named  taxpayers  under  exam- 
ination or  investigation.  The  summons  must 
specifically  Identify  the  taxpayer's  transactions 
with  the  political  organization  and  will  be  so 
limited  as  to  require  only  testimony  or  docu- 
ments relating  to  those  transactions  or  to  other 
transactions  of  the  same  type.  If,  however,  the 
taxpayer's  transactions  with  the  political  orga- 
nization are  known  to  have  occurred  through 
the  use  of  an  Intermediary  person  or  organiza- 
tion, the  summons  may  require  testimony  or 
documents  relating  to  specifically  identified 
transactions  of  the  Intermediary  with  the  politi- 
cal organization. 

(5)  If  an  exception  to  the  provisions  of  (3) 
above  is  desired,  or  If  Issuance  of  a summons  In 
conformity  With  (4)  above  Is  desired,  a memo- 
randum request,  explaining  In  detail  the  neces- 
sity for  the  Issuance  of  such  a summons,  to- 
gether with  a copy  of  the  proposed  summons, 
will  be  submitted  by  the  Chief,  Criminal  Investi- 
gation Division,  with  the  concurrence  of  the 
District  Director  (for  OIO,  the  Director  of  Inter- 
national Operations),  through  channels  to  the 
Director.  Criminal  Investigation  Division  who 
may  submit  the  request  to  the  Assistant  Com- 
missioner (Compliance)  for  prior  written  ap- 
proval. If  time  Is  of  the  essence,  a telephonic 
request  will  be  made  to  the  Director,  Criminal 
Investigation  Division  who  may  submit  the  re- 
quest to  the  Assistant  Commissioner  (Compli- 
ance), for  prior  approval.  A memorandum  set- 
ting forth  the  details  will  be  prepared  by  the 
Chief,  Criminal  Investigation  Division  and  for- 
warded Immediately  through  channels  to  the 


Director,  Criminal  Investigation  Division  in  all 
situations  in  which  a telephonic  request  has 
been  made  under  this  procedure. 

(8)  If  there  Is  a question  as  to  the  legal  suffi- 
ciency of  the  proposed  summons,  and  time 
permits,  It  should  be  referred  to  District  Counsel 
for  a preliminary  legal  review,  prior  to  referral  of 
the  request  to  the  National  Office  for  approval. 

367.552  (t-ia-so)  azet 

Summons  for  Information 

Pursuant  to  Tax  Treaties 

A summons  may  be  Issued  to  obtain  Informa- 
tion from  individuals  and  entitles  within  the  Unit- 
ed States,  relating  to  the  foreign  tax  liability  of  a 
foreign  citizen,  in  response  to  formal  requests 
made  through  the  Office  of  International  Opera- 
tions by  foreign  tax  authorities  pursuant  to  the 
provisions  of  the  tax  treaty  between  that  coun- 
try and  the  United  States. 

367.553  (i-iB-80)  »7«i 

Restrictions  on  Examination  of 
Churches 

IRC  7605(c)  and  28  CFR  301 .7605-1  (c)(2) 
Impose  certain  restrictions  on  the  examination 
of  the  books  of  account  of  a church  or  conven- 
tion or  association  of  churches.  Before  attempt- 
ing to  secure  or  examine  such  records,  special 
agents  shall  ensure  that  they  have  complied 
with  the  provisions  of  the  IRC  and  regulations 
cited  above.  District  Counsel  may  be  consulted, 
as  necessary.  (See  also  Delegation  Order  No. 
137  as  revised.) 

387.554  (t-ie-ao)  azat 

Summons  for  Records  Outside 
the  United  States 

Before  Issuing  a summons  where  the  records 
are  outside  the  United  States,  a copy  of  the 
proposed  summons  will  be  submitted,  through 
channels,  to  District  Counsel  for  review.  District 
Counsel  will  coordinate  their  review  with  Chief 
Counsel  (CC:GL:l),  who  In  turn  will  coordinate 
the  matter  with  the  Director,  Criminal  Investiga- 
tion Division.  The  proposed  summons  will  be 
accompanied  by'a  statement  describing  the 
circumstances  and  efforts  that  have  been 
made  to  secure  the  records  and  data  from  the 
taxpayer  and  why  the  taxpayer  will  not  make  the 
requested  records  available.  In  no  event  will  the 
special  agent  Issue  the  summons  until  advice 
has  been  received  from  Counsel. 
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367.555  (i-iB-eo)  97«t 

Information  from  Federal  Officials 

and  Employees 

No  summons  will  be  Issued  to  Federal  offi- 
cials or  employees  tor  Information  they  may 
possess  or  know  in  connection  with  their  official 
responsibilities.  Such  Information  may  ordinari- 
ly be  obtained  through  liaison  with  the  agency 
involved  (for  example,  see  IRM  9264.2,  IRM 
9375,  IRM  937(10),  and  text  330  of  this  Hand- 
book. Requests  for  assistance  in  situations  not 
covered  by  existing  guidelines  should  be  re- 
ferred, through  channels,  to  the  Director,  Crimi- 
nal Investigation  Division  (attn:  CP:CI:0). 

367.556  (f-is-80)  e7si 

Criminal  Cases  Pending  with 

Justice 

No  summons  shall  be  issued  in  connection 
with  a criminal  case  pending  with  the  Depart- 
ment of  Justice  either  to  obtain  further  informa- 
tion from  the  taxpayer  or  a witness  or  to  uncover 
assets  to  apply  against  assessed  liabilities  un- 
less clearance  is  first  obtained  from  that  De- 
partment through  the  District  Counsel,  and  the 
Chief  Counsel.  (See  Policy  Statement  P-4-2.) 

367.56  »78i 

Special  Procedures  for  Third- 
Party  Recordkeeper  Summons 


367.561  (t-is-eo)  9791 

Statutory  Requirements 

(1)  IRC  7609  generally  provides  that: 

(a)  a taxpayer  or  other  person  must  be 
notified  If  a summons  has  been  served  on  a 
third-party  recordkeeper  lo  produce  records  or 
give  testimony  relative  to  records  made  or  kept 
of  the  business  transactions  or  affairs  of  the 
taxpayer  or  other  person  who  Is  Identified  In  the 
description  of  the  records  contained  in  the  sum- 
mons, except  when  a summons  Is  used  to  de- 
termine the  Identity  of  a person  having  a num- 
bered account  or  similar  arrangement,  to  aid  In 
the  collection  of  a tax  liability,  or  to  determine 
the  existence  of  records; 

(b)  any  person  who  has  the  right  to  notice 
has  the  right  to  stay  compliance  with  the  sum- 
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mons  and  to  intervene  in  an  enforcement  pro- 
ceeding with  respect  to  the  summons; 

(c)  notice  Is  not  required  where  the  Service 
first  obtains  a court  order  based  on  allegations 
that  there  Is  reasonable  cause  to  believe  that 
notice  may  lead  to  material  interference  with 
the  investigation  or  examination; 

(d)  Intervention  or  staying  compliance  with 
the  summons  by  (he  taxpayer  or  his/her  agent 
suspends  the  running  of  the  statute  of  limita- 
tions for  civil  and  criminal  purposes  during  the 
period  when  a court  proceeding  and  appeals 
related  thereto  are  pending;  and 

(e)  a "John  Doe"  summons  will  be  issued 
pursuant  to  a court  order. 

367.562  (1-18 so)  9701 

Definitions 

(1)  Summons — In  this  section  reference  is  to 
an  administrative  summons  which  is  issued  un- 
der paragraph  (2)  of  IRC  7602  or  under 
6420(e)(2),  6421(f)(2),  6424(d)(2),  or 
6427(0(2);  and  19  served  on  a third-party  record- 
keeper  requiring  the  production  of  any  portion 
of  records  made  or  kept  of  the  business  trans- 
actions or  affairs  of  any  person  (other  than  (he 
person  summoned)  who  is  Identified  In  the  de- 
scription of  the  records  contained  In  the  sum- 
mons. This  section  does  not  apply  to  certain 
summonses  enumerated  in  IRM  9368.3  below. 

(2)  Third-party  recordkeeper— The  term  ap- 
plies to  any  bank,  savings  and  loan  Institution  or 
credit  union;  any  consumer  reporting  agency 
covered  by  the  Fair  Credit  Reporting  Act;  any- 
one extending  credit  through  the  issuance  of 
credit  cards  or  similar  devices;  any  broker  in- 
cluded In  the  Securities  Exchange  Act  of  1934; 
any  attorney;  and  any  accountant.  The  proce- 
dures In  IRC  7609  apply  generally  to  situations 
in  which  the  recordkeeper  makes  or  keeps  rec- 
ords of  the  business  transactions  or  affairs  of  a 
person  Identified  In  the  description  of  the  rec- 
ords contained  In  the  summons.  All  persons 
who  extend  "credit  through  the  use  of  credit 
cards  or  similar  devices"  fall  within  the  scope  of 
these  procedures  notwithstanding  the.fact  that 
the  principal  business  of  that  person  may  be 
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(2)  In  Instances  where  a summons  Is  served 
on  a third-party  recordkeeper  lor  records  relat- 
ing to  a person  other  than  the  taxpayer,  notice 
will  be  given  to  such  person.  He/she  has  the 
right  to  stay  compliance  and  Intervene  In  a sum- 
mons enforcement  proceeding. 

(3)  No  examination  may  be  made  ol  any  rec- 
ords required  to  be  produced  under  a summons 
as  to  which  notice  Is  required  before  the  expira- 
tion of  the  period  allowed  for  the  notice  not  to 
compty  or  when  the  requirements  for  staying 
compliance  have  been  met,  except  with  the 
consent  of  the  person  staying  compliance  or  In 
accordance  with  an  order  Issued  by  a court  of 
competent  jurisdiction  authorizing  examination 
of  such  records.  The  waiver  must  be  In  writing, 
prepared  in  duplicate  with  copies  going  to  the 
person  Issuing  the  summons  as  well  as  the 
person  summoned  (see  IRM  9368.45). 

p67.573  (t-ia-«o)  9781 

Intervention  In  Summons 
Enforcement  Proceedings 

(1)  Upon  receipt  of  the  notice  to  stay  compll: 
ance,  summons  enforcement  will  ordinarily  be 
commenced  against  the  third-party  record- 
keeper  In  accordance  with  IRC  7604.  The  notlc- 
ee  has  the  right  to  Intervene  In  the  summons 
enforcement  proceeding. 

(2)  The  running  of  the  statute  of  limitations 
for  civil  and  criminal  purposes  Is  suspended 
with  respect  to  the  taxpayer  If  the  taxpayer  or  an 
agent,  nominee,  or  other  person  acting  under 
the  direction  or  control  of  the  taxpayer  stays 
compliance  or  Intervenes  during  the  period 
when  a court  proceeding  and  appeals  related 
thereto  are  pending.  The  period  tolled  begins 
when  the  summons  enforcement  case  Is  com- 
menced In  court  and  relates  to  the  years  under 
examination  which  are  Identified  In  the 
summons. 

(3)  Staying  compliance  or  Intervention  by  a 
person  other  than  the  taxpayer  or  his/her  agent 
will  not  suspend  the  running  of  the  statutes  of 
limitation. 

367.574  (i-ia-ao)  sni 

Notice  and  Instructions  to  Notices 

(1)  Included  as  part  of  Form  2039  Is  a notice 
which  contains  instructions  concerning  the  no- 
ticee's  right  to  stay  compliance  and  Intervene 
(Form  2039-D).  It  will  be  served  on  the  notices 
together  with  a copy  of  the  summons  (Form 
2039-C)  by  the  person  serving  the  summons. 
Generally,  notice  will  be  given  by  certified  or 

a 


registered  mail  to  the  last  known  address  of  the 
notices.  However,  only  registered  mail  should 
be  used  when  the  notice  Is  mailed  to  persons  in 
foreign  countries.  The  law  also  permits  service 
of  notice  by  delivering  both  documents  In  hand 
to  the  noticee,  or  leaving  them  at  the  noticee's 
residence  or.  In  the  absence  of  a last  known 
address,  leaving  them  with  the  person 
summoned. 

(2)  If  the  Service  has  been  advised  under 
IRC6903  of  the  existence  of  a fiduciary  relation- 
ship, It  Is  sufficient  If  the  notice  of  the  service  of 
the  summons  Is  mailed  to  the  last  known  ad- 
dress of  the  fiduciary  ol  the  person  entitled  to 
notice,  even  If  such  a person  or  fiduciary  Is  now 
deceased,  under  a legal  disability,  or  no  longer 
In  existence.  The  filing  of  a power  of  attorney  or 
tax  Information  authorization  does  not  qualify 
as  the  creation  of  a fiduciary  relationship  under 
this  provision  and  notice  would  be  given  to  the 
taxpayer  or  other  person  to  whom  the  records 
pertain. 

(3)  Certification  of  serving  the  summons  as 
well  as  the  certification  of  giving  notice  will  be 
completed  on  the  reverse  side  of  the  original 
copy  of  the  summons. 

(4)  If  a summons  enforcement  Is  instituted, 
the  third-party  recordkeeper,  as  well  as  the  no- 
ticee, Is  entitled  to  notice  of  the  enforcement 
action.  Generally,  the  third-party  recordkeeper 
will  be  served  with  process.  The  noticee  will  be 
Informed  by  certified  or  registered  mall.  Such 
third-party  notification  will  be  the  responsibility 
of  the  Department  of  Justice. 

(5)  Upon  request  by  the  party  summoned  of 
proof  that  notice  has  been  given,  the  party  sum- 
moned will  be  furnished  a copy  of  the  back  of 
the  original  summons  which  contains  certifi- 
cates of  the  service  of  the  summons  and  notice. 
Since  the  law  requires  that  the  noticee  must 
notify  both  the  summoned  party  and  the  Serv- 
ice In  order  to  stay  compliance,  It  Is  Inappropri- 
ate for  an  agent  to  have  to  certify  that  no  notice 
staying  compliance  has  been  received  by  the 
Service  before  the  summoned  party  will  comply 
with  the  summons. 


367.575  (1-18-8 0)  8781 

Waiver  of  Right  to  Notlca,  Stay  of 
Compliance  and  Intervention 

(1)  A person  who  Is  entitled  to  notice,  stay 
compliance  and  intervene  when  a summons  Is 
issued  may  waive  such  rights  by  executing  a 
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general  waiver  form.  A suggested  Pattern  Let- 
ter (P-549)  for  waiver  purposes  is  included  in 
Exhibit  300-16.  All  third-party  recordkeepers 
involved  In  the  waiver  should  be  given  a copy  of 
the  letter  for  their  records. 

(2)  Payments  lor  mileage,  witness  fees  and 
expenses  may  be  made  to  the  third-party  rec- 
ordkeeper In  accordance  with  Subsection  369  If 
a summons  is  issued. 

367.58  (1-18-80)  9781 

Coordination  of  Summons 

Issuance  and  Enforcement 
Actions 

To  the  extent  practicable,  summonses  per- 
taining to  the  same  person  shall  be  served  and 
be  submitted  for  enforcement  action  at  or  near 
the  same  time.  Likewise,  court  requests  by  the 
Service  lor  exemption  from  the  requirement  of 
notice  relative  to  the  same  person  shall  be 
made  at  the  same  time,  If  possible. 

367.59  (1-18-80)  8781 

"John  Doe"  Summons 

A “John  Doe"  summons  Is  any  summons 
which  does  not  Identify  the  person  with  respect 
to  whose  liability  the  summons  is  issued. 

367.591  (1-18-80)  9781 

Issuance  Procedures 

(1)  A John  Doe  summons  will  be  issued  only 
by  the  officials  authorized  In  Delegation  Order 
No.  4 (as  revised),  and  by  them  only  after  ob- 
taining pre-issuance  legal  review  by  Regional 
Counsel  (or  Chief  Counsel  in  the  case  of  OIO). 
The  provisions  of  the  law  which  require  court 
approval  for  the  serving  of  the  summons  are 
contained  In  text  367.592. 

(2)  A statement  ol  the  pertinent  facts  and 
circumstances  and  justification  for  issuing  the 
summons  shall  be  submitted  through  District 
Counsel  to  Regional  Counsel,  including  Infor- 
mation to  satisfy  each  of  the  statutory  require- 
ments contained  In  IRC  7609(f)(1)  through  (3). 
The  wording  to  be  used  in  the  summons  should 
also  be  discussed  with  Counsel. 

(3)  If  Regional  Counsel  agrees  that  the  sum- 
mons should  be  Issued,  his/her  concurrence 
should  be  endorsed  on  the  face  of  the  sum- 
mons and  all  attested  copies  by  the  word  "Re- 
viewed” followed  by  the  signature  and  title  of 
the  reviewing  official. 
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(4)  If  Regional  Counsel  contemplates  not 
concurring  with  the  issuance  of  the  John  Doe 
summons,  the  matter  should  be  discussed  with 
the  Chief,  Criminal  Investigation  Division. 

(5)  If  agreement  cannot  be  reached,  Region- 
al Counsel  will  prepare  and  forward  a memoran- 
dum to  the  District  Director  setting  forth  the 
reasons  for  nonconcurrence. 

(6)  If  the  District  Director  does  not  agree  with 
Regional  Counsel's  conclusions,  the  matter  will 
be  referred  to  the  ARC  (Criminal  Investigation) 
who  will  explore  with  Regional  Counsel  ways  of 
reaching  agreement  on  the  action  to  be  taken 
with  regard  to  the  John  Doe  summons. 

(7)  If  agreement  still  cannot  be  reached,  the 
matter  will  be  referred  to  the  Director,  Criminal 
Investigation  Division  (Attn:  CP:CI:0)  with  the 
recommendation  that  Chief  Counsel  be  re- 
quested to  consider  the  matter. 


367.592  (1-18-80)  9781 

Service  of  John  Doe  Summons 

(1)  IRC  7609(0  provides  that  a "John  Doe” 
summons  may  be  served  only  after  a proceed- 
ing Is  held  In  the  United  States  district  court  for 
the  district  where  the  person  to  be  summoned 
resides  or  is  found.  The  Service  must  establish 
that: 

(a)  the  summons  relates  to  the  Investiga- 
tion of  a particular  person  or  ascertainable 
group  or  class  of  persons; 

(b)  there  Is  a reasonable  basis  for  believ- 
ing that  such  person  or  group  or  class  of  per- 
sons may  fail  or  may  have  failed  to  comply  with 
any  provision  of  the  internal  revenue  law;  and 

(c)  the  Information  sought  to  be  obtained 
from  the  examination  of  the  records  (and  the 
Identity  of  the  person  or  persons  with  respect  to 
whose  liability  the  summons  is  Issued)  Is  not 
readily  available  from  other  sources. 

(2)  This  procedure  Is  Inapplicable  to  sum- 
monses Issued  solely  to  determine  the  Identity 
of  any  person  having  a numbered  account  (or 
similar  arrangement)  with  a bank  or  similar  fi- 
nancial institution. 


367.6  (1-18-80)  9781 

Restrictions  on  Disclosure  of 
Information  Obtained  by  a 
Summons 

(1)  Information  obtained  through  the  use  of  a 
summons  Is  considered  tax  return  Information 
subject  to  the  disclosure  provisions  of  IRC 
6103,  IRC  7213,  IRC  7217,  and  18  USC  1905. 
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(2)  Unless  advance  approval  is  obtained 
from  the  Assistant  Commissioner  (Compli- 
ance), no  commitments  will  be  made  to  taxpay- 
ers or  third  parties  to  provide  a greater  degree 
ot  confidentiality  or  limitation  of  U9e  than  Is 
provided  by  existing  law  and  regulation;  to  limit 
the  disclosure  of  Information,  such  as  agreeing 
that  information  will  not  be  turned  over  to  other 
agencies  otherwise  entitled  to  disclosure  of 
that  information  upon  proper  request;  nor  to 
Impose  other  conditions  regarding  the  accept- 
ance and  use  of  information  by  the  IRS,  such  as 
agreeing  to  use  tax  data  for  civil  purposes  only. 

368  (t-io-oo)  »7«i 

Fees  and  Costs  (or  Witnesses 

368.1  (t-ia-sot  07ei 

Authority 

(1)  IRC  7610  provides  for  the  payment  of 
witness  fees  and  mileage  to  summoned  wit- 
nesses; and  the  payment  of  search,  reproduc- 
tion and  transportation  cost9  to  certain  third- 
party  witnesses.  Third  parties  complying  with  a 
summons  will  be  paid  under  the  terms  and  con- 
ditions set  forth  below. 

(2)  The  search,  reproduction,  and  transpor- 
tation cost  payments  discussed  In  IRM  9369.3 
are  In  addition  to  and  not  a substitute  for  a 
summoned  witness's  right  to  witness  fees  and 
travel  expenses  discussed  In  IRM  9369.2. 

368.2  (i-is-eo)  s?bi 

Witness  Fees  and  Travel 
Expenses 

(1)  Witness  fees  and  travel  expenses  are 
amounts  which,  upon  request,  are  payable  to 
witnesses  who  for  the  purpose  of  giving  testi- 
mony or  producing  records  are  required  to  ap- 
pear before  Service  personnel  In  compliance 
with  administrative  summonses  Issued  under 
IRC  7602,  6420(e)(2),  6421(0(2),  6424(d)(2)  or 
6427(g)(2).  Amounts  for  fees  are  prescribed  In 
28  U.S.C.  1821.  They  Include  a per  diem  rate 
and  a rate  per  mile  for  associated  travel.  The 
procedures  and  conditions  for  payment  of  wit- 
ness fees  and  mileage  are  not  modified  by  re- 
quirements for  reimbursement  of  third  parties 
for  search,  transportation,  and  reproduction 
cost  as  provided  for  In  text  369.  Witness  tees 
and  payments  for  mileage  may  be  made  to  all 
summoned  witnesses,  whether  the  witness  be 
a third-party  witness,  the  taxpayer,  or  the  tax- 
payer's representative.  Payment  may  be  made 
whenever  a summons  (Form  2039)  Is  Issued, 
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regardless  of  the  Investigative  state  of  the  mat- 
ter Involved. 

(2)  Procedures  for  payment  of  witness  fees 
and  expenses  are  detailed  below.  Standard 
Forms  1156,  Public  Voucher  for  Fees  and  Mile- 
age of  Witnesses  (Original);  1156a  (Memoran- 
dum copy  of  SF 1156);  1157,  Claim  for  Fees  and 
Mileage  of  Witnesses  (Original);  and  1157a 
(Memorandum  copy  of  SF  1 157);  will  be  used  for 
this  purpose. 

(a)  SF  1157  and  1157a  will  be  prepared, 
with  the  assistance  of  the  special  agent  if  nec- 
essary, and  signed  by  the  payee.  In  the  "Case 
No."  space  In  the  upper  right  corner,  the  nota- 
tion "Form  2039"  should  be  Inserted.  The  spe- 
cial agent  before  whom  the  summoned  person 
appears  will  review  the  claim  and  complete  the 
lower  portion  of  the  forms  to  Indicate  approval 
for  payment  of  the  amount  claimed. 

(b)  The  special  agent  will  complete  the  up- 
per portion  of  SF  1156  and  1156a,  Including  the 
"Summary  of  Payments”  section.  On  the  line 
provided  for  showing  the  name  of  court  or 
board,  the  special  agent  will  enter  "Testimony 
before  . . . (name  and  title  of  agent).  . . 

(c)  All  of  the  above  forms  will  be  forwarded 
through  channels  to  the  Chief,  Resources  Man- 
agement Division,  for  further  processing.  A 
check  will  be  Issued  to  the  claimant  by  the 
Regional  Disbursing  Office. 

(d)  When  the  person  summoned  demands 
assurance  or  guarantee  that  payment  will  be 
made,  an  additional  copy  of  SF  1157a  will  be 
prepared  and  furnished  to  the  person.  The  spe- 
cial agent  will  insert  the  following  statement 
Immediately  above  the  "Approved  for  $"  space 
In  the  lower  portion  of  the  form:  "Payment  of 
witness  fees  and  travel  expenses  as  stated 
above  are  guaranteed  by  the  Internal  Revenue 
Service." 

(3)  When  the  person  summoned  cannot 
comply  unless  travel  expenses  are  furnished, 
an  advance  payment,  not  to  exceed  the  amount 
allowable,  may  be  made.  The  following  proce- 
dures will  be  used  In  those  Instances: 

(a)  The  special  agent  will  prepare  SF  1157 
and  1157a  In  the  name  of  the  witness.  He/9he 
will  also  complete  the  upper  portion  of  SF  1156 
and  1156a  and  enter  the  date  scheduled  for 
testimony  on  the  line  provided.  All  forms  will  be 
marked  "Advance  Payment"  and  forwarded 
through  channels  to  the  Chief,  Resources  Man- 
agement Division. 
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. (b)  After  processing,  the  Fiscal  Manage- 
ment Branch  will  forward  the  check  to  the  claim- 
ant by  certified  mall,  noted  "For  Delivery  to  the 
Addressee  Only."  The  certified  mail  return  re- 
ceipt will  be  associated  with  SF  1157a  and  re- 
tained In  the  Fiscal  Management  Branch. 

(c)  When  the  advance  payment  covers 
only  a part  of  the  allowable  fees  and  travel 
expenses,  the  SF  1157  submitted  for  the  re- 
mainder of  the  allowance  will  bear  a reference 
of  the  SF  1157  covering  the  advance  payment. 


369  (i-it-to)  ,7il 

Payments  (or  Costs  In  Complying 
with  Summons 

369.1  fi-18-60)  t7BI 

General 

Pursuant  to  IRC  7610  and  Implementing  pro- 
cedures, payments  may  be  made  to  third  par- 
ties who  request  reimbursement  for  costs  In- 
curred In  complying  with  a summons.  These 
provisions  apply  to  summonses  complied  with 
on  or  after  January  11, 1977.  Payments  may  be 
made  to  third  parties  without  the  Issuance  of  a 
summons  for  records  needed  In  an  Investiga- 
tion which  are  available  to  the  general  public, 
under  IRC  Section  7801. 


369.2  rt-ts-»o)  9761 

Definitions 

(1)  Taxpayer — The  person  with  respect  to 
whose  liability  the  summons  Is  Issued. 

(2)  Third  Party— Any  person  served  with  a 
summons  other  than: 

(a)  a taxpayer;  or 

(b)  an  officer,  employee,  agent,  account- 
ant, or  attorney  of  a taxpayer  who,  at  the  time 
the  summons  Is  served,  Is  acting  as  such. 

(3)  Third  Party  Records— Books,  papers, 
records,  or  other  data  In  which  the  taxpayer 
does  not  have  a proprietary  Interest  at  the  time 
the  summons  Is  served. 

(4)  Directly  Incurred  Costs— Costs  incurred 
solely,  Immediately  and  necessarily  as  a conse- 
quence of  searching  for,  reproducing  or  trans- 
porting records  In  order  to  comply  with  a sum- 
mons. Proportionate  allocation  of  fixed  costs 
(overhead,  equipment  depreciation,  etc.)  is  not 
considered  to  be  directly  incurred.  However, 
where  a third  parly's  records  are  stored  at  an 
Independent  storage  facility  that  charges  the 
third  party  a fee  to  search  for,  reproduce,  or 
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transport  particular  records  requested,  such 
fees  are  considered  to  be  directly  Incurred  by 
the  summoned  third  party. 

(5)  Search  Costs— Include  only: 

(a)  the  total  amount  of  personnel  direct 
time  incurred  In  locating  and  retrieving  records 
or  Information;  and 

(b)  direct  costs  of  extracting  Information 
stored  by  computer.  Salaries  of  persons  locat- 
ing and  retrieving  summoned  material  are  not 
Includible  In  search  costs.  Also,  search  costs  do 
not  Include  salaries,  fees,  or  similar  expendi- 
tures for  analysis  of  material  or  for  managerial 
or  legal  advice,  expertise  or  search,  nor  does  It 
Include  time  spent  for  such  activities. 

(6)  Reproduction  Costs— Costs  incurred  in 
making  copies  or  duplicates  of  summoned  doc- 
uments, transcripts,  and  other  similar  material. 


369.3  0-16-60)  ere i 

Delegation  of  Authority 

(1)  The  Commissioner  of  Internal  Revenue 
has  delegated  to  the  below-named  officials  the 
authority  to  obligate  appropriated  funds  for 
making  payment  for  search  costs,  reproduction 
costs  and  transportation  costs  In  connection 
with  complying  with  a third-party  summons.  See 
Delegation  Order  178. 

(a)  Regional  Commissioners,  who  will  ob- 
tain the  concurrence  of  the  Assistant  Commis- 
sioner (Compliance)  through  the  Fiscal  Man- 
agement Officer.  National  Office,  before  obli- 
gating over  $5,000  for  payment  of  such  costs 
associated  with  any  one  summons.  This  author- 
ity may  not  be  redelegated. 

(b)  District  Directors  and  the  Director  of 
International  Operations  to  obligate  up  to 
$5,000  for  payment  of  such  costs  associated 
with  any  one  summons,  with  authority  to  redele- 
gate to  the  Chief,  Criminal  Investigation  Olvislon 
with  respect  to  any  such  obligation  not  exceed- 
ing $2,500  except  this  authority  in  streamlined 
districts  Is  limited  to  the  District  Director.  This 
authority  may  also  be  redelegated  to  any  officer 
or  employee  refened  to  In  paragraph  1(d)  of 
Delegation  Order  No.  4 (as  revised)  and  4b  ot 
Delegation  Order  No.  1 78  as  having  authority  to 
personally  authorize  the  Issuance  of  a sum- 
mons to  a third  party  witness,  with.respect  to 
any  such  obligation  not  exceeding  $1,000. 
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(2)  In  accordance  with  Delegation  Order  No. 
4 (as  revised),  if  a third  party  summons  Is  Issued 
by  a special  agent,  the  prior  authorization  by 
group  manager  or  other  supervisory  official 
above  that  level  is  required  as  specified  In  the 
Order.  However,  to  process  the  resultant  third 
party  invoice  for  payment  as  prescribed  In  text 
369.5,  certification  is  required  by  an  official 
specified  above  as  having  obllgational  authority 
of  the  appropriate  amount. 

(a)  In  some  cases,  depending  on  the  dollar 
amount  Involved,  this  could  mean  that  two  dif- 
ferent individuals  might  be  Involved  In  authoriz- 
ing issuance  of  a summons  and  In  certifying  Its 
Invoice  for  payment. 

(b)  To  minimize  this  occurring,  and  thereby 
to  expedite  processing,  the  procedures  de- 
scribed below  should  be  followed. 

1 The  special  agent  Issuing  (or  request- 
ing Issuance  of)  a third  party  summons  should 
first  make  as  reasonable  an  estimate  as  possi- 
ble of  the  obllgational  authority  level  required 
for  payment  of  the  costs  of  compliance  with  the 
summons. 

2 The  Issuing  (or  requesting)  special 
agent  should  then  Initiate  the  necessary  admin- 
istrative action  to  have  the  summons  approved, 
prior  to  issuance,  by  an  official  who  has  both 
approval  authority  under  Delegation  Order  No. 
4 (as  revised)  and  the  required  level  of  obllga- 
tional authority  under  Delegation  Order  No. 
178. 


369.4  (i-itso)  ©78i 

Basis  for  Payment 

(1)  Payment  for  search,  reproduction  and 
transportation  costs  will  be  made  only  to  third 
parties  served  with  a summons  to  produce  third 
party  records  or  Information  and  only  tor  materi- 
al requested  by  the  summons,  unless  the  rec- 
ords are  available  to  the  general  public. 

(2)  Payment  will  be  made  only  for  search, 
reproduction  and  transportation  costa  that  are 
both  directly  Incurred  and  reasonably  neces- 
sary. In  determining  whether  costa  are  reason- 
ably necessary,  it  is  essential  to  consider 
search,  reproduction,  and  transportation  costs 
separately. 

(3)  No  payment  will  be  made  until  the  third 
party  satisfactorily  complies  with  the  summons. 

(4)  No  payment  wilt  be  made  unless  the  third 
party  submits  an  Itemized  bill  or  Invoice  show- 
ing specific  details  concerning  the  search,  re- 
production and  transportation  costs. 
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369.5  (1-18-80)  ©781 

Payment  Procedures 

(1)  Special  agents  who  issue  summonses  to 
third  parties  must  obtain  prior  managerial  ap- 
proval as  required  by  Delegation  Order  No.  4 
(as  revised).  The  agent  Issuing  (or  requesting 
Issuance  of)  a third  party  summons  should  first 
make  as  reasonable  an  eslimate  as  possible  of 
the  obllgational  authority  level  required  for  pay- 
ment of  the  costs  of  compliance  with  the  sum- 
mons. The  agent  should  then  Initiate  the  neces- 
sary administrative  action  to  have  that  official 
approve  the  summons  prior  lo  issuance. 

(2)  Officials  considering  approval  of  issu- 
ance of  a third  party  summons  will  take  Into 
account  the  anticipated  payable  costs  of  com- 
pliance as  well  as  the  need  for  the  Information 
sought. 

(3)  The  agent  serving  the  summons  on  a 
third  party  will  ensure  that  Form  2039-B,  Notice 
to  Third  Party  Recipient  of  IRS  Summons,  ac- 
companies the  summons.  Form  2039-B  Is  Part 
B of  the  five-part  snapset  assembly  of  Form 
2039,  Summons. 

(4)  Upon  full  or  satisfactory  compliance  with 
a summons,  the  agent  before  whom  the  third 
party  was  summoned  to  appear  shall  notify  the 
third  party  that  an  itemized  bill  or  Invoice  may  be 
submitted  for  payment  and  shall  furnish  his  or 
her  office  address  for  that  purpose. 

(5)  A third  party  Invoice  resulting  from  com- 
pliance with  a summons  and  which  amount  Is 
$25  or  less  may  be  paid  In  cash  directly  by  the 
issuing  employee.  This  $25  threshold  does  not 
Include  amounts  which  are  claimed  separately 
as  witness  fees  and  mileage. 

(6)  If  the  summoned  third  party  submits  a bill 
combining  search,  reproduction  and  transpor- 
tation charges  with  the  witness  fee,  and  the 
total  exceeds  $25,  the  direct  payment  proce- 
dures do  not  apply. 

(7)  In  valid  direct  payment  cases,  the  agent 
may  claim  reimbursement  on  his/her  travel 
voucher  (with  the  third  party  Invoice  attached) 
under  “Miscellaneous  Expenses,"  or  may  sub- 
mit the  receipted  bill  lo  the  Small  Purchases 
Imprest  Fund  Cashier  for  cash  reimbursement. 
Under  either  procedure,  the  expense  shall  be 
charged  to  SOC  2509,  Administrative  Sum- 
mons Expense.  Amounts  for  Administrative 
Summons  expenses  claimed  on  an  agent's 
travel  voucher  under  Miscellaneous  Expenses 
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are  not  to  be  charged  to  SOC  2109,  Other  Reim- 
bursable Travel  Expenses. 

(8)  Bills  for  more  than  $25,  or  $25  or  lesser 
amounts  when  direct  payment  procedures  will 
not  be  used,  must  be  certified  and  forwarded  to 
the  appropriate  Fiscal  Management  office  for 
payment. 

(a)  The  agent  receiving  the  bill  for  payment 
should,  lo  the  extent  that  it  Is  practicable  for  the 
agent  to  do  so,  ensure  that  the  bill  does  itemize 
the  specific  details  of  search,  reproduction  and 
transportation  costs  as  applicable  and  that 
charges  have  been  computed  at  rates  which 
appear  to  be  appropriate  and  which  are  not 
higher  than  the  allowable  rates.  For  allowable 
rales  see  Form  2039-B,  Notice  lo  Third  Party 
Recipient  of  IRS  Summons,  Part  B of  the  five- 
part  snapset  assembly  of  Form  2039,  Sum- 
mons). The  agent  will  next  take  necessary  ac- 
tion to  forward  the  bill  through  line  managers  to 
the  official  who  Initially  approved  the  obligation, 
or  the  official  with  obligation  authority  appropri- 
ate to  the  amount  of  the  bill. 

(b)  The  obligating  official.  In  most  In- 
stances, the  Criminal  Investigation  Group  Man- 
ager, will  receive  the  bill,  evaluate  the  charges 
In  terms  of  accuracy  and  reasonableness,  and 
certify  the  bill  for  payment  processing  by  sign- 
ing the  following  statement:  "Payment  is  ap- 
proved and  is  within  my  delegated  obllgational 
authority."  The  approving  official  will  record, 
along  with  certification,  title  and  organizational 
Identification.  This  constitutes  that  official's  ver- 
ification that  the  summons  has  been  satisfacto- 
rily complied  with  and  that  the  claim  against  the 
Service  for  reimbursement  Is  valid. 

(c)  The  certified  bill  will  then  be  forwarded 
through  appropriate  channels  lo  the  regional 
Fiscal  Management  office  for  payment 
processing. 

(9)  A special  procedure  applies  when  the 
summonses  are  Inter-regional  or  Inter-district. 

(a)  In  cases  where  one  district  requests  a 
summons  lo  be  served  by  an  agent  of  another 
district,  the  official  of  the  Initiating  or  requesting 
district  with  authority  to  obligate  at  the  estimat- 
ed payment  level  ol  the  collateral  summons,  will 
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obligate  funds  for  the  payment  of  that  sum- 
mons. The  requesting  district  will  forward  to  the 
serving  district  a completed  Form  2039,  Sum- 
mons, with  all  information  provided  except  lor 
the  time  and  place  for  appearance  and  Ihe 
agent  before  whom  the  witness  Is  to  appear. 
The  transmittal  letter  accompanying  the  sum- 
mons should  indicate  the  level  of  obligation 
authority  the  approving  official  has. 

(b)  If  the  official  of  the  receiving  district 
determines  prior  to  third  party  compliance  with 
the  summons  that  the  anticipated  costs  will 
exceed  the  obllgational  amount  for  which  the 
approving  official  has  authority,  he/she  will  ad- 
vise the  requesting  district  of  the  need  for  the 
approval  of  an  official  with  higher  obllgational 
authority. 

(c)  When  the  agent  of  the  district  serving 
Ihe  summons  in  coordination  with  the  issuing 
official  of  the  requesting  district  determines  that 
Ihe  summons  has  been  satisfactorily  complied 
with,  the  summoned  materials  will  be  submilted 
to  the  requesting  district. 

(d)  The  third  party  will  then  submit  its  bill 
through  the  serving  agent  to  the  official  in  the 
requesting  district  who  originally  authorized  the 
summons.  If  the  actual  bill  exceeds  the  obliga- 
tions! authority  of  Ihe  approving  official,  It  will  be 
that  official's  responsibility  to  obtain  subse- 
quent approval  at  the  required  level. 

(e)  The  issuing  official  will  review  the  bill  for 
accuracy  and  reasonableness  and  then  certify 
the  bill  for  payment.  The  bill  will  then  be  forward- 
ed  to  Fiscal  Management  for  payment 
processing. 

369.6  (t-rs-8o)  978, 

Safeguarding  of  Documents 
To  prevent  unauthorized  disclosure,  third 
party  Invoices  and  supporting  documents, 
which  result  from  third  party  summons,  when 
not  being  worked  on.  will  be  provided  with  three 
protection  points  In  accordance  with  IRM 
1(16)41,  Physical  and  Document  Security 
Handbook. 

36(10)  (1-18-88)  8781 

Enforcement  of  Summons 
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36(10).1  (t-<eso)  sret 

Appearance,  Compliance  or 
Noncompliance  with  a 8ummons 

(1)  In  connection  with  all  summonses  other 
than  those  with  which  compliance  has  been 
stayed  or  waived,  II  advance  Information  Is  re- 
ceived Irom  the  summoned  witness  or  from  the 
witness'  representative  that  on  the  date  set  lor 
appearance  in  the  summons  the  witness  will 
not  comply  with  the  summons  either  by  not 
testifying  or  not  producing  records,  or  both,  no 
indication  or  agreement,  express  or  implied, 
shall  be  made  on  behalf  of  the  Service  that  It  is 
not  necessary  or  required  lor  the  witness  to 
appear  and  testily  or  produce  summoned  rec- 
ords on  the  date  set  lor  appearance.  The  wit- 
ness or  the  witness’  representative  should  be 
informed  that  the  witness  must  appear  in  per- 
son with  the  records  to  be  produced  pursuant  to 
the  summons  and  either  comply  or  refuse  to 
comply  with  the  summons,  stating  reasons  lor 
any  such  refusal.  The  witness  or  the  witness' 
representative  should  also  be  informed  that  in 
the  event  of  refusal  or  failure  to  comply  with  the 
summons,  consideration  will  be  given  to  resort- 
ing to  the  Judicial  remedies  provided  by  law.  The 
representative  of  the  witness  cannot  appear  In 
lieu  of  the  witness  on  the  appearance  date  set 
In  the  summons.  In  the  event  the  witness  for  a 
valid  reason  (such  as  illness)  cannot  appear  on 
the  date  fixed  In  the  summons,  that  date  may  be 
continued  by  mutual  agreement  to  another 
date. 

(2)  If  a taxpayer  or  witness  appears  In  re- 
sponse to  a summons  and  claims  either  the 
self-incrlmlnation  privilege  of  the  Fifth  Amend- 
ment or  other  privilege,  the  special  agent 
should  continue  with  the  examination  even 
though  It  Is  clear  that  the  questions  will  not  be 
answered.  It  is  important  that  the  special  agent 
ask  the  summoned  person  all  questions  neces- 
sary to  develop  the  required  Information  and 
make  requests  for  production  of  each  of  the 
documents  desired  so  that  the  person  assert- 
ing the  privilege  responds  to  each  Inquiry  by 
either  answering  the  question  and  producing 
the  documents  or  asserting  the  claimed  privi- 
lege. However,  it  the  person  summoned  re- 
fuses to  submit  to  questioning  and  the  requests 
for  documents,  the  special  agent  cannot  com- 
pel the  person  to  remain  and  continue  with  the 
examination.  The  special  agent  should  not  at- 
tempt to  overcome  a blanket  claim  of  privilege 
or  a refusal  to  submit  to  specific  questioning.  A 
record  should  be  made  describing  the  facts  and 


occurrences  at  the  interview.  If  it  is  anticipated 
or  known  that  the  taxpayer  or  witness  sum- 
moned intends  to  assort  a privilege,  a stenogra- 
pher should  be  present  to  transcribe  the  Inter- 
view or  another  IRS  employee  should  attend 
the  interview  as  a witness. 

(3)  The  above  procedures  are  important  to 
the  enforcement  ol  a summons  to  establish  the 
facts  and  circumstances  of  noncompliance. 
The  procedures  respecting  claims  ol  privileges 
are  primarily  applicable  when  only  the  witness 
and  the  witness'  representative  appear  in  re- 
sponse to  the  summons.  There  may  be  other 
situations  in  which  the  taxpayer  or  another  per- 
son attempts  to  be  present  when  a summoned 
third-party  witness  is  questioned  and  the  spe- 
cial agent  does  not  desire  to  disclose  in  their 
presence  the  course  of  the  investigation  by 
requesting  the  furnishing  of  each  Hem  of  infor- 
mation, oral  or  documentary.  In  such  event  oth- 
er considerations  may  be  involved,  and  the 
agent  should  consult  with  his  superior.  District 
Counsel  may  also  be  consulted. 

36(10).2  (7-a-ar;  87«i 

General 

(1)  The  United  States  District  Court  for  the 
district  In  which  the  person  to  whom  the  sum- 
mons is  directed  resides  or  is  found  shall  have 
jurisdiction  to  compel  his/her  attendance,  testi- 
mony or  the  production  of  books,  papers,  rec- 
ords or  other  data,  as  detailed  In  IRC  7402(b) 
and  7604(a).  A Judge  ol  the  district  court  or  a 
United  Slates  Magistrate  may  by  appropriate 
process  compel  compliance  with  the  sum- 
mons. Civil  proceedings  are  utilized  to  compel 
the  person  summoned  to  furnish  information. 
Criminal  enforcement  serves  "as  a deterrent  to 
offenses  against  the  public"  and  to  punish  the 
wrongdoer. 

(2)  Any  summons  that  has  not  been  com- 
plied with  within  six  workdays  following  the  date 
set  for  compliance,  where  enforcement  action 
Is  appropriate,  will  be  referred  to  District  Coun- 
sel for  initiation  of  enforcement  proceedings. 

36(10),3  (1-78-80)  8781 

Civil  Enforcement  of  Summons 

36(10).31  (7-8-81)  8781 

General 

(t)  IRC  7604  provides  for  the  civil  enforce- 
ment of  a summons.  The  special  agent's  au- 
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thority  to  enforce  a summons  is  granted  in  the 
same  delegation  orders  as  the  agent's  authority 
to  issue  a summons.  (See  text  362.J 

(2)  Under  IRC  7804(b).  enforcement  action 
may  be  initiated  by  applying  for  an  attachment 
against  a person  who  has  failed  to  obey  a sum- 
mons. The  application  is  made  to  a district 
Judge  or  a United  States  magistrate  who  will 
hear  the  application  and,  il  satislied  with  the 
proof,  will  issue  an  attachment  for  an  arrest. 
When  the  person  is  brought  before  him/her,  the 
Judge  or  magistrate  will  hear  the  case.  He/she 
will  then  issue  whatever  order  he/she  deems 
proper,  not  Inconsistent  with  the  law  for  the 
punishment  of  contempts,  to  enforce  compli- 
ance with  the  summons  and  to  punish  such 
person  for  default  or  disobedience.  When  a 
petition  for  attachment  is  filed  the  court  may 
choose  to  proceed  by  issuing  an  order  to  show 
cause  why  the  summons  should  not  be  obeyed. 
{Brody  v.  U.S.J  It  may  also  modify  the  summons 
in  its  order  if  compliance  would  be  unreason- 
able or  oppressive.  (Brody  v.  U.S.J  This  provi- 
sion Is  intended  only  to  cover  persons  who  were 
summoned  and  wholly  made  default  or  stub- 
bornly refused  to  comply.  IRe/sman  v.  Caplin] 

(3)  Enforcement  proceedings  are  usually 
commenced  by  filing  a petition  tor  a court  order 
directing  compliance  with  the  summons.  The 
summons  (or  a copy)  should  be  attached  to  the 
petition  or  offered  In  evidence;  otherwise,  the 
court  may  not  enforce  It.  {Commissioner  v. 
Schwartz]  Based  upon  the  allegations,  the 
court  may  Issue  either  an  order  to  show  cause, 
or  an  ex  parte  (only  one  party  represented) 
order  directing  compliance  with  the  summons. 
(Falsone  v.  U.S.J  The  use  of  procedures  other 
than  attachment  Is  authorized  by  IRC  7604(a). 
which  grants  district  courts  Jurisdiction  to  en- 
force compliance  "by  appropriate  process.” 

(4)  Requests  for  civil  enforcement  of  sum- 
monses originating  In  Criminal  Investigation  will 
be  prepared  by  the  special  agent  who  Issued 
the  summons,  and  will  Include  the  following: 

(a)  The  name,  full  address,  and  taxpayer 
Identification  number  of  the  taxpayer  under 
investigation; 

(b)  A brief  resume  of  the  pertinent  facts  In 
the  case,  showing  particularly  whether  It  In- 
volves or  is  related  to  the  Special  Enforcement 
Program; 

(c)  Exactly  what  the  agent  seeks  to  obtain 
by  the  summons; 
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(d)  An  explanation  of  the  relevancy  of  the 
records  sought  where  the  relevancy  is  not  obvi- 
ous. For  example,  If  records  pertaining  to  years 
other  than  those  under  Investigation  are 
sought,  the  relevancy  should  be  explained. 
Also,  the  relevancy  of  records  pertaining  to  third 
parties  should  be  explained; 

(e)  An  explanation  of  the  need  or  impor- 
tance of  such  evidence  to  the  success  or  com- 
pletion of  the  investigation; 

(f)  A statement. that  IRC  7609(a)  notice 
has  been  served  on  persons  or  entities  identi- 
fied in  the  description  of  records  or,  if  not,  why  it 
is  believed  notice  Is  not  necessary, 

(g)  It  a corporation  Is  the  party  summoned, 
a statement  whether  service  of  the  summons 
has  been  made  on  a responsible  officer  and,  If 
not,  why  not; 

(h)  The  circumstances  surrounding  con- 
tacts with  the  person  summoned  showing  par- 
ticularly the  defense(s)  claimed  for  refusing  to 
comply  with  the  summons  and  the  circum- 
stances under  which  the  person  summoned 
claimed  the  defense(s); 

(I)  A transcript  (If  recorded)  of  the  ques- 
tions propounded  to  the  person  summoned  and 
the  person's  answers; 

(|)  The  name  of  the  cooperating  IRS 
agent/officer  or.  If  none,  why; 

(k)  A description  of  any  problems  Involving 
the  imminent  expiration  of  the  statute  of  limita- 
tions with  respect  to  either  the  criminal  or  the 
civil  liability;  and 

(l)  A statement  as  to  the  existence  of  any 
known  criminal  Investigations,  by  other  federal 
agencies,  of  the  taxpayer  and.  In  the  case  of  a 
corporate  taxpayer,  corporate  officers  or 
employees. 

(m)  A statement  as  to  any  disclosures 
made  pursuant  to  IRC  6103(1)  concerning  possi- 
ble violations  of  criminal  laws  not  within  Service 
Jurisdiction; 

(n)  A statement  as  to  any  other  known  re- 
quests for  summons  or  subpoena  enforcement 
against  the  witness  or  related  parties;  and 

(o)  If  a pen  register  was  used  In  the  Investi- 
gation prior  to  the  Issuance  of  the  summons,  a 
statement  to  that  effect  and  the  reason  the  pen 
register  was  used. 
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(5)  The  Chief.  Criminal  Investigation  Divi- 
sion, if  he/she  approves,  will  so  indicate  by 
endorsement  on  the  signature  page  of  the  re- 
quests. The  original  and  four  copies  together 
with  the  original  of  the  summons  (Form  2039) 
will  be  transmitted,  through  the  District  Director 
or  his/her  designee,  to  District  Counsel.  If  the 
matter  relates  lo  a strike  force  case  or  a case  in 
which  the  Department  of  Justice  has  expressed 
an  Interest,  the  Chief  will  forward  an  extra  copy 
of  the  special  agent's  request  for  transmission 
through  District  Counsel  and  Chief  Counsel  to 
the  Criminal  Division  of  the  Department  of 
Justice. 

(6)  With  respect  to  a summons  issued  In  con- 
nection with  a collateral  Investigation,  the  reply- 
ing district  will  provide  to  the  requesting  district, 
by  memorandum,  sufficient  Information  regard- 
ing noncompliance  with  the  summons,  Includ- 
ing information  about  stays  of  compliance,  for 
the  requesting  district  to  prepare  a request  for 
civil  enforcement  of  the  summons.  This  request 
should  be  directed  to  and  processed  by  the 
responsible  office  of  District  Counsel  servicing 
the  requesting  district. 

(7)  Requests  are  approved  generally  by  Dis- 
trict Counsel  and  in  certain  cases  by  Chief 
Counsel.  Normally,  District  Counsel  will  take 
final  action  within  six  workdays  from  the  receipt 
of  a summons  case,  and  Chief  Counsel  will  take 
final  action  within  three  workdays  after  receipt 
of  a summons  case. 

(8)  Alter  a summons  has  been  referred  to  the 
District  Counsel  for  civil  enforcement,  he/she 
will  be  kept  Informed  by  memorandum  of  all 
situations  which  have  a bearing  on  the  sum- 
mons enforcement  proceeding.  In  Instances 
where  time  is  of  the  essence,  the  District  Coun- 
sel will  be  Immediately  advised  by  telephone  of 
the  facts  In  the  matter,  with  confirmation  by 
memorandum  to  follow.  Examples  of  the  type  of 
Information  which  will  be  reported  are:  the  evi- 
dence sought  is  no  longer  needed;  the  witness 
has  voluntarily  complied  with  the  provisions  of 
the  summons;  the  tax  liability  Is  paid  or  other- 
wise satisfied;  the  principal  Is  about  to  be  of- 
fered a district  Criminal  Investigation  Division 
conference;  (See  IRM  9356.1)  or  the  special 
agent  has  submitted  a report  recommending 
prosecution  of  the  principal.  The  memorandum 
will  be  prepared  as  soon  as  the  Information  Is 
received,  with  distribution  made  In  the  same 
number  of  copies  and  In  the  same  manner  as 
the  original  referral  to  Counsel.  Copies  of  any 
legal  documents  involved  In  the  action  will  be 
forwarded  with  the  memorandum. 


(9)  Similarly,  with  regard  to  any  summons 
referred  to  the  Department  of  Justice  for  en- 
forcement, District  Counsel  will  be  Informed  by 
memorandum  if  there  is  either  compliance  or  an 
initial  decision  by  a federal  district  court  or  mag- 
istrate that  the  summons  Is  unenforceable.  The 
memorandum  will  contain:  the  names  of  the 
taxpayer  and  witness;  the  appearance  date  set 
in  the  summons;  the  date  of  compliance  or  the 
adverse  court  decision;  whether  compliance 
was  satisfactory;  and  whether  compliance  was 
pursuant  to  a court  order.  The  memorandum 
will  be  prepared  as  soon  as  practicable  after 
compliance  or  the  adverse  decision,  and  dis- 
tributed in  the  same  manner  as  the  original 
referral  to  District  Counsel. 

(10)  Similarly.  District  Counsel  will  be  in- 
formed by  memorandum  of  any  ex  parte  orders 
under  6103(1)  that  may  be  sought  and/or  grant- 
ed or  head  of  agency  requests  received  and/or 
granted  after  the  referral  of  a summons  for 
enforcement.  District  Counsel  should  also  be 
notified  if,  after  a request  for  summons  enforce- 
ment, but  before  its  granting,  the  summonsed 
Information  on  the  witness  becomes  the  sub- 
ject of  a grand  jury  Inquiry. 

(11)  If  there  Is  a pending  summons  enforce- 
ment action  related  to  an  investigation  when 
the  special  agent's  report  recommending  pros- 
ecution Is  forwarded  to  District  Counsel,  the 
memorandum  transmitting  the  report  to  Coun- 
sel (See  IRM  9631.2)  will  Include  a statement  to 
that  effect,  with  Information  Identifying  the  party 
involved  In  the  summons  enforcement  action 
and  the  Counsel  office  handling  It. 

36(10),32  (i-it-eo)  «r«t 

Civil  and  Criminal  Contempt 
Regarding  Summons 

(1)  A person  refusing  to  obey  a court  order 
directing  compliance  with  a summons  (civil  en- 
forcement) may  be  held  In  contempt  of  court. 
The  contempt  proceedings  may  be  civil  (Sauber 
v.  Whetstone]  or  criminal,  [ Brody  v.  U.S.;  Gold- 
line  v.  U S ) or  both.  A defendant  may  be  purged 
of  civil  contempt  by  complying  with  the  court 
order,  but  punishment  for  criminal  contempt  Is 
usually  not  conditional.  Use  of  civil  or  criminal 
contempt,  as  with  civil  or  criminal  enforcement, 
depends  on  whether  the  purpose  Is  to  compel 
compliance  with  the  summons  or  to  punish  dis- 
obedience and  protect  the  authority  of  the 
court. 
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(2)  A civil  contempt  proceeding  may  be  com- 
menced by  a motion  Informing  the  court  of  the 
failure  to  comply  with  its  order  and  requesting 
that  the  person  summoned  be  adjudged  In  con- 
tempt and  punished.  The  recalcitrant  party  may 
then  be  committed  to  jail  until  such  time  as  he/ 
she  complies  with  the  court  order.  [Sauber  v. 
Whetstone] 

(3)  A criminal  contempt  proceeding  can  be 
undertaken  only  on  notice  given  by  the  judge  In 
open  court  In  the  presence  of  the  defendant,  by 
an  order  to  show  cause  or  by  an  order  of  arrest, 
unless  the  ''contempt"  was  committed  In  the 
presence  of  the  court.  The  notice  must  state 
essential  facts  which  constitute  criminal  con- 
tempt and  describe  the  criminal  contempt  as 
such.  [Rule  42,  F.R.C.P.] 

(4)  In  a criminal  contempt  case,  the  Govern- 
ment must  prove  beyond  a reasonable  doubt 
that  the  defendant  willfully  failed  to  comply  with 
a lawful  court  order.  To  sustain  this  burden  it 
must  show  that  summoned  records  are  pres- 
ently within  the  defendant's  power  and  control 
[U.S.  v.  Patterson;  U.S.  v.  Pollock]  Presumption 
of  continued  possession  and  existence  Is  not 
enough  to  shift  the  burden  of  proof  to  the  de- 
fendant unless  the  time  span  is  short  and  there 
Is  no  outside  motivation  for  destruction  of  the 
particular  records.  [U.S.  v.  Goldstein;  U.S.  v. 
Pollock] 

36(10),33  (i o-e-ai)  erai 

Use  of  Declarations  In  Summons 
Proceedings 

(1)  To  support  applications  for  court  orders 
directing  compliance  with  a summons,  the 
agent  will  prepare  a declaration  (Exhibit  300-15 
contains  a sample)  reciling  detailed  information 
concerning  the  nature  and  purposes  of  the  ex- 
amination. the  testimony  and  records  desired, 
and  their  relevancy  to  the  examination.  Usually, 
enforcement  proceedings  are  held  solely  upon 
declarations  (of  the  agents  and  possibly  the 
person  summoned)  and  oral  argument.  Accord- 
ingly, It  Is  highly  important  that  the  declaration 
clearly  show  that  the  person  summoned  has 
possession,  care,  or  custody  of  the  desired  rec- 
ords, and  that  they  are  material  and  relevant  to 
the  tax  liability  of  the  person  being  Investigated. 
(Locaf  1 74  v.  U.S.)  If  the  summons  pertains  to  a 
year  previously  examined,  a copy  of  the  District 
Director’s  reopening  letter  should  be  attached. 
Some  courts  may  require  that  an  affidavit,  rath- 
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er  than  a declaration,  be  filed.  It  will  contain  the 
same  basic  information,  however,  it  must  be 
given  under  oath. 

(2)  If  there  is  a sharp  dispute  on  the  basic 
question  of  whether  the  records  are  subject  to 
the  control  of  the  person  served  with  the  sum- 
mons, the  court  will  usually  not  resolve  the  mat- 
ter on  the  basis  of  conflicting  declarations,  but 
will  have  the  issue  of  control  and  willfulness  in 
falling  to  comply  with  the  order  determined  In  a 
contempt  proceeding.  (In  re:  Harry  J.  Reicher.) 
When  a petition  for  attachment  Is  filed  the  court 
may  choose  to  proceed  by  Issuing  an  order  to 
show  cause  why  the  summons  should  not  be 
obeyed  ( Brody  v.  U.S.)  It  may  also  modify  the 
summons  In  its  order  if  compliance  would  be 
unreasonable  or  oppressive.  (Brody  v.  U.S.) 
This  provision  Is  Intended  only  to  cover  persons 
who  were  summoned  and  wholly  made  default 
or  stubbornly  refused  to  comply.  (Reisman  v. 
Caplin) 

36(10).4  (i-ia-so)  »7et 

Criminal  Enforcement  of 

Summons 

(1)  If  the  facts  and  circumstances  warrant 
penal  action,  a person  who  neglects  to  appear 
or  to  produce  records  pursuant  to  a summons 
may  be  criminally  prosecuted  under  IRC  7210. 
(Handbook  text  221.9)  The  Government  must 
be  able  to  prove  that: 

(a)  The  defendant  was  duly  summoned  to 
appear  to  testify,  or  to  appear  and  produce 
certain  records. 

(b)  He/she  did  not  appear  or  produce  such 
records. 

(c)  At  least  some  of  the  records  called  for 
by  summons  were  In  existence  and  In  his/her 
control,  and 

(d)  He/she  wilfully  and  knowingly  neglect- 
ed to  appear  and  produce  them. 

(2)  It  has  been  held  that  the  word  "neglect" 
as  used  In  this  Code  section  means  more  than 
mere  Inadvertence— “To  make  a criminal  of- 
fense to  neglect  In  this  situation  would  Imply 
that  he  must  have  wilfully  failed  to  comply  with 
the  summons  with  knowledge  that  a reason- 
able man  should  have  had  that  he  was  falling  to 
do  what  the  summons  required  him  to  do."  [U.  S. 
v.  Becker ] 
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(3)  Refusal  to  obey  a summons  could  lead  to 
a prosecution  under  IRC  7203,  tor  wlllul  failure 
to  supply  Information  required  by  the  law. 
(Handbook  text  221.4]  In  such  a proceeding, 
proof  that  Ihe  refusal  was  Intentional  and  with- 
out legal  justification  is  not  sufficient.  The  Gov- 
ernment must  also  establish  that  the  refusal 
was  prompted  by  bad  faith  or  evil  Intent;  that  the 
defendant  did  not  believe  In  good  faith  that 

refusal  was  legally  justified.  ll/.S.  v.  Murdock] 

370  (I-I8-S 0)  9781 

Automatic  Data  Processing 

(A.D.P.),  Scientific  Aids  And  Other 
Special  Equipment 

371  (t-ie-eo)  97ei 

A.D.P. 

371.1  (i-rs-ao)  S7ei 

Application 

(1)  Generally,  applications  Involve  the  Auto- 
matic Data  Processing  (ADP)  tasks  of  convert- 
ing source  documents  into  machine  sensible 
forms  (keypunch  cards,  magnetic  tape,  etc.)  to 
accomplish  elficient  analysis.  This  etfort  Is  fre- 
quently accomplished  by  Indexing  or  abstract- 
ing through  sorting,  merging,  matching  or  com- 
putation ot  data  elements  (subparts  ot  a com- 
puter record).  Outputs  are  principally  in  the  form 
of  printouts.  In  addition,  applications  may  In- 
volve the  analysis,  computations  and/or  re- 
trieval of  selected  data  from  machine-sensible 
files. 

(2)  By  example,  the  following  applications 
are  representative; 

(a)  Summarization  of  payments  made  (or 
received)  by  pady,  dates,  periods,  types,  or 
amounts,  etc.  based  on  some  source  docu- 
ment; e g.,  agency  payment  logs,  corporate  dis- 
bursements records,  physician's  daily  patient 
book,  municipal  warrant  ledgers,  vouchers, 
memorandums,  W-2s,  etc. 

(b)  Indexing  by  name,  date,  address, 
amount,  type,  telephone  number,  or  Identifica- 
tion number  (predetermined  or  substituted), 
etc.,  a significant  volume  of  documents  In  order 
to  bring  together  similarities,  Identify  Inconsist- 
encies, or  develop  patterns,  etc.  that  can  be 
easily  referenced  for  later  retrieval  of  either  the 
Information  or  the  evidentiary  documentation 
Itself. 

(c)  Merging,  matching  and  sorting  of  sev- 
eral kinds  of  Information;  e g.,  checks,  receipts, 
bills  of  lading,  realty  records,  or  mortuary  rec- 
ords. etc..  Into  one  or  more  useful  listing  dis- 
closing items;  e.g.,  name,  date,  amount,  or 
matches  ("hits")  of  related  information  In  some 
useful  sequence. 


(3)  Field  personnel  will  identify  and  explore 
the  possibilities  of  utilizing  ADP  to  expedite  or 
reduce  the  cost  of  investigations,  examinations 
or  special  projects.  Assistance  and  develop- 
ment ot  ADP  applications  is  available  through 
Computer  Criminal  Investigation  Specialists, 
Chiefs,  Criminal  Investigation  Staff,  designated 
regional  coordinators  and  National  Office  per- 
sonnel within  the  Management  Information  and 
Services  Branch  (CP:CI:M). 

(4)  A completed  ADP  project  request  will  be 
approved  by  Ihe  Chief,  Criminal  Investigation 
Division  and  the  District  Director  and  forwarded 
to  Ihe  ARC  (Criminal  Investigation).  The  re- 
quest should  include  the  project  title,  brief  de- 
scription of  the  project,  related  projects,  pur- 
pose, description  ot  input  (attach  copy  ol  input 
document  or  tape  tile  layout)  and  volumes  in- 
volved, required  output  (tables,  lists,  tape  file, 
etc.),  required  completion  schedule,  estimated 
cost  If  project  were  handled  manually  at  the 
district  office,  and  estimated  benefit  (tangible 
and/or  Intangible). 

(5)  Joint  case  applications  will  be  controlled 
through  the  Criminal  Investigation  function. 

(6)  For  more  details  see  IRM  938(10). 

371.2  (1-18-60)  9781 

TELAN 

(1)  Telephone  Analysis  System  (TELAN)  Is  a 
function  of  the  Treasury  Enforcement  Commu- 
nications System  (TECS)  and  is  a computerized 
service  provided  by  Customs  to  Its  own  person- 
nel and  to  DEA.  BATF  and  IRS  investigators  for 
the  purpose  of  analyzing  telephone  toll  data. 
Requests  for  the  use  of  TELAN  should  be  for- 
warded by  the  Chief,  Criminal  Investigation  Divi- 
sion through  normal  channels  to  the  Director, 
Criminal  Invesligatlon  Division,  Attn.:  CP:CI:0. 
The  request  should  Include  the  telephone  toll 
Information  which  is  to  be  analyzed  by  the  com- 
puter. The  computer  will  generate  a printout, 
listing  the  data  in  three  sequences:  primary 
phone  number,  date,  receiving  phone  number; 
receiving  phone  number;  date,  primary  phone 
number;  and  date,  primary  phone  number,  re- 
ceiving phone  number.  The  computer  will  also 
generate  a listing,  if  applicable  of  those  phone 
numbers  submitted  by  the  Service  which  have 
also  been  submitted  by  another  agency.  The 
listing  will  Indicate  the  name  ot  the  other  agency 
and  the  case  number. 

(2)  For  details  concerning  TECS,  See  Hand- 
book text  335. 

372  ti-ts-eo)  978i 

Scientific  Aids 
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372.1  (1-18-80)  9781 

Laboratories 

See  356.7  regarding  the  Midwest  Region 
Questioned  Document  Laboratory. 

372.2  (1-18-80)  9781 

Chemicals 

372.21  (1-18-80)  9781 

Anthracene 

This  substance  may  be  obtained  In  either 
powder  or  pencil  form  from  laboratories,  drug 
firms,  and  chemical  houses.  It  Is  Invisible  but 
gives  off  a brilliant  fluorescence  when  exposed 
to  ultraviolet  light.  Identifying  marks,  initials, 
dates,  etc.,  can  thus  be  placed  on  documents, 
clothes,  vehicles,  and  other  objects  that  a spe- 
cial agent  might  want  to  Identify  later  in  book- 
making or  lottery  headquarters. 

37?.22  (1-18-80)  9781 

Phenotphthaleln 

This  substance  Is  an  almost  colorless  powder 
that  will  turn  red  In  the  presence  of  an  alkali  or 
alkaline  solution.  It  Is  used  to  determine  wheth- 
er a person  has  entered  a room,  picked  up  an 
object,  opened  a parcel,  etc.  The  method  em- 
ployed In  its  use  Is  to  sprinkle  a small  quantity  on 
a doorknob,  package,  or  other  object.  Any  per- 
son touching  the  object  will  unknowingly  get  the 
powder  on  his/her  hands.  Later  when  he/she 
washes  his/her  hands  with  soap  or  ammonia 
the  powder  will  go  Into  solution,  turning  his/her 
hands  red.  Phenolphthaleln  can  be  obtained 
from  any  drug  store. 

373  (1-18-807  9781 

Special  Equipment 

373.1  (1-18-80)  9781 

Proper  Use  and  Limitations  on 
Special  Equipment 

Special  agents  must  reter  to  and  abide  by  the 
restrictions  and  prohibitions  relative  to  investi- 
gative and  sensitive  equipment  contained  In 
Policy  Statement  P-9-35  and  any  Implement- 
ing Internal  Revenue  Manual  Issuances. 

373.2  (1-18-80)  9781 

Definitions 

(1)  The  types  ol  technical  equipment  used  by 
the  Criminal  Investigation  Division  are  defined 
as  follows: 

(a)  Document  Equipment — Those  items  of 
equipment  peculiar  to  and  utilized  primarily  by 


the  Criminal  Investigation  Division  in  assisting 
in  the  investigation  of  financial  crimes.  This 
classification  Includes  microfilm,  portable  copy- 
ing, standard  format  cameras  and  portable  tape 
recorders  (both  reel  and  standard  size  cas- 
sette) and  transcription  accessories  for  these. 

(b)  Investigative  Equipment — Items  of 
equipment  specialty  acquired  for  and  used  by 
the  Criminal  Investigation  Division  for  carrying 
out  investigative  and  enforcement  functions. 
This  equipment  Includes  surveillance  trucks, 
binoculars  and  optical  equipment,  surveillance 
cameras,  firearms  and  ordnance,  electronic 
surveillance  equipment,  radio  communication 
equipment,  night  vision  equipment,  red  tights, 
sirens,  and  other  enforcement  equipment  In- 
tended for  use  In  surveillance  situations.  The 
above  definitions  do  not  Include  equipment  nor- 
mally procured  for  general  office  or  administra- 
tive use  such  as  office  furniture  and  office  ma- 
chines (typewriters,  calculators,  dictation  sys- 
tems used  in  centralized  operations,  etc.). 

(c)  Sensitive-type  Equipment — Any  equip- 
ment which,  In  a broad  sense,  can  be  used  In 
the  Interception  of  telephone  communications 
or  non-telephone  conversations.  This  Includes 
any  type  of  relay,  transmitter,  or  microphone  for 
use  with  a telephone;  miniature  transmitters; 
concealed  radio  transmitters  disguised  as  ordi- 
nary objects;  wireless  and  parabolic  micro- 
phones; and  amplified  microphones.  Pen  regis- 
ters and  other  similar  equipment  used  to  Identi- 
fy telephones  called  are  considered  to  be  sensi- 
tive equIpmenL 

(d)  Accessories  and  Supplies — Items  of 
little  monetary  value  ($150  or  less)  chargeable 
to  contingent  funds  which  are  specifically  ac- 
quired for  and  used  by  the  Criminal  Investiga- 
tion Division  In  carrying  out  investigative  and 
enforcement  functions. 

373.3  (1-18-80)  9781 

Document  Equipment 

373.31  (1-18-80)  9781 

Microfilm  Equipment  and 
Photocopying 

Microfilm  and  photocopying  equipment  is 
available  at  each  District  Office  and  obtained 
through  the  Chief.  Criminal  Investigation  Divi- 
sion. The  use  of  microfilm  equipment  Is  a fast 
efficient  manner  of  obtaining  copies  of  docu- 
mentary evidence  required  In  tax  Investiga- 
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lions.  Considerable  special  agenl  lime  can  be 
saved  by  the  use  of  Ibis  equipment.  In  situations 
where  only  a limited  quantity  of  documents 
need  to  be  copied,  It  may  be  more  practical  to 
use  photocopying  or  camera  equipment  Some 
special  microfilm  equipment  is  available  In  se- 
lected locations  for  special  purpose  applica- 
tion. These  include  High  Speed  Microfilm  cam- 
eras which  photograph  both  sides  of  the  docu- 
ment simultaneously  and  planetary  mlcrolilm 
cameras.  Requests  for  use  ol  this  equipment 
should  be  made  through  your  Immediate 
supervisor. 

373.4  (i-ie-80)  976i 

Investigative  Equipment 

373.41  (1-18-80)  9791 

Radios 

(1)  Certain  Criminal  Investigation  Divisions 
Investigations  require  the  special  agent  to 
maintain  surveillances  of  individuals  and  locali- 
ties in  order  to  develop  evidence  of  Income  and 
excise  tax  violations.  Under  certain  circum- 
stances taxpayers  under  Investigation  for  In- 
come or  excise  tax  violations  will  be  placed 
under  surveillance  when  It  Is  suspected  that 
they  are  attempting  to  leave  the  country  prior  to 
indictment,  or  to  dispose  of  or  conceal  liquid 
assets. 

(2)  Mobile  and/or  portable  two-way  radios 
are  essential  to  surveillance  involving  the  use  of 
vehicles.  The  special  agent  should  use  coded 
signals  or  words  whenever  possible  In  radio 
transmitting  and  should  talk  "In  the  clear"  only 
when  absolutely  necessary.  Due  to  the  com- 
mon use  ol  programmable  scanners,  a special 
agent  should  always  assume  that  someone  Is 
listening  to  his  radio  conversations.  If  specific 
Identifying  Information  must  be  transmitted,  a 
code  system  should  be  used.  The  National  Of- 
fice maintains  a supply  of  code  matrix  sheets 
which  can  be  provided  upon  request.  Codes  are 
not  easy  to  use  and  slow  the  speed  of  communi- 
cation. They  also  require  practice  for  proficien- 
cy. The  code  matrix  system  works  best  when 
one  agent  is  observing  and  another  Is  encod- 
ing, decoding  and  transmitting  on  the  radio. 

(3)  Most  district  offices  have  an  adequate 
Inventory  of  radio  equipment.  Normally  the  spe- 
cial agent  should  be  able  to  operate  this  equip- 
ment. If  not,  another  special  agent  or  other 
officer  of  the  Internal  Revenue  Service  experl- 
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enced  in  the  use  of  radio  equipment  may  be 
assigned  to  Instruct  or  work  with  him/her. 

(4)  Certain  types  of  highly  specialized  radio 
equipment  are  available  for  use  by  special 
agents  when  authorized  In  specific  Investiga- 
tions. This  equipment  may  be  obtained  through 
the  Director,  Criminal  Investigation  Division.  Pri- 
or approval  of  the  Chief,  Criminal  Investigation 
Division,  should  be  obtained  before  requesting 
or  using  this  equipment. 

373.42  (i-iR-80)  9791 

Binoculars  and  Telescopes 

The  value  of  binoculars  and  telescopes  In 
surveillances  Is  self-evident.  However,  the  spe- 
cial agent  should  exercise  care  while  using 
them.  Binoculars  and  telescopes  may  be  ob- 
tained from  the  Chief,  Criminal  Investigation 
Division. 

373.43  (1-18-80)  9791 

Camera  Equipment 

A wide  variety  of  camera  equipment,  capable 
of  performing  many  specialized  and  required 
tasks  Is  available  at  each  district  office  and 
obtained  through  the  Chief,  Criminal  Investiga- 
tion Division.  This  equipment  includes  3Smm 
single  lens  reflex  cameras  with  a wide  variety  of 
telephoto  and  accessory  equipment;  movie 
cameras;  Instant  load  cameras;  cameras  with 
self-developing  Him;  and  specialized  surveil- 
lance cameras.  Photographs  of  defendants, 
witnesses,  residences,  automobiles,  etc.,  have 
often  proven  valuable  In  tax  cases,  especially  In 
Special  Enforcement  Program  Investigations. 

373.44  (1-18-80)  9761 

Handcuffs 

Handcuffs  are  available  to  special  agents  lor 
use  in  securing  persons  arrested.  Care  and  dis- 
cretion must  be  exercised  in  their  use. 

373.45  (1-18-80)  9791 

Specialized  Investigative 
Equipment 

Specialized  Investigative  equipment  is  avail- 
able through  the  Assistant  Regional  Commis- 
sioner (Criminal  Investigation).  This  equipment 
includes  surveillance  trucks,  night  vision  equip- 
ment, TV  video  cameras  and  recorders,  spe- 
cialized camera  equipment,  etc.  This  equip- 
ment Is  valuable  as  surveillance  aides  in  Spe- 
cial Enforcement  Program  Investigations. 
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Sirens,  Warning  Lights,  and 

Special  Automotive  Equipment 

Use  ol  sirens  and  warning  lights  pose  a po- 
tential danger  to  the  public;  consequently,  they 
should  be  used  only  when  absolutely  neces- 
sary. (See  Policy  Statement  P-9-38).  In  some 
instances  special  equipment  such  as  locked 
hoods  and  lock-type  gasoline  filler  caps  should 
be  installed,  since  violators  have,  on  occasions, 
sabotaged  Government  vehicles  by  putting 
emery  dust,  sugar,  and  similar  substances  in 
the  crankcase  or  gasoline  tank.  However,  spe- 
cial agents  must  have  the  prior  approval  of  the 
Chief,  Criminal  Investigation  Division,  or  of  the 
Assistant  Regional  Commissioner  (Criminal  In- 
vestigation) before  obtaining  this  equipment. 

373.47  (1-18-80)  9791 

Security  of  Investigative/ 

Document  Equipment  and  Other 
Property 

(1)  Special  agents  are  responsible  for  taking 
adequate  precautions  to  safeguard  Criminal  In- 
vestigation Division  Investigative/document 
equipment,  as  well  as  other  items  of  Service- 
owned  personal  properly  with  which  they  are 
entrusted.  Chapter  500  of  IRM  1(16)41,  Physical 
and  Document  Security  Handbook,  contains 
instructions  for  safeguarding  properly  of  the 
type  frequently  utilized  by  special  agents  In  the 
course  ol  their  duties. 

(2)  Investigative/document  equipment  as 
well  as  other  types  ol  Service-owned  personal 
properly,  with  the  exception  ol  permanently  In- 
stalled equipment,  i.e.,  mobile  radios,  vehicle 
chargers,  amplifiers,  red  lights  and  sirens, 
should  generally  never  be  left  In  an  unoccupied 
automobile.  However,  under  unusual  circum- 
stances and  II  absolutely  necessary,  these 
items  may  be  stored  for  short  periods  ol  time  in 
the  locked  trunk  of  an  automobile  provided  the 
doors  are  also  locked.  Under  no  circumstances 
will  equipment  be  tell  in  an  automobile 
overnight. 

373.46  (1-18-80)  9791 

Firearms  and  Ammunition 

373.481  (i-it-80)  97ii 

Authority  to  Carry 

(1)  There  Is  no  specllic  statutory  authority  tor 
special  agents  to  carry  firearms.  The  General 
Counsel,  Department  of  the  Treasury,  has  con- 
cluded that  no  specific  authority  Is  necessary 
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because  "where  a Federal  Officer  has  authority 
to  make  an  arrest,  he/she  has  implied  authority 
lo  carry  firearms."  Authority  for  special  agents 
to  make  arrests  Is  contained  in  26  USC  7608(b). 

(2)  The  authority  to  carry  firearms  is  limited  to 
the  conduct  of  official  duties  In  enforcing  any  ol 
the  criminal  provisions  ol  the  Internal  Revenue 
laws  or  other  criminal  provisions  of  laws  relating 
to  Internal  Revenue  where  the  enforcement  Is 
the  responsibility  of  the  Secretary  or  his 
delegate. 


373.482  (t-t9-9£>)  9791 

Issuance  of  Firearms  to  Special 
Agents 

(1)  Permission  to  carry  firearms  will  normally 
be  at  the  discretion  of  the  special  agent's  imme- 
diate supervisor.  The  supervisor  may  authorize 
special  agents  to  carry  firearms  both  during 
duty  hours  and  off  duty  hours,  if  In  the  authoriz- 
ing official's  Judgement  a bona-fide  need  for 
firearms  exists,  related  to  the  performance  of 
official  duties. 

(2)  Before  granting  permission,  the  Immedi- 
ate supervisor  must  be  assured  each  special 
agent  Is  clearly  familiar  with  the  Treasury  policy 
and  guidelines  for  weapons  use  and  has  quali- 
fied within  the  pa9t  six  months.  Each  agent 
should  be  provided  with  a copy  of  these  Manual 
provisions  and  periodically  consulted  to  see 
they  have  the  most  recent  Issuance. 

(3)  Firearms  may  be  taken  home  overnight 
or  during  a weekend  when  the  special  agent 
finishes  his/her  workday  which  requires  the 
carrying  of  firearms,  Of  when  such  firearms  will 
be  required  for  the  next  work  day  assignments. 

(4)  Qualification  to  carry  or  use  privately 
owned  weapons  during  off-duty  hours  Is  done 
as  a private  citizen  sub|ect  to  local,  civil  and 
criminal  restrictions.  Special  agents  may  not 
use  their  position  or  credentials  to  qualify  under 
state  or  local  laws  to  purchase,  license,  carry,  or 
use  private  weapons;  however,  credentials  may 
be  displayed  as  occupational  identification, 
upon  request,  but  not  to  Influence  the  decision. 

(5)  Special  agents  will  not  be  allowed  to  carry 
a firearm  unless  they  have  qualified  with  that 
firearm  in  the  past  six  month*.  (See  IRM 
9788.3),  All  special  agent*  must  have  their 
badge  and  pocket  commission  on  their  porson, 
when  carrying  a lirearm.  except  under  unusual 
circumstances  relating  to  special  assignments 
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approved  by  the  Assistant  Regional  Commis- 
sioner (Criminal  Investigation). 


373.483  (i-ie-oo)  »r»i 

Firearms  Standards 

(1)  No  weapons  or  ammunition  other  than 
that  furnished  by  the  Service  except  as  provid- 
ed in  IRM  9756.2.(7)  will  be  carried  by  any  spe- 
cial agent  on  official  business.  All  handguns 
furnished  (or  regular  assignment  to  personnel 
will  be  American  made  .38  special  caliber  re- 
volver type. 

(2)  Service-issued  guns  may  be  modified 
upon  approval  of  the  ARC  (Criminal  Investiga- 
tion). Such  modifications  must  be  made  by 
qualified  personnel  or  a gunsmith.  Installation 
of  grips,  and  grip  adapters  are  not  considered  to 
be  modifications  to  weapons. 

(3)  Trigger  shoes  are  prohibited  on  all  official 
weapons. 

(4)  Criminal  Investigation  guns  must  have  a 
minimum  of  three  pound  pressure  trigger  pull. 

(5)  The  .38  special  caliber  revolver  (all  steel) 
with  two-inch  barrel  will  be  assigned  to  each 
special  agent  at  the  district  office.  Firearms  may 
be  assigned,  one  to  each  special  agent,  on  a 
permanent  basis  or  they  may  be  retained  In  a 
pool  in  the  district  or  local  office  and  withdrawn 
as  needed.  If  the  weapons  are  retained  In  a 
pool,  each  special  agent  should  be  Issued,  to 
the  extent  possible,  the  same  gun  each  time  to 
ensure  better  proficiency  In  handling  the 
weapon. 

(6)  The  .38  special  caliber  revolver  (all  steel) 
with  two-inch  barrel  will  be  assigned  on  a ratio 
of  one  for  each  two  special  agents  or  technical 
personnel  at  regional  offices  and  the  National 

Office. 

(7)  The  .38  special  caliber  revolver  with  four- 
inch  barrel  will  be  assigned,  as  needed,  for 
special  assignments  where  greater  accuracy 
and  reliability  may  be  compelling  factors  for 
target  practice,  training  and  for  competition. 

(8)  The  .38  special  caliber  revolver  with  slx- 
Inch  barrel  will  bo  assigned,  as  needed,  for 
training  and  competition  purposes. 

(9)  The  .22  caliber  revolver  on  a .38  special 
caliber  frame  will  be  assigned,  as  needed,  for 
training  purposes. 

(10)  Under  unusual  circumstances  relating 
to  special  assignments,  the  ARC  (Criminal  In- 
vestigation) may  authorize  the  use  of  a Service- 
owned  weapon  of  any  type  on  a specific  asslgn- 
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menl  basis.  The  Director  may  authorize  the  use 
ol  a Treasury-owned  weapon  of  any  type  for  a 
specific  assignment  (See  IRM  9756.4:(6)). 

(11)  Holsters  of  any  standard  type  will  be 
furnished  on  a basis  of  one  holster  for  each 
revolver.  The  type  of  holster  must  be  approved 
by  the  ARC  (Criminal  Investigation),  except 
when  purchased  as  accesssory  equipment  for 
revolvers  by  the  National  Office. 

(12)  Any  firearm  which  does  not  meet  the 
prescribed  standards  shall  be  forwarded  to  the 
district  Facilities  Management  Branch  for  ad- 
justment or  repair. 

(13)  The  Chief,  Criminal  Investigation  Divi- 
sion, shall  make  provision  to  ensure  that  each 
weapon  Is  in  perfect  operating  condition  imme- 
diately preceding  its  Issuance  and  annual  In- 
spections thereafter, 

(14)  Each  special  agent  will  be  responsible 
for  the  weapon  In  his/her  possession  and  will 
keep  the  gun  clean  and  in  perfect  operating 
condition  at  all  times. 

(15)  When  a firearm  is  found  to  be  defective, 
It  will  be  forwarded  Immediately  to  the  district 
Facilities  Management  Branch  for  repair. 

(16)  In  accordance  with  IRM  1(14)49  Person- 
al Property  Management  Handbook  Exhibit 
400-1,  any  acquisition  of  a firearm  must  be 
requested  through  channels  to  the  Director, 
Criminal  Investigation  Division,  Attn:  CP:CI:M 
for  approval. 

373.484  (r-ts-so;  srei 

Ammunition  Standards 

(1)  All  Service-furnished  ammunition  for 
qualification  and  Service  use  will  be  new  and 
American  made.  The  exclusive  use  of  new  am- 
munition by  criminal  enforcement  personnel 
has  been  selected  because  of  quality  control. 

(2)  Experiences  of  operating  personnel  indi- 
cate that  reload  ammunition  create  safety  and 
security  hazards,  especially  If  used  In  line  of 
duty,  and  may  cause  accelerated  weapon 
deterioration. 

(3)  The  standard  service  ammunition  for 
Criminal  Investigation  will  be  the  .38  special 
caliber,  110  grain  lacketed  hollow  point  avail- 
able commercially  with  a copper  units  of  pres- 
sure rating  (cup)  not  to  exceed  20,000  cup.  Law 
enforcement  ammunition  with  a designation  of 
" + P + " or " + + P"  should  not  be  used  In  small 
frame  service  owned  weapon  (i.e.,  Smith  and 
Wesson  Chief,  Coll  Detective  Special,  etc.). 


.(4)  The  .38  special  caliber  midrange  or  wad- 
cutter,  148  grain,  lead  or  lubaloy  coated  ammu- 
nition may  be  utilized  for  firearms  competition, 
training,  qualification,  and  requalification 
purposes. 

(5)  If  the  standard  service  ammunition  (110 
grain)  is  not  utilized  for  training,  qualification  or 
requalification  purposes,  personnel  should  fire 
30  rounds  of  this  ammunition  for  familiarization 
purposes  at  each  qualification  and 
requalification. 

(6)  The  .22  caliber  long  rille  pistol  match  tar- 
get ammunition  (40  grain)  may  be  used  for  fire- 
arms training. 

(7)  The  above  ammunition  standards  and  re- 
strictions will  not  apply  when  in  the  judgment  of 
the  ARC  (Criminal  Investigation)  the  use  of  dif- 
ferent ammunition  is  necessary  or  desirable 
such  as  in  special  assignments  or  situations. 

(8)  Special  agents  on  dignitary  protection 
under  the  direction  of  Secret  Service  are  per- 
mitted to  utilize  ammunition  provided  them  by 
the  Secret  Service,  however,  the  Secret  Serv- 
ice utilizes  only  ammunition  with  a CUP  rating  of 
" + P+”  or  "++P".  Special  Agents  are  cau- 
tioned not  to  use  this  ammunition  in  small  frame 
weapons  (i.e.  Smith  and  Wesson  Chief,  Colt 
Detective  Special)  and  to  have  a larger  frame 
weapon  made  available  to  them  for  these  as- 
signments (I.e.  Smith  and  Wesson  Model  15, 
Colt  Lawman,  etc.) 

373.485  (1-18-80)  9761 

Use  of  Firearms  by  Special 

Agents 

(1)  Firearms  Policy 

(a)  A firearm  may  be  discharged  only  as  a 
last  resort  when  in  the  considered  opinion  ol  the 
officer  there  is  danger  of  loss  of  life  or  serious 
bodily  Injury  to  himself  or  to  another  person. 

(b)  Firing  a weapon  should  be  with  the  in- 
tent of  rendering  the  person  at  whom  the  weap- 
on 14  discharged  incapable  of  continuing  the 
activity  prompting  the  agent  to  shoot. 

(c)  Warning  shots  pose  a hazard  to  inno- 
cent parties.  They  should  be  fired  only  when  the 
expected  effect  Is  to  minimize  substantially  the 
necessity  of  firing  directly  at  a person,  AND 
there  is  negligible  danger  of  Injury  to  an  Inno- 
cent party. 

(d)  Firing  at  a moving  vehicle  with  the  In- 
tent of  rendering  it  Incapable  of  being  operated 
poses  a formidable  danger  to  innocent  parties. 
The  possibility  of  a richochet  is  greatly  in- 
creased when  the  target  is  a car  body  or  a 
spinning  tire.  Utmost  caution  must  be  exercised 
when  considering  such  action. 

(e)  Firing  at  a fleeing  person  will  not  be 
considered  Justified  unless  the  officer  has  rea- 
sonable cause  to  believe  that  the  person  he/ 
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she  is  considering  shooting  poses  a threat  to 
the  life  of  the  otticer  or  others. 

(0  As  a general  rule  when  in  the  presence 
of  the  public,  a handgun  should  be  drawn  only 
when  the  special  agent  or  his/her  superiors 
have  sufficient  cause  to  expect  it  will  be  used 
and  the  officer  is  preparing  for  its  use. 

(g)  When  making  arrests  or  searches  and 
seizure,  only  reasonable  and  necessary  force 
may  be  used  by  the  special  agent.  The  special 
agent  should  allow  the  escape  of  a subject 
rather  than  risk  inflicting  bodily  harm  by  shoot- 
ing at  the  subject  as  stated  in  P-9-37. 

(2)  When  a handgun  Is  being  carried  In  the 
conduct  of  official  business,  it  will  be  Inconspic- 
uously carried  upon  the  person  of  the  agent  so 
as  to  be  away  from  public  view.  However,  a 
special  agent  may  display  a firearm  while  in  the 
performance  of  official  business,  if  the  agent 
feels  that  by  doing  so,  it  will  relieve  a threat 
against  the  agent  or  another  person. 

(3)  If,  While  carrying  a firearm  on  official  duty, 
a special  agent  observes  a Federal  crime  being 
committed,  he/she  19  expected  to  respond,  de- 
pending on  the  circumstances  involved.  Ordi- 
narily, the  special  agent  should  notify  the  appro- 
priate Federal  or  local  authority.  In  life/death 
situations  or  incidents  in  which  he/she  is  inex- 
tricably involved,  the  special  agent  should  re- 
spond as  a Federal  law  enforcement  officer. 

(4)  A special  agent  Is  also  authorized  to  ap- 
propriately respond  should  a non-Federal  crime 
involving  danger  of  loss  of  life  or  serious  bodily 
injury  be  committed  in  his/her  presence,  or 
where  he/she  reasonably  believes  such  a 
crime  has  occurred;  however,  the  special  agent 
should  understand  that  in  non-Federal  crime 
situations,  his/her  authority  Is  that  of  a private 
citizen  and  the  rules  of  "citizens  arrest"  apply.  It 
circumstances  allow,  local  authorities  should 
be  notified  rather  than  becoming  Involved.  If 
not,  good  Judgement  must  prevail  in  the  course 
of  action  taken. 

(5)  In  all  circumstances  involving  the  use  of  a 
firearm  to  hall  a crime  Involving  danger  of  loss 
of  life  or  serious  bodily  ln|ury  to  themselves  or  to 
another  person,  special  agents  are  to  use  the 
Treasury  Department  guidelines  set  forth 
above.  They  will  be  followed  regardless  of  the 
fact  that  state  or  local  law  may  be  more  liberal  in 
allowing  their  law  enforcement  officers  to  use 
firearms. 

(6)  Whenever  a firearm  Is  discharged  by  a 
special  agent  while  in  the  performance  of  offi- 
cial duty  (except  official  target  practice),  the 
special  agent  will  submit  a full  explanation  of 
the  reasons  for  such  action  in  a memorandum 
which  will  be  forwarded  through  official  chan- 
nels, to  the  Director,  Criminal  Investigation  Divi- 
sion (CP:CI:M). 
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373.486  (3-u-ei)  9791 

Carrying  Firearms  and  Armed 
Escorts  on  Commercial  Airplanes 

(1)  Federal  Aviation  Adminislration  Regula- 
tions, Sections  108.11  and  108.21  of  14  CFR 
108,  Airplane  Operator  Security,  provides  infor- 
mation and  guidance  concerning  the  carriage 
ol  weapons  and  the  carriage  ol  passengers 
under  the  control  of  armed  law  enforcement 
escort(s).  This  material  Is  summarized  in  Feder- 
al Aviation  Administration  (FAA)  Advisory  Cir- 
cular 108-2  dated  Oct.  16, 1981.  These  Regula- 
tions apply  to  carriage  of  weapons  and  escort  of 
individuals  on  scheduled  passenger  and/or 
charier  operalions.  This  delinition  includes  air 
commuter  operalions,  air  taxis  and  other  similar 
type  of  air  service  available  to  the  public. 

(2)  Carriage  of  weapons  by  special  agents 
aboard  aircraft  should  be  limited  to  those  in- 
stances where  the  special  agent  needs  the 
weapon  accessible  In  the  performance  of  offi- 
cial duty  during  the  period  from  the  time  it  would 
otherwise  be  placed  in  checked  baggage  until 
such  time  as  it  would  have  been  returned  after 
deplaning. 

(3)  When  a special  agent  Is  acting  In  the 
capacity  of  armed  escort  or  other  type  assign- 
ment which  requires  carrying  a weapon  on- 
board commercial  aircraft,  appropriate  airline 
officials  should  be  notified  at  least  one  hour  in 
advance,  or  In  case  of  emergency  as  soon  as 
possible,  before  departure.  Special  agents  will 
then  be  guided  by  Instructions  from  the  airline 
official  as  to  what  procedure(s)  should  be 
followed. 

(4)  As  a general  rule,  armed  federal  law  en- 
forcement officers  will  be  In  one  of  the  following 
categories  when  on  travel  status: 

a)  Armed  Individual  traveling  alone  (occa- 
sionally without  baggage); 

b)  Armed,  transporting  a non-dangerous 
prisoner; 

c)  Armed,  transporting  a dangerous 
prisoner; 

d)  Armed  escort  accompanying  a 
dignitary; 

e)  Armed,  conducting  a surveillance  on 
suspect. 

f)  Armed  escort  for  protection  of  a witness 
or  information 

(5)  Your  carriage  of  a weapon  and  your  Iden- 
tity will  be  made  known  to  airline  personnel  who 
need  this  knowledge. 

(6)  In  the  event  of  a disturbance  aboard  the 
aircraft  you  are  not  to  take  any  action  unless  it  is 
specifically  requested  by  the  flight  captain. 

(7)  Armed  special  agents  will  not  consume 
alcoholic  beverages  prior  to,  or  during  flight. 
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(8)  Instructions  pertaining  to  armed  escort  ol 
prisoners,  are  as  follows: 

(a)  The  air  carrier  must  be  notified  at  least 
one  hour  before  departure,  or  in  an  emergency, 
as  soon  as  practicable  of  the  identity  of  Ihe 
passenger  to  be  carried  and  Ihe  flight  on  which 
it  is  proposed  to  carry  the  passenger. 

(b)  Whether  the  passenger  is  considered 
to  be  in  a maximum  risk  category  (dangerous) 
or  not. 

(c)  If  the  passenger  is  considered  to  be  In  a 
maximum  risk  category,  the  passenger  must  be 
under  the  control  of  at  least  two  armed  special 
agents. 

(d)  No  more  than  one  passenger  in  a maxi- 
mum risk  category  can  be  carried  on  the 
airplane. 

(e)  If  the  passenger  Is  considered  to  be  not 
In  a maximum  risk  category,  the  passenger 
should  be  under  Ihe  control  of  at  least  one 
special  agent.  No  more  than  two  of  these  per- 
sons may  be  carried  under  the  control  of  any 
one  special  agent. 

(9)  The  air  carrier  should  be  assured  by  the 
special  agent,  prior  to  departure,  that: 

(a)  The  special  agent  is  equipped  with  ade- 
quate restraining  devices  to  be  used  In  the 
event  restraint  of  any  passenger  under  control 
of  Ihe  special  agent  becomes  necessary.  Some 
aircraft  operators  do  not  permit  restraining  de- 
vices to  be  used  while  In  flight  due  to  perceived 
safety/liability  concerns  that  might  arise  in  the 
event  of  an  incident  or  an  accident.  The  special 
agent  and  the  aircraft  operator  should  have  a 
clear  understanding  of  this  Issue  prior  to  initia- 
tion of  the  Intended  travel. 

(b)  Each  passenger  under  Ihe  control  of 
the  special  agent  has  been  searched  and  does 
not  have  on  or  about  their  person  or  property 
anything  that  could  be  used  as  a deadly  or 
dangerous  weapon., 

(c)  Each  passenger  under  the  control  of 
the  special  agent  should  be  boarded  before  any 
other  passengers  at  the  airport  where  the  flight 
originates  and  deplane  at  the  destination  after 
all  other  passengers  have  departed. 

(d)  The  special  agent  and  passenger 
should  be  seated  In  the  rear  most  passenger 
seat  when  boarding.  This  seat  should  be  locat- 
ed away  from  any  lounge  area  and  not  directly 
across  from  any  exit.  At  least  one  escort  should 
sit  between  Ihe  person  in  custody  and  any  aisle. 

(e)  The  passenger  cannot  consume  any 
alcoholic  beverages  while  on  board  the 
airplane. 

(I)  Each  special  agent,  at  all  times,  shall 
accompany  the  passenger  under  their  control 
and  keep  the  passenger  under  surveillance 
while  aboard  the  airplane. 
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(g)  This  material  does  not  apply  to  the  car- 
riage of  passengers  under  voluntary  protective 
escort. 

(10)  The  following  procedures  will  be  utilized 
In  the  carriage  of  firearms  and  ammunition  in 
checked  luggage: 

(a)  The  weapon  must  be  unloaded. 

(b)  The  carrier  must  be  notified  prior  to 
checking  baggage  that  a firearm  is  in  checked 
baggage  and  that  it  is  unloaded.  I)  requested, 
the  special  agent  will  submit  a written  declara- 
tion that  the  firearm  is  stored  as  specified.  It  is 
likely  that  the  carrier  will  have  a preprinted  form 
for  this  declaration. 

(c)  The  baggage  must  be  locked  and  the 
agent  in  possession  of  the  key  or  combination. 
The  special  agent's  name  and  address  should 
be  included  Inside  the  baggage.  Checked  bag- 
gage containing  weapons  will  not  be  carried  in 
the  flight  crew  compartment  or  any  area  acces- 
sible to  passengers. 

(d)  Small  arms  ammunition  must  be 
packed  in  pasteboard,  or  other  inside  boxes,  or 
in  partitions  designed  to  fit  snugly  into  outside 
wooden,  fiberglass,  or  melal  containers,  or 
must  be  packed  in  metal  ammunition  clips.  The 
packaging  must  be  designed  to  protect  the 
primers  from  accidental  discharge. 

(e)  Special  agents  will  not  carry  chemical 
weapons  aboard  any  aircraft  (See  IRM 
9756. 9:(7). 

373.487  (1-19-801  9781 

Security  of  Firearms  and 
Ammunition 

(1)  Due  to  the  dangerous  nature  of  firearms 
and  the  potential  for  accidenlial  injury  and  dam- 
age, the  minimum  guidelines  for  storing  Gov- 
ernment owned  firearms  and  ammunition  as 
contained  in  436  of  IRM  1(16)41.  Physical  and 
Document  Security  Handbook  should  be 
followed. 

(2)  Provision  shall  bo  made  by  the  Chief, 
Criminal  Investigation  Division,  for  at  least  one 
safety  inspection  each  year  of  all  Government- 
owned  firearms  assigned  to  the  Chief's  office. 
The  inspection  may  be  performed  by  any  per- 
son competent  In  the  Inspection  of  firearms, 
including  local  range  officers,  gunsmiths,  or 
special  agents  who  have  an  expert  knowledge 
of  firearms. 

(3)  If  it  is  necessary  to  store  weapons  at 
home,  they  should  be  kept  under  lock  and  key. 
Ammunition  should  be  kept  locked  In  a sepa- 
rate location  from  the  weapon.  Special  agents 
may  wish  to  Insert  a padlock  through  the  open 
cylinder,  thereby  rendering  the  revolver 
harmless. 

(4)  Firearms  and  ammunition  should  never 
be  left  In  an  automobile,  even  though  the  auto- 
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mobile  is  locked.  However,  if  absolutely  neces- 
sary, these  items  may  be  stored  for  short  peri- 
ods of  time  in  the  locked  trunk  of  an  automobile, 
providing  the  doors  are  also  locked.  Weapons 
will  not  be  left  locked  in  an  automobile 
overnight. 

(5)  Never  handle  or  point  any  firearm  without 
first  opening  the  weapon  to  make  absolutely 
certain  it  is  not  loaded. 

(6)  At  the  range,  do  not  load  or,  cock  your, 
weapon  unless  you  are  at  the  firing  line  and 
facing  the  target.  Do  not  turn  around  at  the  firing 
line  wllha  loaded  revolver  in  your  hand  without 
first  breaking  open  the  cylinder.  Always  exam- 
ine the  bore  of  a weapon  before  loading  it  to  see 
that  it  Is  free  from  obstructions. 

(7)  Never  leave  an  unattended  firearm 
loaded. 

373.488  (t-t e-«o)  »7«t 

Chemical  Weapons 

(1)  Chemical  weapons  may  be  carried  by 
Criminal  Investigation  Division  personnel  when 
engaged  in  enforcement  activities  of  such  a 
nature  that  prudence  Indicates  need  for  them 
may  arise  (i.e.,  riots,  rebellions,  arrests,  attacks 
on  people  or  property), 

(2)  The  Director,  the  Assistant  Regional 
Commissioners  and  the  Chiefs,  Criminal  Inves- 
tigation Division  or  their  designees,  may  autho- 
rize special  agents  In  their  respective  offices 
(includes  posts  of  duty  under  the  Chief)  to  carry 
chemical  weapons  If  In  his/her  judgment  a 
bona  fide  need  exists,  related  to  the  perform- 
ance of  official  duties. 

(3)  The  Director,  the  Assistant  Regional 
Commissioners  and  the  Chiefs,  Criminal  Inves- 
tigation Oivision,  or  their  designees  shall  ensure 
that  each  special  agent  whose  duty  requires  the 
handling  or  use  of  a chemical  weapon  thor- 
oughly understands  Its  use  and  effects,  includ- 
ing Ihe  proper  first-aid  treatment  for  persons 
affected  by  Its  use.  Instruction  involving  Ihe  use 
of  and  first  aid  in  the  treatment  of  chemical 
Irritants  may  be  Incorporated  into  the  firearms 
refresher  training  program  thereby  utilizing  the 
firearms  coach  concept. 

(4)  Chemical  weapons  may  be  used  only 
when  milder  forms  of  persuasion  are  ineffective 
and  deadly  force  Is  not  justified.  Aerosol-pro- 
pelled tear  gas  must  be  treated  as  another  dan- 
gerous weapon,  using  safety  precautions  simi- 
lar to  those  used  with  firearms. 

(5)  Every  effort  must  be  made  to  direct  the 
spray  at  a person's  chest  for  the  minimum  time 
required  to  incapacitate  and  at  a distance  ol  at 
least  two  feet. 
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(6)  II  is  a misuse  ol  the  chemical  weapon  to 
deliberately  discharge  it  directly  Into  the  (ace  o( 
an  incapacitated  person  or  to  discharge  quanti- 
ties In  excess  ol  the  equivalent  o(  live,  one-sec- 
ond bursts,  or  to  discharge  large  quantities  ol 
the  spray  in  a confined  place  such  as  a small 
room  or  a closed  automobile, 

(7)  Special  agents  will  not  carry  chemical 
weapons  aboard  an  aircraft.  This  restriction 
also  covers  the  placing  ol  these  items  In 
checked  baggage.  Inasmuch  as  the  baggage 
compartment  is  part  ol  the  air  circulation  sys- 
tem ol  the  aircraft. 

(8)  Whenever  a chemical  weapon  Is  dis- 
charged by  a special  agent  while  In  the  perform- 
ance ol  official  duty  (except  official  training  or  to 
accomplish  disposal  at  end  ol  shell  lile),  the 
special  agent  will  submit  a lull  explanation  ol 
the  reasons  (or  such  action  In  a memorandum 
which  will  be  forwarded  through  official  chan- 
nels to  the  Director,  Criminal  Investigation  Divi- 
sion, Attention:  CP:CI:M.  The  memorandum 
should  Include,  where  possible,  the  Identity  ol 
the  person  afflicted  by  the  tear  gas  and  any  first- 
aid  measures  subsequently  applied. 

373.489  (1-18-60)  078« 

Security  of  Chemical  Weapons 

Due  to  the  potential  hazards  associated  with 
chemical  weapons  il  indiscriminately  used  or 
accidentally  misused,  the  minimum  guidelines 
(or  storing  investigative  equipment  as  con- 
tained in  Exhibit  500-2  ol  IRM  1(16)41,  Physical 
and  Document  Security  Handbook  will  be 
followed. 

373.5  (1-18-80)  0701 

Sensitive  Equipment 

(1)  With  regard  to  sensitive-type  equipment, 
the  following  procedures  should  be  followed: 

(a)  Except  for  Induction  colls  (as  noted  be- 
low) (ield  otiices  may  not  purchase,  or  obtain  in 
any  other  way,  sensitive-type  investigative 
equipment. 

(b)  Field  olfices  should  not  permanently 
maintain  an  inventory  ol  Induction  colls.  When 
consensual  telephone  monitoring  is  approved 
In  accordance  with  IRM  9389.2  Held  olfices  may 
locally  purchase  an  induction  coll  and  retain  It 
lor  the  minimum  period  ol  time  necessary  to 
conduct  the  authorized  consensual  telephone 
monitoring.  The  Induction  coil  should  then  be 
destroyed  In  accordance  with  650  ol  IRM 

373.488  MT  9781-31 


1(14)49,  Personal  Property  Management 
Handbook. 

(2)  Only  those  Individuals  who  have  received 
training  In  the  use,  operation,  and  Installation  of 
this  equipment  wilt  be  permitted  to  Install  and 
operate  it  unless  specifically  authorized  to  do 
so  by  the  Assistant  Regional  Commissioner 
(Criminal  Investigation).  These  programs  will  be 
conducted  with  sufficient  frequency  to  assure 
that  operators  and  installers  of  this  equipment 
retain  their  expertise. 

373.6  ( 1-18-80)  9781 

Electronic  Surveillance  Equipment 

(1)  This  equipment  may  only  be  used  for 
monitoring  and  recording  conversations  with 
the  consent  ol  at  least  one,  but  not  all,  the 
parlies  to  the  conversation.  The  monitoring  ol 
telephone  conversations  with  the  consent  of  at 
least  one  party  can  be  authorized  by  the  Chief, 
Criminal  Investigation.  The  monitoring  of  a non- 
telephone conversation  with  the  consent  ol  at 
least  one  of  the  parties  generally  requires  the 
advance  written  authorization  ol  the  Attorney 
General  ol  the  United  States.  See  text  341.33 
for  additional  guidelines. 

(2)  Consensual  electronic  surveillance  is 
used  when  the  Investigation  has  progressed  to 
a point  where  the  agent  determines  that  a cru- 
cial piece  ol  evidence  or  corroboration  cannot 
be  obtained  In  any  other  way. 

(3)  The  only  special  agents  authorized  to  in- 
stall and  operate  electronic  surveillance  equip- 
ment (except  induction  coils)  are  those  who 
have  attended  the  Special  Electronic  Equip- 
ment Seminar  conducted  by  the  National  Of- 
fice. These  agents  will  be  identified  by  the  ARC 
(Criminal  Investigation).  In  an  emergency  situa- 
tion the  ARC  (Criminal  Investigation)  may  au- 
thorize other  agents  to  Install  this  equipment. 

373.7  (1-18-80)  0781 

Tape  Recording  Equipment 

(1)  Hand-held  cassette  recorders  are  avail- 
able In  most  districts  to  dictate  memoranda  ol 
meetings,  surveillance  notes,  reports  and  other 
documents  which  will  ultimately  be  transcribed 
into  typed  form.  They  are  not  recommended  for 
recording  question  and  answer  sessions  or 
depositions  due  to  the  lack  of  tape  continuity 
when  a cassette  must  be  changed  or  switched 
to  the  other  side.  Poor  quality  cassettes  or  cas- 
settes greater  than  90  minutes  (45  minutes  per 
side)  are  not  recommended. 


(?)  Cassette  Transcribers  are  also  provided 
to  many  oflices  (or  secretarial  transcription  ol 
cassette  tapes  recorded  on  hand-held 
recorders. 

(3)  Reel-to-reel  recorders  are  available  In 
many  offices  to  record  long  meetings,  question 
and  answer  sessions  or  depositions  when  tape 
continuity  and  Increased  fidelity  are  required. 

(4)  Specialized  recording  equipment  such  as 
mixers  for  multiple  microphones,  filters,  play- 
back amplifiers  and  wireless  headphone  court- 
room amplification  systems  are  available  (or 
specific  situations  from  the  National  Office. 

380  (1-18-80)  8781 

Surveillance,  Searches  and 
Seizures,  Raids  and  Forfeitures 

381  (1-18-80)  8781 

Surveillance 

(1)  Surveillance  Is  an  investigative  technique 
where  an  Individual  or  group  ol  Individuals  are 
physically  observed  by  special  agents  in  order 
to  obtain  Information,  leads  and  evidence  that 
have  tax  significance  and  would  not  normally  be 
available  through  other  investigative  tech- 
niques. Special  agents  conducting  surveillance 
normally  do  not  have  to  assume  an  identity 
other  than  their  own.  However,  on  some  occa- 
sions they  may  need  to  conceal  their  identity 
during  the  surveillance  by  assuming  a tempo- 
rary Identity. 

(2)  The  following  are  some  ol  the  reasons  lor 
conducting  a surveillance: 

(a)  to  obtain  evidence  ol  a crime; 

(b)  to  locate  persons  by  watching  their 
haunts  and  associates; 

(c)  to  obtain  detailed  Information  about  a 
subject's  activities; 

(d)  to  check  on  the  reliability  ol  Informants; 

(e)  to  locate  hidden  property; 

(I)  to  obtain  probable  cause  ol  obtaining 
search  warrants; 

(g)  to  obtain  Information  (or  later  use  In 
Interrogation; 

(h)  to  develop  leads  and  Information  re- 
ceived from  other  sources; 

(I)  to  know  at  all  times  the  whereabouts  ol 
an  Individual;  and 

(j)  to  obtain  admissible  evidence  lor  use  In 
court. 

(3)  Whenever  a special  agent  perceives  a 
need  to  conduct  surveillance,  he/she  will  sub- 
mit a memorandum  request  to  his/her  group 
manager  setting  forth  the  pertinent  details  a9  to 


the  purpose,  scope,  anticipated  duration,  prob- 
able geographic  area,  number  ol  agents  need- 
ed, extra  costs  Involved,  need  for  a temporary 
Identity,  etc.  The  group  manager  will  Indicate 
approval  or  disapproval  on  the  memorandum 
request  and  return  It  to  the  special  agent  with  a 
copy  forwarded  Immediately  to  the  Chief,  Crimi- 
nal Investigation  Division. 

(4)  All  authorized  surveillance  conducted  In 
a high  crime  area,  either  on  loot  or  In  a vehk 
clefs),  will  require  at  least  two  agents  participat- 
ing In  the  surveillance.  Whenever  possible,  sur- 
veillance requiring  the  use  ol  a vehicle  should 
be  conducted  In  government-owned  vehicles 
that  have  two-way  radio  equipment. 

(5)  During  the  course  ol  a special  agent's 
activities,  situations  may  occasionally  arise 
where  Immediate  surveillance  is  necessary.  In 
such  urgent  situations,  where  the  surveillance 
will  last  no  more  than  one  day,  the  request  may 
be  handled  telephonlcally.  II  the  request  Is  ap- 
proved, the  agent  will,  as  soon  as  possible, 
prepare  a memorandum  setting  forth  the  oral 
request  and  submit  it  to  his/her  group  manager. 
The  group  manager  will  indicate  his/her  ap- 
proval on  the  memorandum  and  return  It  to  the 
agent,  with  a copy  forwarded  Immediately  to  the 
Chief.  However,  In  such  urgent  situations  where 
a telephone  request  Is  not  practicable,  the 
agent  may  conduct  the  necessary  surveillance 
without  prior  approval  ol  the  group  manager. 
The  agent  will,  as  soon  as  possible,  prepare  a 
memorandum  setting  (orth  the  nature  ol  the 
circumstances  which  precluded  him/her  from 
making  a request  and  submit  It  to  his/her  group 
manager.  The  group  manager  will  Initial  the 
memorandum  and  return  It  to  the  agent  and 
forward  a copy  Immediately  to  the  Chiel. 

(6)  The  special  agent  will  prepare  surveil- 
lance notes  dally  ol  all  pertinent  activity  that  the 
person  was  observed  doing.  Upon  final  comple- 
tion ol  the  surveillance,  (he  special  agent  will 
prepare  a written  summary  of  his/her  notes  lor 
the  lile  with  a copy  to  the  group  manager  and  a 
copy  as  an  attachment  to  any  other  document 
that  may  be  prepared,  i.e.,  information  Item, 
item  (or  the  Indexing  system,  etc. 

(7)  Surveillance  activities  at  tax  protest 
meetings  will  be  limited  to  attendance  at  those 
meetings  (or  the  purpose  ol  obtaining  informa- 
tion concerning  new  techniques  being  advocat- 
ed In  the  so-called  tax  protest  movement.  Spe- 
cial agents  who  attend  these  meetings  will  not 
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Identify  Individuals  who  attend  the  meetings 
unless  the  individuals  openly  admit  that  they; 

(a)  have  committed  or  Intend  to  commit  a 
tax  violation;  or 

(b)  advocate  that  others  commit  violations 
ol  the  tax  laws;  or 

(c)  advocate  the  use  ol  threat  and/or  as- 
sault tactics  in  dealing  with  Service  personnel. 

(8)  The  Information  obtained  relative  to 

(7)(a)  and  (7)(b)  will  be  processed  In  accord- 
ance with  IRM  9311.  The  Information  regarding 
(7)(c)  will  be  processed  in  accordance  with  IRM 
9142.4.  Special  computer  applications  will  not 
be  used  for  this  data. 

(9)  The  attendance  at  tax  protest  meetings  is 
to  be  distinguished  from  peaceful  demonstra- 
tions directed  towards  some  sort  ol  tax  protest. 
In  this  regard,  Service  personnel  will  be  guided 
by  Treasury  Department  policy  which  directs 
that  no  information  should  be  collected  on 
peaceful  demonstrations  which  Involve  the  ex- 
ercise of  First  Amendment  rights  without  con- 
tacting the  office  of  the  Assistant  Secretary 
(Enforcement  and  Operations).  In  such  situa- 
tions, the  Chief,  Criminal  Investigation  Division, 
with  the  concurrence  of  the  District  Director, 
and  ARC,  Criminal  Investigation  will  notify  the 
Director,  Criminal  Investigation  Division,  who 
will  contact  the  Assistant  Secretary  (Enforce- 
ment and  Operations). 

(10)  See  also  IRM  9383.6 


382  (i-t«-soi  87si 

Undercover  Work 

(1)  A penetration-type  undercover  operation 
Is  an  Investigative  technique  where  an  autho- 
rized IRS  employee  assumes  an  Identity  and  a 
)ob  or  profession  other  than  his/her  own  for  the 
purpose  of  legally  securing  Information  or  evi- 
dence necessary  In  an  official  Inquiry  relating  to 
possible  tax  taw  violations.  In  this  role,  the  un- 
dercover agent  actively  attempts  to  gain  the 
acceptance  and  the  confidence  of  known  or 
suspected  tax  law  violators  and/or  their 
associates. 

(2)  An  undercover  operation  Is  a potentially 
dangerous  undertaking  and  should  be  limited  to 
those  cases  or  situations  that  are  considered  to 
be  particularly  significant  from  a tax  administra- 
tion viewpoint  and  when  other  means  of  secur- 
ing the  desired  Information  or  evidence  are  not 
feasible. 
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(3)  Requests  for  undercover  operations 
should  specify: 

(a)  the  need  for  the  undercover  activity; 

(b)  the  proposed  operation  objectives; 

(c)  a cost  projection  including  but  not  limit- 
ed to  travel,  per  diem,  and  confidential 
expenses; 

(d)  an  estimated  completion  date  for  the 
undercover  activity  end  an  estimate  of  agent- 
days; 

(e)  the  proposed  plan  of  action  including  a 
discussion  of  any  state  or  federal  law  violations 
with  which  the  undercover  agent  may  come  In 
contact,  and  a proposal  for  dealing  with  such 
situations;  and 

(0  any  other  information  that  is  pertinent. 

(4)  All  requests  for  undercover  operations 
will  require  the  approval  of  the  Director,  Crimi- 
nal Investigation  Division.  The  request  must 
first  be  approved  by  the  Chief,  Criminal  Investi- 
gation Division,  the  District  Director,  the  ARC 
(Criminal  Investigation)  and  then  forwarded  to 
the  Director.  Upon  approval  by  the  Director,  the 
request  will  be  forwarded,  through  normal 
channels,  to  the  official  responsible  for  approv- 
ing the  confidential  expenditures  relating  to  the 
operation  in  accordance  with  IRM  9372.2.  The 
requesting  Chief  will  be  notified  by  memoran- 
dum, through  normal  channels,  of  the  Director's 
actions.  When  not  approved  by  the  Director,  the 
request  will  be  returned  through  normal  chan- 
nels to  the  Chief  with  an  explanation  for  not 
approving  the  operation. 

(5)  Once  the  undercover  plan  for  the  opera- 
tion has  been  approved  by  the  Director,  Crimi- 
nal Investigation  Division,  no  deviation  may  be 
made  with  regard  to  the  stated  objectives  of  the 
operation  without  the  Director's  approval.  How- 
ever, the  undercover  agent  may  deviate  from 
the  proposed  plan  of  action  In  order  to  attain  the 
operation's  objective. 

(6)  The  selection,  training  and  cbver  docu- 
ments for  all  agents  who  will  be  Involved  in 
penetrating-type  undercover  activities  will  be 
provided  by  the  National  Office  Criminal  Investi- 
gation Division.  All  undercover  assignments  will 
be  on  a detail  basis.  See  IRM  0300.4  and  Chap- 
ter 300,  Subchapter  8 of  the  Federal  Personnel 
Manual  with  regard  to  procedures  relating  to 
the  detailing  of  employees.  The  selection  of  the 
agent  for  an  undercover  assignment  must  have 
the  concurrence  of  the  Chief  In  the  district 
where  the  agent  will  be  working.  The  agents 
selected  for  such  assignments  will  remain  as- 
signed to  their  original  districts. 
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(7)  Once  the  Chief,  Criminal  Investigation  Di- 
vision. determines  that  the  stated  objectives  of 
the  undercover  operation  have  been  accom- 
plished, or  cannot  be  accomplished,  or  cannot 
be  accomplished  without  expending  an  unrea- 
sonable amount  of  staffpower,  he/she  should 
terminate  the  operation. 

(8)  Supervision  of  the  undercover  special 
agent  will  be  the  responsibility  of  the  Chief  In  the 
district  In  which  the  undercover  agent  is  work- 
ing. (See  IRM  0300.451  with  regard  to  evaluat- 
ing an  undercover  agent  when  he/she  Is  from 
another  district.) 

(9)  The  Chief  will  assign  a "contact”  agent  at 
the  district  location  of  the  undercover  operation 
to  perform  on-site  liaison  with  the  undercover 
special  agent.  The  principal  duties  of  the  con- 
tact special  agent  are  to: 

(a)  receive  dally  activity  and  financial  re- 
ports of  the  undercover  agent; 

(b)  provide  assistance  in  the  preparation 
of  reimbursement  claims  and  financial 
earnings; 

(c)  transmit  necessary  instructions  and  In- 
formation to  the  undercover  agent; 

(d)  insure  that  district  objectives  are  being 
carried  out  by  the  undercover  agent; 

(e)  attend  to  the  security  and  safety  of  the 
undercover  agent;  and 

(I)  provide  immediate  assistance  In  any 
emergency. 

(10)  The  undercover  agent  will  in  all  In- 
stances report  to  the  Chief  or  to  the  contact 
agent.  If  the  Chief  cannot  be  reached,  any  ille- 
gal activities  that  come  to  his/her  attention  and 
specify  any  possible  Involvement  by  himself/ 
herself. 

(1 1)  Undercover  agents  will  avoid  acts  of  en- 
trapment and  will  observe  the  Constitutional 
rights  of  those  persons  whom  they  come  In 
contact  with  during  their  assignments.  Howev- 
er, while  acting  In  an  undercover  capacity, 
agents  are  not  required  to  advise  a subject  of 
his/her  Constitutional  rights  as  contained  In 
IRM  9384.2:(2)(b). 

(12)  Information  obtained  as  a result  of  an 
undercover  operation  which  pertains  to  viola- 
tions of  laws  administered  by  other  law  enforce- 
ment agencies  will  be  transmitted  to  the  appro- 
priate agencies  through  regular  channels  pro- 
vided the  dissemination  of  the  information  does 
not  jeopardize  the  undercover  operation  or 
agent.  In  order  to  withhold  Information  concern- 
ing other  violations,  the  Chief  will  submit  a rec- 
ommendation, along  with  justification,  through 
channels  to  the  Director,  Criminal  Investigation 


Division.  The  Director.  Criminal  Investigation 
Oivlsion  will  obtain  the  advice  of  the  Office  of 
Chief  Counsel  prior  to  making  a final  decision. 
However,  In  those  Instances  where  there  is  a 
disagreement  between  the  Director,  Criminal 
Investigation  Division  and  Chief  Counsel,  the 
matter  will  be  referred  to  the  Assistant  Commis- 
sioner (Compliance)  for  the  final  decision. 

(13)  Information  Herns  resulting  from  under- 
cover operations  will  be  handled  according  to 
established  procedures  unless  such  action 
might  endanger  the  operation  or  the  undercov- 
er agent.  In  order  to  withhold  action  on  Informa- 
tion which  may  have  tax  significance,  the  Chief, 
with  the  District  Director's  concurrence,  will 
make  the  final  decision.  The  Chief  will  notify  the 
ARC  (Criminal  Investigation)  of  any  such 
decision. 

(14)  Information  which  is  withheld  in  accord- 
ance with  IRM  9389.(11),  (12)  and  (13)  will  be 
processed  according  to  established  proce- 
dures either  at  a later  point  In  time  during  the 
undercover  operation  when  release  of  such  In- 
formation would  not  jeopardize  the  agent  or 
undercover  operation  or  following  the  termina- 
tion of  the  undercover  operation. 

(15)  The  undercover  agent  will  prepare  a 
monthly  statement  of  earnings  from  all  sources 
associated  with  the  undercover  assignment. 
Arrangements  will  be  made  to  have  the  under- 
cover agent  submit  his/her  total  earnings  to  the 
"contact”  agent  periodically,  but  a least  on  a 
monthly  basis.  The  undercover  agent  should 
use  a form  of  repayment  that  will  not  jeopardize 
his/her  cover,  such  as  money  order  or  cash. 
The  “contact"  agent  will  forward  the  remittance 
to  the  Chief,  Resources  Management  Division 
In  the  district  office,  who  will  follow  the  standard 
procedures  In  460  of  IRM  1717,  Administrative 
Accounting  Handbook,  In  forwarding  the  remit- 
tance to  the  Chief,  Fiscal  Management  Branch 
In  the  regional  office. 

(16)  Expenditures  incurred  by  an  undercover 
agent  cannot  be  offset  against  his/her  cover 
employment  Income.  Undercover  agents  will 
submit  monthly  reimbursement  claims  to  the 
specified  imprest  funds  for  all  expenditures  in- 
curred In  connection  with  the  undercover  as- 
signment in  accordance  with  IRM  9773.3.  Each 
agent  will  be  required  to  submit  documentation 
of  expenses  to  the  extent  that  obtaining  such 
documentation  would  not  Jeopardize  his/her 
security.  The  agent  will  also  provide  explana- 
tions as  to  why  no  receipts  are  available  for  all 
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Ihose  transactions  where  he/she  would  be  ex- 
pected to  have  receipts.  Travel  and  per  diem 
Incurred  outside  ol  the  undercover  assign- 
ments will  be  claimed  on  travel  vouchera  (see 
IRM  9773. 3:(7)). 

(17)  Each  month,  the  "contact"  agent  will 
prepare  a written  summary  o(  the  results  and 
progress  ot  the  undercover  operation  and  for- 
ward it  together  with  the  daily  and  monthly  re- 
ports to  the  Chief  (see  IRM  9389.(11):(9)(a)). 

(18)  Procedures  for  agents  who  assume  a 
temporary  identity  other  than  their  own  for  non- 
penetrating  type  operations  such  as  "shop- 
ping” return  preparers,  surveillance,  etc.,  are 
provided  in  IRM  9383.6. 

(19)  See  also  IRM  9389.(11). 


383  (t-ta-eo)  srsi 

Searches  and  Seizures 


383.1  fr-ts-so)  »7ei 

Introduction 

This  sots  forth  the  procedures  governing  the 
applications,  Issuance,  execution,  and  return  of 
search  warrants  and  the  techniques  used  In 
making  tax  related  raids. 

383.2  (i-ieso)  S7ai 

Authority  and  Procedure 


383.21  (t-te-eo)  mi 

Constitutional  Authority 
The  basic  authority  for  making  searches  and 
seizures  Is  In  the  Fourth  Amendment  to  the 
Constitution  of  the  United  States  which  states: 

"The  right  of  tho  people  to  be  secure  tn  their  persons, 
houses,  papers,  end  effects  sgstinst  unreasonable  searches 
and  seizures  shell  not  be  violated,  and  no  warrants  shall  Is- 
sue. but  upon  probable  cause,  supported  by  oeth  or  affirma- 
tion, and  particularly  describing  the  place  to  be  searched  and 
the  persons  or  things  to  be  setied." 


383.22  (t-ig-«o)  0761 

Statutory  Authority 
18  use  3105  and  3109,  Rule  41  ot  the  Federal 
Rules  of  Criminal  Procedure,  and  28  USC  7302, 
7321,  and  7608  contain  the  statutory  authority 
pertinent  to  searches  and  seizures  by  special 
agents.  Pertinent  parts  ot  Rule  41  that  a special 
agent  should  know  before  attempting  to  make  a 
search  and  seizure  are  quoted  below: 
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"(a)  Authority  to  issue  warrant  —A  search  warrant  autho- 
rized by  this  rule  may  be  issued  by  a federal  mag'llrfcte  or  a 
judge  of  i Stall  coiirt  of  flcord  within  the  distrWl  whafein  the 
ptoplhy  sought  is  upon  requast  of  • federal 

enforce  men  l officer  or  an  attorney  for  the  government. 

"(b)  Property  which  may  be  seized  with  a warrant  — A 
warrant  may  be  issued  under  this  rule  to  search  for  and  seize 
any  (t)  property  that  constilute9  evidence  of  the  commission 
of  a criminal  offense;  or  (2)  contraband,  the  fruits  ot  crime,  or 
things  otherwise  criminally  possessed;  or  (3)  property  de- 
signed or  Intended  for  use  or  wbkh  Is  or  has  been  used  as 
the  means  of  committing  a criminal  offense. 

"(c)  Issuance  and  contents.— A warrant  shall  Issue  only 
on  an  affidavit  or  affidavits  sworn  to  before  the  federal  mag- 
istrate or  state  fudge  and  estabifshhg  the  grounds  for  Issuing 
the  warrant  tf  the  federal  magistrate  or  state  judge  Is  satis- 
fied that  the  grounds  for  the  application  exist  or  that  there  Is 
probable  cause  to  believe  that  they  exist,  he  shall  Issue  a 
warrant  Identifying  the  property  and  naming  or  describing  the 
person  or  place  to  be  searched.  The  finding  of  probable 
cause  may  be  based  upon  hearsay  evidence  In  whole  or  In 
part  Before  ruling  on  a request  for  a warrant  the  federal 
magistrate  or  state  judge  may  require  the  affiant  to  appear 
personally  and  may  examine  under  oath  the  affiant  and  any 
witnesses  he  may  produce,  provided  that  such  proceeding 
•hall  be  taken  down  by  a court  reporter  or  recording  equip- 
ment and  made  part  of  the  affidavit.  The  warrant  shall  be 
drected  lo  a cMI  officer  of  the  United  States  authorized  to 
enforce  or  assist  In  enforcing  any  law  thereof  or  to  a person 
so  authorized  by  the  President  of  the  United  Stetes.  tt  shall 
command  the  officer  to  search,  within  a specified  period  of 
time  not  to  exceed  10  days,  the  person  or  place  named  for 
the  property  specified.  The  warrant  shall  be  served  in  the 
daytime,  unless  the  Issuing  authority,  by  appropriate  provi- 
sion In  the  warrant,  and  for  reasonable  cause  shown,  autho- 
rizes Its  execution  at  times  other  than  daytime  It  shall  desig- 
nate a federal  magistrate  to  whom  K shall  be  returned. 

"(d)  Execution  and  return  wilh  Inventory  — The  officer  tak- 
krg  property  under  the  warrant  shall  give  to  the  person  from 
whom  or  from  whose  premises  the  property  was  taken  a 
copy  of  the  warrant  and  a receipt  for  the  property  taken  or 
shall  leave  the  copy  and  receipt  at  the  place  from  which  the 
property  was  taken.  The  return  shall  be  made  promptly  end 
shall  be  accompanied  by  ■ written  Inventory  of  any  property 
taken.  The  Inventory  shall  be  made  In  the  presence  of  the 
applicant  for  the  warrant  and  the  person  from  whose  posses- 
sion or  premises  the  property  was  taken,  W they  are  present, 
or  In  the  presence  of  at  least  one  credfcle  person  other  than 
the  applicant  for  the  warrant  or  the  person  from  whose  pos- 
session or  premises  the  property  was  taken,  and  shall  be 
verified  by  the  officer.  The  federal  magistrate  shall  upon  re- 
quest deliver  a copy  of  the  Inventory  to  the  person  from 
whom  or  from  whose  premises  the  property  was  taken  and 
to  the  applicant  for  the  warrant. 

"(a)  Motion  for  return  of  property  — A person  aggrieved 
by  an  unlawful  search  and  seizure  may  move  the  dslrlct 
court  for  the  district  In  which  the  property  was  seized  for  the 
return  ot  the  property  on  the  ground  that  he  Is  entitled  to 
lawful  possession  of  the  property  which  was  Illegally  seized. 
The  judge  shall  receive  evidence  on  any  Issue  of  fact  neces- 
sary to  the  decision  of  the  motion.  If  the  motion  is  granted  the 
property  shall  be  restored  and  It  shall  not  be  admissible  In 
evidence  at  eny  hearing  or  trial.  If  a motion  for  return  of  prop- 
erty h made  or  comes  for  hearing  In  the  dhtrict  of  trial  after 
an  Indictment  or  Information  Is  fifed,  It  shall  be  treated  also  as 
a motion  to  suppress  under  Rule  12 
"(f)  Motion  to  suppress  —A  motion  to  suppress  evidence 
may  be  made  In  the  court  ol  the  district  or  trial  as  provided  In 
Rule  12. 
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"(g)  Return  of  papers  to  dark— The  federal  magistrate 
before  whom  the  warrant  Is  returned  shall  attach  to  the  war- 
rant a copy  Of  the  return,  Inventory  and  all  other  papers  In 
connection  therewith  ahd  shall  fils  them  with  the  clerk  of  the 
dllrtet  court  for  the  district  K which  the  property  was  seized 

"(h)  8 cope  and  definition.— This  rule  does  not  modify  any 
act,  Inconsistent  with  H,  regulating  search,  seizure  and  the 
Issuance  and  execution  of  search  warrants  In  circumstances 
for  which  spedai  provision  Is  made.  The  term  ‘property’  Is 
used  In  this  rule  to  Include  documents,  books,  papers  and 
any  other  tangible  objects.  The  term  'daytime'  is  used  In  this 
rule  to  mean  the  hours  from  6:00  a m.,  to  1000  p.m.,  accord- 
ing to  local  time.  The  phrase  'federal  law  enforcement  offi- 
cer' is  used  In  this  ruie  to  mean  any  government  agent,  other 
than  an  attorney  for  the  government  as  defined  in  Rule  54(c) 
who  Is  engaged  ki  the  enforcement  of  the  criminal  laws  and 
Is  within  any  category  of  officers  authorized  by  the  Attorney 
General  to  request  the  Issuance  of  a search  warrant." 

383.3  (i-ie-60)  9791 

Unreasonable  Searches  and 
Seizures 

(1)  The  definition  ol  unreasonable  searches 
and  seizures  as  used  in  the  Fourth  Amendment 
has  not  been  expressed  In  a concrete  rule.  The 
various  courts  have  had  dillerent  opinions  o( 
what  constitutes  the  basis  lor  a legal  search 
and  seizure.  In  fact  the  Supreme  Court  has 
varied  its  opinions  so  often  on  this  subject  there 
can  be  but  one  firm  conclusion:  namely,  that 
reasonableness  Is  determined  in  each  case 
based  upon  the  tacts  and  circumstances  ot  the 
particular  case.  This  Is  not  to  say  that  spedai 
agents  cannot  learn  soma  guidelines  to  follow 
and  conversely  some  pitfalls  to  avoid  by  study- 
ing the  court  rulings  and  by  learning  the  proce- 
dures that  will  be  discussed  in  this  section. 
Essentially  any  search  and  seizure  without  a 
warrant  Is  automatically  unreasonable  unless: 

(a)  It  is  made  Incident  to  an  arrest  (or  a 
crime  committed  In  the  officer's  presence, 
[Draper  v.  US.)  or 

(b)  The  occupant  ot  the  premises  who  has 
authority  understandingly  consents. 

(2)  Anyone  legitimately  on  premises  where  a 
search  occurs  may  challenge  its  legality,  [Cectt 
Jones  v.  U.S.)  It  Is  not  necessary  tor  him/her  to 
shove  ownership,  right  to  possession,  or  domin- 
ion over  the  premises.  Entering  a house  with 
permission  ol  the  occupant's  landlord.  [Elmer 
S.  Chapman  v.  U.S. j or  a hotel  room  with  con- 
sent ot  the  management  or  a desk  clerk  (Stoner 
v.  California:  U.S.  v.  Jefters;  Lustig  v.  U.S.)  Is 
insufficient,  and  a search  and  seizure  resulting 
from  such  entry  Is  illegal.  The  Supreme  Court 
has  refused  to  rule  specifically  on  whether  a 
wife  may,  In  her  husband's  absence,  waive  his 
constitutional  rights  by  consenting  to  a search 
of  their  home.  [Amos  v.  U.S.)  Some  lower  courts 
have  held  that  a wife  has  implied  authority  to 
consent  to  the  search.  |Sfe/n  v.  U.S.;  U.S.  v. 
Pugliese;  U.S.  v Sergio)  Others  have  declared 
that  she  does  not  have  such  authority.  [Cofer  v. 
U.S.;  U.S.  v.  Ryfcowski)  A search  has  been 
deemed  reasonable  where  a partner  [U.S.  v. 
Sferas]  oroffice  manager  [U.S.  v.  Antonelli  Fire- 
works Co.)  consented  to  It,  but  not  where  the 
consent  was  that  of  a handyman  in  a defend- 
ant's store.  [U.S.  v.  Joseph  Harry  Block]  One 


who  shares  a desk  with  tellow  employees  on 
business  premises  ol  their  employer  may  move 
to  suppress  evidence  against  him  obtained 
from  a search  of  the  desk  without  his  consent. 
[Vlllano  v.  U.S.) 

(3)  An  unreasonable  search  and  seizure,  In 
the  sense  ol  the  Fourth  Amendment,  does  not 
necessarily  Involve  the  employment  of  force  or 
coercion,  but  may  be  committed  when  a repre- 
sentative ot  any  branch  or  sub-division  ot  the 
Government,  by  stealth,  through  social  ac- 
quaintance, or  in  the  guise  of  a business  call, 
gains  entrance  to  the  house  or  office  of  a per- 
son suspected  of  a crime,  whether  In  the  pres- 
ence or  absence  of  the  owner,  and  searches  for 
an  abstracts  papers  without  consent.  [Gouled 
v.  U.S.) 

(4)  The  exclusionary  rule  suppressing  evi- 
dence seized  in  violation  ol  the  Fourth  Amend- 
ment applies  to  State,  as  well  as  Federal,  offi- 
cers in  any  criminal  case.  [Mapp  v.  Ohio]  Where 
the  State  and  Federal  officers  have  an  under- 
standing that  the  latter  may  prosecute  In  Feder- 
al courts  offenses  which  the  former  discover  in 
the  course  ot  their  operations,  and  where  the 
Federal  officers  adopt  a prosecution  originated 
by  State  officers  as  a result  of  a search  made  by 
them,  the  same  rule  as  to  the  admissibility  ol 
evidence  obtained  In  the  course  of  the  search 
should  be  applied  a9  if  It  were  made  by  the 
Federal  officers  themselves  or  under  their  di- 
rection. [ Sutherland  v.  U.S.)  These  decisions 
and  others  In  the  same  vein  are  of  particular 
Importance  since  the  Criminal  Investigation  Di- 
vision, in  some  instances,  may  adopt  tax-relat- 
ed cases  from  State  officers. 

(5)  In  Wilt  P.  Clay  v.  U.S.  special  agents  con- 
ducted a two-months'  surveillance  which  indi- 
cated that  Clay  was  operating  a lottery  business 
Involving  a pattern  requiring  him  to  be  at  certain 
places  at  certain  times  during  the  day.  He  used 
various  automobiles  during  the  period  of  sur- 
veillance and  was  observed  passing  and  re- 
ceiving articles  common  to  a lottery  business. 
Based  upon  this  surveillance,  Clay  was  stopped 
on  a highway  by  special  agents  and  his  automo- 
bile searched.  Clay  was  arrested  after  a special 
agent  observed  a lottery  booklet  on  his  person. 
The  court  held  that  It  was  an  unreasonable 
search  and  seizure  without  the  proper  search 
warrant.  The  "mere  act  of  a known  gambler 
driving  an  automobile  on  a public  highway  will 
not  Justify  an  officer  forcing  him  to  stop  to  be 
searched  or  arrested  for  a suspected  viola- 
tion." Further,  "nothing  dlscernable  to  the  sen- 
ses taught  reasonably  that  crime  was  then  be- 
ing done  until  the  agent  saw,  and  demanded, 
the  lottery  booklet.  But  this  was  too  late,  for  the 
strong  arm  ot  the  law  had  peremptorily  stopped 
this  traveler  and  placed  him  under  evident  Im- 
mediate command  of  Government  officers.” 
The  court  pointed  out  there  was  insufficient 
evidence  Indicating  affirmative  acts  for  the 
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agents  to  reasonably  believe  that  a felony  had 
been  committed.  Therefore,  il  was  essential 
that  the  agents  discern  some  evidence  by  their 
senses  to  induce  a belief  in  them  that  a misde- 
meanor was  being  committed  in  their  presence. 

(6)  Unreasonable  search  and  seizure  cases 
usually  result  from  a lack  ot  understanding  ol 
the  law  and  the  failure  to  state  in  sufficient  detail 
the  actual  known  or  available  facts,  either  in 
applications  for  warrants  or  while  testifying  to 
the  facts.  Another  cause  of  illegal  searches  has 
been  overzealousness  on  the  part  of  the  offi- 
cers. ITnipiano  v.  U S.)  As  a general  rule,  spe- 
cial agents  will  find  it  necessary  to  secure 
search  warrants  In  tax  cases,  since  very  seldom 
will  a crime  be  committed  in  their  presence 
.which  would  give  them  sufficient  probable 
cause  to  arrest  and  then  make  a search  Inci- 
dent to  the  arrest. 

(7)  In  determining  the  question  of  reason- 
ableness, the  best  rule  of  procedure  is  to  oper- 
ate as  far  away  from  the  dividing  line  as  the 
available  facts  of  the  case  will  permit  and  al- 
ways on  the  legal  side  thereof.  In  addition  to 
learning  as  much  of  the  law  as  possible  and 
how  to  relate  the  facts  in  all  of  their  details,  the 
special  agent  should  constantly  ask  the  ques- 
tion, "Are  my  actions  reasonable  In  the  eyes  of 
(he  courts?" 

383.4  (ir-io-ai)  »78t 

Approval  for  Search  Warrants 

(1)  Chief  Counsel  and  the  Department  of 
Justice  will  consider  requests  for  search  war- 
rants in  significant  tax  cases  where  a violation 
of  Title  26  can  be  proved  by  the  evidence  alleg- 
edly in  the  possession  of  the  Individual,  or  on 
the  premises  to  be  searched.  Search  warrants 
may  be  authorized  In  income  tax,  multiple  re- 
fund and  return  preparer  cases,  however,  appli- 
cation for  a search  warrant  should  be  sought 
only  in  connection  with  significant  tax  cases  In 
view  of  the  Service's,  and  the  Department's, 
practice  of  restraint.  The  significance  of  a tax 
case  may  be  determined  by  a consideration  of 
such  factors  as:  the  amount  of  taxes  due,  the 
nature  of  fraud,  and  Ihe  Impact  of  the  particular 
case  on  voluntary  compliance  with  the  revenue 
laws. 

(2)  The  Chief,  Criminal  Investigation  Division 
may  authorize  special  agents  to  apply  for 
search  warrants  in  non-income  tax  cases  spe- 
cifically in  the  enforcement  ot  the  wagering  lax 
& laws.  The  Chief,  Criminal  Investigation  Divi- 
sion will,  upon  approval  of  the  District  Director, 
obtain  the  approval  of  District  Counsel  on  the 
legal  sufficiency  and  form  of  affidavits  for  war- 
rants prior  to  contacting  the  United  States  Al- 
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torney  and/or  the  Federal  Magistrate  lo  obtain 
a search  warrant. 

(3)  All  requests  for  search  warrants  in  in- 
come tax  investigations  must  first  be  cleared 
with  the  ARC  (Criminal  Invesligation)  and  with 
District  Counsel  who  is  responsible  for  coordi- 
nating requests  with  Chief  Counsel  and  Ihe  De- 
partment of  Justice. 

(4)  When  requesting  authorization  for  a 
search  warrant  the  request  (as  well  as  the  ac- 
companying affidavit)  must  establish  the 
following: 

(a)  a factual  showing  that  there  is  current 
probable  cause  lo  believe  that  a tax  crime  has 
been  committed,  including  a factual  showing 
that  there  is  likely  to  be  a significant  tax  impact. 

(b)  a factual  showing  that  there  is  probable 
cause  to  believe  that  evidence  sought  is  seiza- 
ble  by  virtue  of  being  connected  with  the 
crimes. 

(c)  a factual  showing  that  there  is  current 
probable  cause  to  believe  that  the  evidence 
sought  is  on  the  premises  to  be  searched.  The 
search  warrant  request  should  specify  the  pre- 
cise location  of  records  on  the  premises  to  the 
extent  possible. 

(d)  The  affidavit  must  contain  a particular 
description  of  the  premises  to  be  searched  and 
of  Ihe  specific  items  to  be  seized. 

(e)  As  is  commonly  the  case,  where  the 
affidavit  Is  based  on  information  provided  by  an 
informant,  it  must  establish  the  Informant's  ba- 
sis of  knowledge  and  must  factually  support 
that  Ihe  informant  is  credible  and  that  the  infor- 
mation provided  is  reliable. 

(5)  Requests  for  search  warrants  should  be 
submitted  In  writing  through  normal  Criminal 
Investigation  channels  to  District  Counsel.  Dis- 
trict Counsel  will  coordinate  the  request  with 
Chief  Counsel  who  will  perform  a review  ol  the 
request.  Absent  extraordinary  circumstances, 
the  search  warrant  request  will  not  be  approved 
by  Counsel  or  the  Department  of  Justice  based 
on  an  oral  presentation  of  facts  establishing 
that  there  is  probable  cause. 

(6)  To  prevent  any  doubt  regarding  the  ori- 
gins) of  Information  available  for  civil  use.  ap- 
plications for  search  warrants  will  not  be  Initial- 
ed in  administrative  cases  when  a request  for  a 
grand  |ury  investigation  is  In  process  or  It  is 
anticipated  that  one  will  be  In  process  during 
the  time  the  warrant  would  be  executed.  See 
IRM  9267.3.(3)  regarding  the  appropriate  In- 
dexing of  information  obtained  prior  lo  Ihe  re- 
ceipt of  grand  Jury  information.  For  grand  Jury 
Investigations  In  progress,  see  the  special  pro- 
cedures with  regard  to  search  warrants  con- 
tained in  IRM  9267.3:(21). 
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383.5  (i-ie-eo)  ezei 

Probable  Cause  and  Preparation 
ot  Search  Warrant 

(1)  A warrant  must  be  based  upon  probable 
cause  to  be  valid.  Probable  cause  consists  ot 
fads  or  circumstances  which  would  lead  a rea- 
sonably cautious  and  prudent  man  to  believe 
that: 

(a)  the  person  to  be  arrested  Is  committing 
a crime  or  has  committed  a felony,  or 

(b)  property  subject  to  seizure  is  on  the 
premises  to  be  searched  and  an  offense  Involv- 
ing It  has  been  or  Is  being  committed. 

(2)  The  terms  "reasonable  search"  and 
"search  based  upon  probable  cause"  are  not 
synonymous  expressions.  "Probable  Cause"  is 
just  one  element  of  reasonableness.  Officers 
may  have  probable  cause  to  search  a house 
and  still  conduct  an  unreasonable  search  ol 
that  house. 

(3)  In  determining  what  is  probable  cause  we 
are  not  called  upon  to  determine  whether  the 
offense  charged  has  In  fact  been  committed. 
We  are  concerned  only  with  the  question  of 
whether  the  affiant  had  reasonable  grounds  at 
the  time  of  his/her  affidavit  and  the  issuance  of 
the  warrant  for  the  belief  that  the  law  was  being 
violated  on  the  premises  to  be  searched.  If  the 
apparent  facts  set  out  In  the  affidavit  are  such 
that  a reasonably  discreet  and  prudent  man 
would  be  led  to  believe  that  there  was  a com- 
mission of  the  offense  charged,  there  Is  proba- 
ble cause  justifying  the  issuance  of  the  warrant. 
(Sea/  v.  US.)  Courts  are  required  to  Interpret 
the  affidavits  in  a common  sense  rather  than  a 
hypertechnlcal  manner.  The  Supreme  Court 
has  stated: 

"TNs  Court  b . . . concerned  to  uphold  the  actions  of  law 
enforcement  officers  consistently  following  the  proper  consti- 
tutional course Kb  vital  that  having  done  so  their  actions 

should  be  sustained  under  a system  of  Justice  responsive 
both  to  the  needs  ot  Individual  liberty  and  the  rights  of  the 
community.”  (l/.S.  v.  Vontrescs) 

(4)  The  affidavit  may  be  based  on  hearsay  so 
long  as  It  gives  a reason  for  crediting  the  source 
of  the  Information.  (Cecil  Jones  v.  U.S.)  The 
officer  executing  the  affidavit  may  rely  on  infor- 
mation received  through  an  Informant  If  the 
nformant's  statement  Is  reasonably  corrobo- 
•ated  by  other  matters  within  the  officer’s 
Knowledge.  [Cecil Jones  v.  il.S.;  Draper v.  U.S.) 
The  affidavit  need  not  be  confined  to  the  direct 
personal  observations  ot  the  affiant.  [Aquilar  v. 
Texas)  However,  It  should  at  least  relate  some 
jf  the  facts  from  which  the  officer  has  conclud- 
Jd  the  informant  was  credible  or  his  information 
was  reliable.  For  example,  II  may  state  that  the 


Informant  has  given  correct  Information  in  the 
past,  and  that  the  present  Information  Is  con- 
firmed by  other  sources.  [Acquilar  v.  Texas) 
Observations  of  fellow  officers  engaged  In  a 
common  investigation  are  also  a reliable  basis 
for  a warrant.  (U.S.  v.  Venlresca;  Rugondoii  v. 
U.S.;  Chin  Kay  v.  U.S.) 

(5)  The  first  thing  that  a special  agent  must 
do  is  to  determine  by  Investigation  that  one  of 
the  three  grounds  for  obtaining  a search  war- 
rant exists  (text  383.22).  In  applying  this  to 
Criminal  Investigation  Division  work,  the  special 
agent  will  usually  find  that  a gaming  device 
violation  Is  Involved  and  that  certain  parapher- 
nalia and  property  are  being  used  as  the  means 
of  committing  the  criminal  offense.  The  next 
step  is  to  prepare  an  affidavit  stating  facts  that 
will  establish  grounds  for  issuing  the  warrant 
and  convince  the  issuing  authority  that  such 
grounds  exist,  or  at  least  convince  him/her  that 
there  Is  probable  cause  to  believe  that  the  facts 
exist. 

(6)  Affidavits  submitted  by  special  agents  to 
establish  grounds  for  the  issuance  of  a search 
warrant  In  a case  should  Include,  but  not  be 
limited  to  the  following  items. 

(a)  Exact  description  arid  location  of  prem- 
ises to  be  searched. 

(b)  Name  of  owner  or  person  occupying 
the  premises. 

(c)  Description  of  property  being  used  to 
violate  the  tax  laws. 

(d)  Internal  Revenue  Code  sections  being 
violated. 

(e)  II  applicable,  a chronological  detailed 
statement  of  facts  obtained  by  surveillance  and 
examination  of  third  party  records.  In  prepara- 
tion of  this  part  of  the  affidavit  the  special  agent 
should  make  sure  that  the  facts  are  expressed 
In  clear  and  unmistakable  words,  because  the 
validity  of  the  search  warrant  will  stand  or  fall 
depending  upon  what  appears  within  the  four 
corners  of  the  affidavit.  The  facts  set  forth  need 
not  be  sufficient  to  support  a verdict  of  guilt 
beyond  a reasonable  doubt.  ( Washington  v. 
U.S.)  They  must  establish,  however,  something 
more  than  mere  suspicion  or  possibility  of  crimi- 
nal activity.  It  may  be  said  as  a general  proposi- 
tion, that  mere  conclusions  of  the  affiant  unsup- 
ported by  concrete  facts,  or  facts  alleged  upon 
bare  belief  or  Information,  unsupported  by  other 
reliable  facts  affirmatively  averred,  are  Inade- 
quate In  the  eyes  of  the  law  to  save  the  affidavit 
and  the  warrant  based  upon  it  from  the  con- 
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demnalion  by  the  courts,  if  genuine  probable 
cause  is  not  shown.  Probable  cause  must  exist 
at  the  time  ol  the  issuance  of  the  warrant.  An 
affidavit  Is  defective  which  relates  to  prior  ob- 
servations and  does  not  allege  that  there  is 
reason  to  believe  the  condition  still  exists.  (US. 
v.  Sawyer) 

(0  Statement  of  facts  obtained  from  confi- 
dential sources,  if  applicable  to  the  case  al- 
though this  in  itself  Is  not  sufficient  for  probable 
cause. 

(7)  The  special  agent  should  consider  ob- 
taining the  assistance  of  district  counsel  In  pre- 
paring his/her  own  affidavit  rather  than  depend 
upon  the  Issuing  authority  for  search  warrants 
to  prepare  It  for  him/her.  In  a case  Involving 
testimony  of  several  special  agents  to  establish 
probable  cause,  each  agent  should  prepare  a 
separate  affidavit.  (Regina  Mem'f,  el  al  v.  U.S.j 
An  affidavit  Is  not  Invalidated  If,  due  to  lack  of 
space,  material  facts  are  set  forth  on  unsworn 
attachments  stapled  to  the  affidavit  at  the  time  It 
was  sworn  to.  (Brooks  v.  U.S.]  However,  all 
pages  of  the  affidavit  should  be  associated  by 
reference,  for  example,  page  1 of  3 pages,  and 
each  page  should  contain  the  signature  of  the 
special  agent  and  the  date. 

(0)  After  preparation  of  the  affidavit,  the  spe- 
cial agent’s  next  step  is  to  make  application  for 
a search  warrant  before  one  of  the  Issuing  au- 
thorities. Ordinarily,  this  person  will  be  a United 
States  Magistrate  who  will,  after  review  of  the 
affidavit,  place  the  special  agent  under  oath 
and  sign  it.  (If  necessary  the  special  agent 
should  tactfully  insist  that  he/she  be  sworn.) 
The  Magistrate  will  then  prepare  a search  war- 
rant based  upon  Information  and  probable 
cause  contained  in  the  affidavit  Each  special 
agent  who  submits  an  affidavit  should  appear  In 
person  before  the  Issuing  authority  and  execute 
the  affidavit.  [Will  P.  Clay  v.  U.S.j  The  warrant 
must  state  the  names  of  persons  whose  affida- 
vits support  it.  (Rule  41(c)  F.R.C.P.)  A warrant  Is 
Invalid  If  the  affidavit  Is  made  by  a person  In  a 
false  name.  (King  v.  U.S.) 

(9)  The  search  warrant  should  be  directed  to 
a special  agent  or  other  civil  officer  of  the  United 
States  authorized  to  enforce  or  assist  In  enforc- 
ing the  law.  Some  courts  permit  the  search 
warrant  to  be  directed  to  the  Chief,  Criminal 
Investigation  Division,  or  any  of  the  special 
agents  under  his/her  |urlsdictlon,  while  others 
object  to  the  class  identification  and  require 
specific  persons  be  named.  It  Is  advisable  to 
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name  more  than  one  person  to  permit  service 
by  any  of  the  named  persons  In  the  event  of 
multiple  places  to  be  searched,  sickness  of  an 
agent,  etc.  It  will  describe  the  premises  and/or 
person  to  be  searched,  the  paraphernalia  and 
property  used  to  violate  the  tax  laws,  and  a list 
of  the  Internal  Revenue  Code  sections  being 
violated.  It  will  make  reference  to  the  affidavits 
attached  to  support  the  grounds  and  probable 
cause  for  issuance  of  the  search  warrant.  Ex- 
hibit 600-0  consists  of  a sample  affidavit  for 
search  warrant  and  a sample  search  warrant. 

383.6  (i-tt-eo)  srei 

Preparation  for  the  Search 

(1)  A raid  leader  should  be  designed  to  orga- 
nize the  searching  party  and  to  be  charged  with 
the  responsibility  of  conducting  the  search.  The 
leader  will  determine  and  secure  the  number  of 
agents  and  equipment  needed  to  make  the  raid; 
will  make  specific  assignments  to  each  agent; 
and,  decide  the  appropriate  time  to  start  the 
search.  A map  and  diagram  of  location  and 
buildings  should  be  prepared. 

(2)  The  leader  will  brief  the  searching  party 
on  the  duties  of  each  agent,  acquaint  them  with 
the  map  and  diagram,  describe  the  Individuals 
and  paraphernalia  expected  to  be  in  the  premis- 
es, discuss  with  the  party  protective  measures 
tor  personal  safety  of  agents  and  alleged  viola- 
tors. tell  them  the  time  when  the  search  will  start 
and  the  methods  of  communication  between 
members  of  the  party,  and  furnish  the  members 
of  the  party  with  necessary  equipment  to  con- 
duct the  search. 

383.7  (i-ia-ao)  »7«i 

The  Approach  and  Search 

(1)  Ordinarily,  gaming  device  suspects  will 
not  offer  resistance  to  the  raiding  party.  Howev- 
er, to  ensure  the  greatest  (actor  of  safety  to 
everyone  Involved,  all  raids  should  be  conduct- 
ed on  the  assumption  that  the  Individuals 
sought  are  on  the  alert  and  possess  the  same 
type  of  weapons  as  the  raiding  party  and  under 
the  pressure  of  the  search  may  attempt  to  use 
them.  Badges  should  be  worn  conspicuously 
when  entering  the  premises. 


.(2)  The  exact  manner  In  which  the  raiding 
party  should  approach  the  premises  to  be 
searched  will  depend  upon  the  type  of  place 
and  Its  surroundings.  In  most  tax  raids  special 
agents  will  find  It  possible  to  approach  the 
premises  In  question  from  different  directions 
so  as  to  cover  each  exit.  In  raids  on  more  or  less 
isolated  houses  which  require  agents  to  cover 
considerable  open  territory  before  getting  to 
their  posts  and  where  roads  lead  to  the  place 
from  only  one  direction,  it  Is  not  ordinarily  pru- 
dent to  drive  directly  to  the  place  with  automo- 
biles because  this  will  warn  the  occupants  of 
the  house  and  enable  them  to  escape  from  the 
other  side.  In  such  cases  automobiles  should 
be  left  at  a distance  and  the  raiding  party  should 
proceed  on  foot  to  their  respective  stations. 
Usually  each  agent  will  proceed  separately  so 
that  suspicion  will  not  be  aroused.  When  the 
place  to  be  raided  Is  In  a city  or  is  a room  or 
apartment,  it  may  be  desirable  to  drive  to  within 
a short  distance  of  the  place  to  be  raided  and  to 
have  the  agents  Immediately  proceed  to  their 
respective  posts.  In  any  approach  In  connec- 
tion with  a tax  raid,  the  main  consideration  to 
keep  In  mind  Is  that  entrance  should  be  gained 
before  the  occupants  have  time  to  destroy  the 
paraphernalia  to  be  seized. 

(3)  The  special  agent  charged  with  the  re- 
sponsibility of  serving  the  search  warrant  and  at 
least  one  other  agent  should  ordinarily  go  to  the 
front  door  of  the  premises.  Identify  themselves, 
and  ask  for  admittance.  If  admitted,  they  will 
state  their  reason  for  being  there,  read  the 
search  warrant  to  the  person  in  control  of  the 
premises,  and  serve  him/her  with  a copy  of  the 
warrant.  If  the  occupants  are  attempting  to  de- 
stroy the  paraphernalia  when  the  agents  gain 
entrance,  steps  should  Immediately  be  taken  to 
prevent  this  before  the  search  warrant  Is  read. 

(4)  Sometimes  It  Is  necessary  to  force  en- 
trance if  the  occupants  refuse  to  answer  or 
open  the  door.  An  officer  Is  allowed  to  break 
open  any  door  or  window  of  a house  to  execute 
a search  warrant,  If  after  notice  the  agent's 
authority  and  purpose,  he/she  Is  refused  admit- 
tance, or  when  necessary,  to  liberate  the  agent 
or  any  one  helping  him/her  execute  the  war- 
rant. (18  USC  3109.)  It  may  also  be  advisable  to 
use  subterfuge  to  gain  entrance  If  it  Is  suspect- 
ed or  known  that  the  premises  are  protected  by 
steel  doors  or  bars  that  would  delay  the  agent  to 
such  an  extent  that  the  paraphernalia  could  be 
destroyed.  Although  a special  agent  has  au- 
thority to  use  either  force  or  subterfuge,  care 


should  be  taken  not  to  give  the  suspect  a basis 
for  claiming  an  unreasonable  search. 

(5)  After  gaining  entrance  and  serving  the 
search  warrant,  the  special  agents  should  as- 
semble all  occupants  of  the  premises  in  one 
room  and  place  them  under  control  of  at  least 
two  agents.  At  this  time  questioning  of  sus- 
pects, If  practicable,  should  be  started  by 
agents  assigned  to  this  duty. 

(6)  A thorough  search  should  be  made  of  the 
premises  to  find  and  seize  all  gaming  device 
paraphernalia  and  property  used  or  intended  to 
be  used  In  the  commission  of  the  crime.  The 
room  should  be  searched  completely  and  at 
least  two  agents  should  be  present  at  all  times. 
All  articles  which  may  be  of  evidentiary  value 
should  be  carefully  marked  for  Identification. 
These  markings  should  be  of  such  a character 
as  to  not  ln|ure  the  evidence  Itself,  yet  not  be 
subject  to  obliteration.  The  Identification  should 
contain  Information  as  to  the  agent  or  agents 
who  found  the  Item,  date,  time,  and  exact  spot 
where  It  was  located.  The  identification  of  docu- 
ments and  chain  of  custody  are  discussed  In 
text  355.  It  may  be  desirable  to  take  photo- 
graphs or  make  diagrams  of  the  entire  crime 
scene  and  the  paraphernalia  and  property, 
while  It  Is  still  at  the  place  where  H was  discov- 
ered. Photographs  made  in  a situation  like  this 
are  very  effective  to  refresh  the  memory  of  the 
agents. 

(7)  After  proper  Identification  of  each  item, 
the  best  method  of  maintaining  the  chain  of 
custody  is  to  appoint  one  special  agent  to  have 
continuous  control  of  all  evidence  until  he  pro- 
duces It  at  the  trial  of  the  case. 

383.8  (t-is-so)  0781 

Seizures  Under  Warrant 

383.81  (t-ia-ao)  0701 

Gaming  Device  Seizures  Under 
Warrant 

Paraphernalia  and  property  used  or  Intended 
to  be  used  In  violation  of  tax  related  and  gaming 
device  laws  can  be  seized  by  special  agents. 
(26 USC 7302; Handbook  Text 363.22. (When a 
valid  search  Is  made  pursuant  to  a warrant, 
property  related  to  another  crime  may  be  legally 
seized.  (U.S.  v.  Eisner) 
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383.82  (i-ie-eo)  tre i 

Inventory  of  Seized  Property 

Under  Warrant 

Alter  proper  identification;  an  inventory  of  all 
property  seized  should  be  made  in  the  pres- 
ence of  the  applicant  for  the  warrant  and  the 
person  in  control  of  the  property.  If  they  are 
present.  If  the  person  In  control  of  the  premises 
Is  not  present,  the  inventory  should  be  made  In 
the  presence  ol  at  least  one  credible  person 
besides  the  applicant  for  the  warrant.  Those 
items  named  in  the  search  warrant  and  seized 
must  be  listed  on  the  back  of  the  warrant.  Those 
articles  seized  but  not  named  in  the  warrant 
should  be  listed  in  a separate  Inventory.  The 
applicant  for  the  warrant  should  sign  a receipt 
and  deliver  it  and  a copy  ol  the  warrant  to  the 
person  in  control  of  the  property,  unless  there  is 
no  one  present,  in  which  case  he/she  will  leave 
a copy  of  the  warrant  and  receipt  in  the  place 
where  the  property  was  seized.  When  contra- 
band articles  such  as  counterfeit  equipment, 
non-tax-paid  liquor,  narcotics,  or  Illegal  firearms 
are  seized  the  special  agent  should  immediate- 
ly notify  the  appropriate  enforcement  agency. 

383.83  (i-it-eo)  tret 

Return  of  Search  Warrant 

The  statute  states  that  the  warrant  shall  be 
returned  within  ten  days  to  the  issuing  authority. 
Allhough  this  provision  is  directory  and  failure  to 
comply  will  not  void  the  warrant,  special  agents 
are  cautioned  to  make  the  return  within  the  ten- 
day  period. 

383.9  (i-i s-eo/  «7«i 

Searches  and  Seizures  Without 
Warrant 

383.91  (ff-a-to)  «7«t 

Searches  Incident  to  Arrest 

(1)  Special  agents  should  not.  In  the  course 
of  an  arrest,  conduct  a warrantless  search  of  a 
premises  for  evidence.  Special  agents  should 
limit  their  search  to  the  person  of  the  arrestee. 
However,  no  prohibition  against  warrantless 
searches  lor  weapons,  when  necessary,  Is  In- 
tended. For  example,  II  during  the  execution  ol 
an  arrest  warrant,  the  subject  moves  towards  a 
desk  drawer,  that  drawer  may  be  searched  to 
determine  if  it  contains  a weapon.  Neverthe- 
less, in  most  Instances  this  particular  situation 
can  be  avoided  by  requesting  the  subject  to 
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move  to  a place  where  he/she  will  not  have 
access  to  any  weapon.  It  the  subject  shows 
some  hesitancy  in  responding  to  the  arresting 
oflicer's  request,  then  he/she  may  be  moved  to 
a place  which  will  insure  the  safety  of  our 
employees. 

(2)  If,  when  applying  for  an  arrest  warrant, 
there  is  probable  cause  for  believing  evidence 
ol  a crime  can  be  found  at  a specific  location,  a 
search  warrant  should  be  sought  at  the  same 
time.  Also,  it  probable  cause  as  to  the  presence 
of  evidence  on  the  premises  is  developed  only 
alter  the  execution  of  the  arrest  warrant,  the 
arresting  officer  may  go  before  a magistrate  to 
secure  a search  warrant.  Other  members  of  the 
arresting  party  may  remain  on  the  premises  in 
order  to  prevent  destruction  of  evidence  in  the 
interim. 


383.92  (t-is-eoi  «rai 

Searches  Made  With  Consent 

(1)  A special  agent  can  make  a search  at  the 
request  or  with  the  consent  of  the  occupant  of 
the  premises.  [f0  USC  2236  (c). ) However,  a 
search  made  with  permission  of  the  occupant's 
landlord,  and  without  consent  of  the  occupant. 
Is  Illegal.  (Chapman,  Elmer  S.  v.  U.S.j 

(2)  In  all  cases  the  person  who  consents  to 
the  search  must  be  the  one  who  has  such  right 
or  a person  authorized  to  act  for  him/her.  A 
spouse  may  not  ordinarily  waive  the  rights  of 
the  other  spouse  unless  authorized  by  the  other 
spouse  to  do  so.  An  employee  has  no  authority 
to  waive  the  constitutional  rights  of  an  employer 
unless  the  employee  Is  authorized  to  act  as  an 
agent  for  the  employer. 

(3)  The  following  warning  should  be  given 
when  any  person  is  requested  to  waive  service 
of  a search  warrant  and  to  voluntarily  consent 
to  a search  of  his/her  person  or  premises:  “Be- 
fore we  search  your  premises  (or  person)  it  is 
my  duty  to  advise  you  of  your  rights  under  the 
Fourth  Amendment  to  the  Constitution.  You 
have  the  right  to  refuse  to  permit  us  to  enter 
your  premises  (or  search  your  person).  II  you 
voluntarily  permit  us  to  enter  and  search  your 
premises  (or  to  search  your  person)  any  incrimi- 
nating evidence  that  we  find  may  be  used 
against  you  in  court,  or  other  proceedings.  Prior 
to  permitting  us  to  search,  you  have  the  right  to 
require  us  to  secure  a search  warrant." 


(4)  Giving  the  above  warning  does  not  elimi- 
nate the  necessity  for  also  giving  the  Miranda 
statement  of  rights  outlined  in  Document  6661 
when  a person  In  custody  is  to  be  questioned  on 
matters  other  than  the  request  for  consent  to 
search.  Exhibit  300-5  contains  the  statement  of 
rights. 

(5)  Whenever  practicable,  a written  waiver  of 
the  Fourth  Amendment  rights  should  be  ob- 
tained from  the  person  granting  consent  in  Or- 
der to  help  establish  that  his/her  consent  was 
specific  and  clear  and  that  he/she  made  the 
waiver  voluntarily  with  knowledge  and  under- 
standing of  his/her  constitutional  rights. 

(6)  The  guidelines  contained  In  (3)  to  (5) 
above  are  not  applicable  to  situations  in  which 
consent  to  search  or  service  of  search  warrants 
are  not  required  under  existing  law,  such  as 
searches  of  persons  lawfully  arrested,  lawful 
searches  of  conveyances  or  frisking  for  weap- 
ons for  an  officer's  protection  if  the  officer  has 
reason  to  believe  that  he/she  Is  dealing  with  an 
armed  and  dangerous  Individual. 


383.93  (t-ie-eo;  sroi 

Searches  of  Vehicles  and  Vessels 

The  right  to  search  conveyances  without 
search  warrants  arises  from  their  mobile  char- 
acter. Special  agents  must  be  able  to  show 
probable  cause  and  the  impracticability  ol  ob- 
taining a search  warrant  to  search  a convey- 
ance without  a warrant.  [U.S.  v.  Slofiey,  Clay  v. 
US.) 


383.94  (o-8-ao)  876i 

Searches  and  Seizures  of 
Abandoned  Properly 

A warrantless  search  and  seizure  of  aban- 
doned property  Is  generally  valid  unless  It  in- 
trudes onto  premises  under  the  exclusive  con- 
trol of  some  person  who  does  not  consent 
thereto.  This  allows  special  agents  to  legally 
conduct  a warrantless  search  and  seizure  of  a 
taxpayer's  trash  when  It  Is  found  In  a common 
area  for  pick-up  by  a trash  collector  or  with  the 
trash  collector's  consent,  when  It  has  already 
been  picked  up  by  the  trash  collector.  [U.S.  v. 
Minkerj. 


383.(10)  (1-18-80)  Q781 

Seizures  of  Records 

(1)  Papers  and  records,  like  other  forms  ol 
property,  are  subject  to  seizure  and  the  fact  that 
they  possess  no  pecuniary  value  is  of  no  signifi- 
cance In  determining  whether  they  may  be 
seized.  Documents  which  are  the  means  and 
Instruments  or  fruits  of  the  crime  may  be  seized 
In  the  course  of  a legal  search.  ( Gouled  v.  U.S.j 

(2)  Papers  and  records  have  been  excluded 
as  evidence  on  the  grounds  that  they  were  not 
specifically  described  In  the  search  warrant  or 
the  supporting  affidavit  failed  to  show  probable 
cause  that  they  were  at  the  premises  to  be 
searched.  ( Alloto  v.  U.S.  216  F.  Supp.  48,  6 3-1 
USTC  BS52  (E.  D.  W/s.).]  In  other  cases,  the 
courts  have  admitted  property  not  described  In 
the  search  warrant  when  it  bears  a reasonable 
relationship  to  the  purpose  of  the  search.  Be- 
cause of  this  relationship,  a court  approved  the 
seizure  of  money  In  a wagering  raid  even 
though  the  search  warrant  described  the  prop- 
erty to  be  seized  as  "betting  slips,  rundown 
sheets,  records  and  other  paraphernalia  and 
equipment.”  (U.S,  v.  Joseph ) 

(3)  The  Supreme  Court  has  upheld  the  use  of 
search  warrants  to  seize  books  and  records  of 
financial  transactions.  (Andresen  v.  Maryland) 
In  this  case  the  Court  ruled  that  the  search  of 
Andresen's  office  for  business  records,  their 
seizure  and  subsequent  introduction  Into  evi- 
dence did  not  offend  the  Fifth  Amendment.  Al- 
though the  seized  records  contained  state- 
ments that  the  accused  had  committed  to  writ- 
ing, he  was  never  required  to  say  anything.  The 
search  for  and  seizure  of  these  records  was 
conducted  by  law  enforcement  officers  and  In- 
troduced at  trial  by  prosecution  witnesses. 


383.(11)  (1-18-80)  9781 

Seizure  of  Contraband 

Contraband  Is  subject  to  seizure  at  any  time, 
with  or  without  a search  warrant.  However,  If  the 
contraband  was  seized  as  the  result  of  an  Illegal 
tearoh  then  the  contraband  cannot  be  admitted 
Into  evidence.  Examples  of  contraband  are 
counterfeit  currency,  untaxed  liquor,  narcotics 
and  illegal  firearms. 
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383.(12)  o-i8 -so;  8781 

Duties  of  Special  Agent  After 
Arrest,  Search,  and  Seizure 

(1)  The  prisoners  should  be  escorted  without 
unnecessary  delay  before  the  nearest  United 
States  magistrate  (or  other  nearby  officer  em- 
powered to  commit  Federal  prisoners).  (See 
Text  723.) 

(2)  A Form  1327A,  Arrest  Report,  as  required 
by  IRM  9530  will  be  prepared  by  the  special 
agent  not  later  than  the  close  of  the  next  busi- 
ness day  following  the  arrest. 

(3)  Each  special  agent  who  participated  In  an 
arrest,  search,  and  seizure  should  prepare  a 
detailed  memorandum  as  soon  as  possible  af- 
ter the  raid  setting  forth  Information  concerning 
what  was  observed,  the  duties  performed,  and 
any  statements  made  by  the  persons  arrested. 
This  memorandum  will  refresh  the  agent's 
memory  when  he/she  has  to  testify  during  the 
trial  of  the  case  and  will  help  prevent  conflict 
between  the  various  agents’  testimony. 

(4)  Property  seized  during  a raid  should  be 
Inventoried,  stored,  and  appraised  in  accord- 
ance with  the  requirement  contained  In  Text 
384  on  forfeiture  procedures. 

(5)  A final  case  report  and  a seizure  report,  If 
applicable,  will  be  prepared  by  the  special 
agent.  Exhibits  600-7  and  600-9  contain  sam- 
ple gaming  device  and  seizure  reports. 

383.(13)  n-i e-80)  978i 

Seizures  By  Other  Agencies 

(1)  Special  agents  have,  on  occasion,  partici- 
pated In  raids  conducted  by  other  Federal, 
State,  or  local  law  enforcement  agencies.  Be- 
cause of  the  possibility  of  legal  actions  involving 
special  agents  for  alleged  crimes  and  torts 
committed  by  other  participants  In  the  raid  over 
whom  IRS  has  no  control,  and  the  risk  that  data 
obtained  by  the  IRS  as  a result  of  the  search 
could  be  suppressed  If  the  search  Is  deemed  to 
be  Illegal,  the  following  guidelines  should  be 
followed. 

(a)  Service  personnel  should  refrain  from 
active  participation  In  the  execution  of  a non- 
IRS  search  and/or  arrest  warrant. 

(b)  When  Service  personnel  accept  the 
fruits  of  an  executed  non-IRS  search,  before 
they  expend  manpower  Investigating  a tax  case 
arising  from  this  evidence,  they  should  consult 
with  District  Counsel  as  to  the  legality  of  the 
warrant,  the  methods  used  In  the  search,  the 
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objects  seized  during  the  search,  and  any  other 
legal  problem  that  may  arise  If  the  evidence 
were  to  be  subsequently  used  In  a criminal  or 
civil  tax  case. 

(2)  See  also  IRM  9451.2(3) 

384  (i-ib-so)  8781 

Forfeiture  Procedures 

384.1  (1-18-80)  9781 

Introduction 

This  covers  the  Internal  revenue  laws  and  the 
Service  procedures  relating  to  forfeitures. 

384.2  (1-18-80)  9781 

Authority  to  Seize  Property  for 
Forfeiture 

(1)  It  Is  unlawful  to  have  or  possess  any  prop- 
erty Intended  for  use  or  which  has  been  used  in 
violation  of  the  Internal  revenue  laws  or  regula- 
tions prescribed  under  them,  and  no  property 
rights  exist  in  any  such  property.  (20  USC  7302.) 
The  Secretary  or  the  Secretary's  delegate  Is 
authorized  by  statute  to  seize  such  property. 
(26  USC  7321.) 

(2)  Forfeiture  Is  strictly  limited  to  personal 
property,  and  is  not  authorized  as  to  real  proper- 
ty. (U.S.  v.  One  1953  Glider  Trailer;  Chief  Coun- 
sel's Memorandum  July  6,  1961,  CC:E:E-40.)  A 
motor  vehicle  used  or  Intended  for  use,  (U.S.  v. 
One  1953  Oldsmobile  Sedan)  or  containing 
property  used  or  Intended  for  use  In  connection 
with  operation  in  violation  of  the  Internal  reve- 
nue laws  Is  subject  to  seizure  for  forfeiture. 
Currency  shown  to  bear  a relationship  to  the 
offense  comes  within  the  definition  of  property 
Intended  for  use  in  violating  the  Internal  reve- 
nue laws  and  Is  likewise  subject  to  forfeiture. 
(U.S.  v.  Leveson;  U.S.  v.  SI. 056.00  In  currency] 

(3)  Failure  to  pay  the  special  tax  on  coin-op- 
erated gaming  devices  before  they  are  used  In 
trade  or  business  subjects  them  to  seizure  and 
forfeiture,  regardless  of  the  operator's  future 
Intent  to  pay  the  tax.  (U.S.  v.  Five  Coin-Operat- 
ed Gaming  Devices) 

(4)  A search  warrant  may  be  Issued  tor  sei- 
zure of  property  used  or  Intended  for  use  In 
violation  of  Internal  revenue  laws.  (Rule  41(b), 
F.R.C.P.)  A seizure  In  violation  of  the  Fourth 
Amendment  will  not  sustain  a forfeiture,  (One 
1958  Plymouth  Sedan  v.  Pennsylvania)  unless 
the  property  seized  is  contraband  per  se.  (US. 
v.  Jetlers;  Truplano  v.  U.S.) 


3 8 4.3  (1 1-70-81)  8781 

Methods  of  Forfeiture 

(1)  Administrative  forfeiture  procedures,  as 
contained  In  IRC  7325,  are  followed  when  the 
seized  property  has  an  appraised  value  of 
$2,500  or  less,  and  no  proper  claim  and  cost 
bond  has  been  filed  by  a claimant  generally 
within  thirty  days  of  the  first  date  notice  of  sei- 
zure is  published.  The  property  Is  forfeited  to 
the  United  States  by  the  District  Director  of 
Internal  Revenue,  based  upon  evidence  show- 
ing that  it  was  used  or  intended  to  be  used  In 
violating  the  Internal  revenue  laws.  The  admin- 
istrative procedures  for  both  administrative  and 
judicial  forfeiture  of  property  seized  by  the  Crim- 
inal Investigation  Division  are  set  forth  in  IRM 
9454  through  9459. 

(2)  Judicial  forfeiture  procedures  are  em- 
ployed when  the  seized  property  has  an  ap- 
praised value  In  excess  of  $2,500  or  a claim  and 
cost  bond  has  been  timely  filed  by  a claimant 
concerning  property  valued  at  $2,500  or  less.  A 
libel  petition  is  filed  in  the  judicial  district  where 
the  property  was  seized.  The  proceedings  to 
enforce  such  forfeitures  shall  be  in  the  nature  of 
a proceeding  In  rem  (against  the  property  itself) 
in  the  United  States  District  Court  for  the  district 
where  such  seizure  is  made.  [26  USC  7323(a).) 

(3)  All  necessary  documents  in  all  forfeiture 
cases  should  be  forwarded  to  the  General  Le- 
gal Services  function  of  the  Office  of  Regional 
Counsel  no  later  than  five  weeks  after  seizure. 

384.4  (1-18-80)  8781 

Essential  Element  to  Effect 
Forfeiture 

384.41  (1-18-80)  8781 

Burden  of  Proof  In  Forfeitures 

The  Government  must  establish  by  the  pre- 
ponderance of  the  evidence  that  the  seized 
property  was  used  or  Intended  to  be  used  In 
violating  the  Internal  revenue  laws. 

384.42  (r-18-80)  9781 

Evidence  to  Support  Forfeitures 

The  special  agent  should  submit  all  available 
evidence  which  Indicates  relationship  between 
the  seized  property  and  the  violation. 

384.5  (1-18-80)  9781 

Duties  of  Special  Agent  In  Seizure 

and  Forfeiture  Cases 


384.51  (1-18-80)  9781 

Use  of  Raid  Kits 

(1)  Raid  kits  have  been  used  in  the  past  with 
considerable  success  to  aid  special  agents  In 
completing  the  documents  and  reports  which 
are  required  In  gaming  device  Investigations. 
The  necessary  forms  for  use  in  such  kits  have 
been  developed  to  ensure  uniformity  of  report- 
ing and  to  eliminate  confusion  and  delays  which 
may  arise  when  special  agents  attempt  to  Im- 
provise forms  to  meet  the  circumstances  of  the 
raid.  The  forms  are  adaptable  for  use  in  either 
Income  tax  or  gaming  device  investigations. 

(2)  The  kits  should  contain  the  following  as 
appropriate. 

(a)  Search  warrant,  original  and  one  copy. 

(b)  Arrest  warrant  original  and  one  copy. 

(c)  A memorandum  setting  forth  the  plan 
for  the  raid,  responsibilities  of  each  assigned 
special  agent,  and  description  of  suspected 
violators. 

(d)  A detailed  map  showing  the  relative 
location  and  Interior  layout  of  the  place  to  be 
raided. 

(e)  Form  3389,  Seized  Property  Notice 
and  Identification  Tag. 

(f)  Form  181,  Inventory  Record  of  Seized 
Vessel,  Vehicle  or  Aircraft 

(g)  Form  141-A,  Special  Moneys  Report. 

(h)  Form  226-A,  Appraisement  List 
(Seized  Personal  Property). 

(i)  Form  SF  1034,  Public  Voucher  for  Pur- 
chases and  Services  Other  Than  Personal. 

(|)  Form  4008,  Seized  Property  Report. 

(k)  Forms  2311  and  2311A,  Affidavits. 

(l)  Forms  2039  and  2039A,  Summons. 

(m)  Masking  tape  or  scotch  type  tape  to 
seal  entry  and  discharge  chambers  of  gaming 
devices  and  for  other  possible  uses. 

(n)  Pencils,  writing  pads,  paper  sacks,  and 
handstapter. 

(o)  Money  wrappers. 

(3)  Sufficient  copies  of  all  forms  should  be 
Included  to  meet  the  anticipated  needs  of  the 
special  agents.  Although  some  forms  may  not 
be  required  on  the  day  of  the  raid,  all  materials 
should  be  assembled  In  advance  to  ensure  a 
more  efficient  operation. 
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384.52  (i-ia-aoi  sre< 

Custody  and  Storage  of  Seized 
Property 

(1)  All  property  of  any  nature  seized  by  a 
special  agent  shall  remain  under  the  jurisdiction 
of  the  United  States  District  Court  In  the  judicial 
district  where  seizure  was  made  (Rush  v.  U.S.; 
Gerth  v.  L/.S.  I until  such  time  as  forfeiture  action 
has  been  completed  or  terminated. 

(2)  Seized  vehicles,  coin-operated  gaming 
devices  and  other  personal  property  (except 
moneys)  of  more  than  nominal  value  will  be 
stored  at  the  earliest  practicable  date  in  the 
nearest  suitable  contract  garage,  or  other  des- 
ignated place  of  storage.  The  nature  of  the 
property  to  be  stored  shall  be  considered  In 
determining  whether  a garage  or  other  more 
appropriate  storage  facility  shall  be  used. 

(3)  Special  moneys  seized  by  a special  agent 
shall  be  stored  in  a secure  depository  at  the 
earliest  practicable  time  after  seizure.  Special 
moneys  include  currency,  coins,  checks.  |ewel- 
ry,  negotiable  instruments  and  other  articles  of 
comparatively  great  value  but  small  in  physical 
size.  A separate  container  or  package  will  be 
used  for  the  coin  content  seized  from  each 
gaming  device,  or  other  tax  case  and  the  spe- 
cial moneys  seized  from  each  person  at  each 
location.  Normally,  moneys  will  be  placed  In  a 
container  or  package  which  cannot  be  opened 
without  obvious  break  and  the  container  or 
package  will  be  delivered  to  the  teller  of  a dis- 
trict area  or  zone  office,  if  one  is  located  within 
the  judicial  district  where  seizure  was  made. 

(4)  When  authorized  by  the  District  Director 
as  being  In  the  best  interest  of  the  Service 
(because  of  lack  of  adequate  or  secure  Service 
facilities  or  other  good  reason),  the  special 
agent  may  rent  a safe  deposit  box  In  a commer- 
cial depository,  such  as  a bank,  and  store  there- 
in moneys  seized.  The  seizing  officer  and  at 
least  one  other  officer  who  can  Identify  the 
moneys  shall  have  access  to  the  box  and 
should  be  present  at  each  entry  Into  the  box. 

(5)  The  seizing  officers  may  store  the  con- 
tainers or  packages  In  the  common  storage 
facilities  consisting  of  one  or  more  safe  deposit 
boxes  which  may  have  been  authorized  by  the 
District  Director.  Such  boxes  are  rented  In  the 
name,  “District  Director  of  Internal  Revenue," 
with  only  two  Criminal  Investigation  officers 
(special  agent,  group  supervisor,  staff  assist- 
ant, Assistant  Chief,  or  Chief)  having  access 
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therelo  as  custodians.  These  officers  act  as 
safekeepers  in  the  same  capacity  as  the  district 
teller  Constructive  custody,  however,  still  re- 
mains with  the  seizing  officer  as  long  as  he/she 
is  available  within  the  district  and  he/she  is 
responsible  for  reporting  the  disposition  of 
moneys. 

(6)  As  soon  as  practicable  after  seizure  of  a 
coin-operated  gaming  device,  the  seizing  offi- 
cer shall  open,  or  cause  to  be  opened,  the  coin 
receptacle  or  receptacles  ol  the  device,  and 
remove  and  count  the  money  contents  of  each 
device  separately,  in  the  presence  of  at  least 
one  other  special  agent  who  can  be  a witness. 
The  special  agents  who  conducted  the  seizure 
shall  deliver  the  coin-operated  gaming  device, 
minus  Its  contents  and  at  the  earliest  practica- 
ble date  to  the  nearest  suitable  contract  garage 
or  other  designated  place  of  storage  located 
within  the  judicial  district  where  the  seizure  was 
made.  The  appraisal  of  seized  coin-operated 
gaming  devices  will  be  made  as  outlined  in  Text 
384.53.  After  forfeiture,  gaming  devices  per  se 
will  be  destroyed,  or  otherwise  disposed  of  ac- 
cording to  Instructions  of  the  Secretary  of  the 
Treasury  or  the  Secretary’s  delegate.  (26  USC 
7326.]  All  forms  (except  Form  181),  distribu- 
tions, and  procedures  specified  In  Text  384.53 
shall  be  used  to  the  extent  applicable  In  sei- 
zures of  coin-operated  gaming  devices  and 
their  contents. 

384.53  (i-is-ao)  «78i 

Preparation  of  Seizure  Forms 

(1)  Before  or  incidental  to  the  storage  of 
property,  the  special  agent  will  prepare  and 
execute  seizure  forms  In  accordance  with  IRM 
9455. 

(2)  Sample  copies  of  seizure  forms  are  In- 
cluded with  the  sample  seizure  report,  Exhibit 
600-9. 

(3)  The  case  number  used  on  the  seizure 
report  shall  be  shown  on  all  copies  of  the  forms 
and  other  documents  relating  to  the  seizure. 

384.54  (i-tgso)  >7ii 

Seizure  Report 

A seizure  report,  Form  4008,  bearing  the 
same  number  as  the  related  case  report,  will  be 
prepared  as  soon  as  practicable  by  the  special 
agent  in  accordance  with  the  procedure  out- 
lined In  Subsection  634.2.  Exhibit  600-9  con- 
tains a sample  seizure  report. 
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384.55  (i-ie-eo)  $761 

Supplemental  Investigations  and 
Reports 

The  seizing  special  agent  will  make,  as  re- 
quested, any  necessary  supplemental  Investi- 
gations and  reports  relating  to  the  seizure,  In- 
cluding Investigations  relating  to  the  merits  of  a 
petition  for  remission  or  mitigation  of  forfeiture 
or  of  an  offer  in  compromise.  Exhibit  600-10 
contains  the  format  and  instructions  for  a report 
relating  to  investigations  of  a petition  for  remis- 
sion or  mitigation  of  forfeiture  and  shall  be  fol- 
lowed Insofar  as  applicable. 

390  ft-rs so)  »76i 

Arrests 

391  (i-is-80)  »7ai 

Definition  of  Arrest 

An  arrest  Is  the  taking  into  custody  of  a per- 
son accused  of  a crime  so  as  to  ensure  his/her 
presence  to  answer  the  charges. 

392  (i-is-80)  97ai 

Elements  of  Arrest 

392.1  (i-is-ao)  »78t 

Authority  to  Arrest 

392.11  (i-ts-eo)  $781 

Statutory  Authority 

(1)  A special  agent  Is  given  authority  by 
statute: 

(a)  To  execute  and  serve  search  and  ar- 
rest warrants; 

(b)  To  make  arrests  without  warrant  for 
any  offense  against  the  United  States  relating 
to  the  Internal  revenue  laws  committed  In  his/ 
her  presence,  or  for  any  felony  cognizable  un- 
der such  laws  If  he/she  has  reasonable 
grounds  to  believe  that  the  person  to  be  arrest- 
ed has  committed  or  Is  committing  the  felony. 
[26  USC  7608] 

392.12  (1-18-80)  9781 

Non-Statutory  Authority 

The  Supreme  Court  has  stated  that  In  the 
absence  of  a controlling  federal  statute,  the  law 
of  arrest  of  the  state  where  the  arrest  Is  made  Is 
controlling. 

392.2  (1-18-80)  9761 

Arrests  Without  Warrants 

(1)  In  the  absence  of  a statute  authorizing  a 
federal  officer  to  make  an  arrest  without  a war- 


rant,  that  officer  has  the  same  powers  of  arrest 
as  a private  citizen. 

(2)  A special  agent's  power  to  make  an  ar- 
rest without  warrant  as  a private  citizen,  when 
valid  under  state  law,  Is  not  made  Invalid  be- 
cause the  crime  Is  outside  the  scope  of  the 
Internal  Revenue  laws. 

(3)  An  arrest  without  warrant  Is  a serious 
matter  and  could  subject  the  person  making  the 
arrest  to  criminal  and  civil  liability  for  false  Im- 
prisonment or  false  arrest.  Therefore  In  order 
for  special  agents  acting  as  private  citizens  to 
be  authorized  to  make  a warrantless  arrest,  It  Is 
generally  necessary  that  a violation  constituting 
a felony  be  committed  In  their  presence  or  the 
special  agent  reasonably  believes  the  person 
whom  he/she  arrests  has  committed  a felony. 

392.3  (1-18-80)  9781 

Officer’s  Intent  to  Arrest 

The  officer  making  an  arrest  without  a war- 
rant should  make  his/her  intent  to  arrest  known 
to  the  person  arrested.  Because  Intent  Is  sub- 
jective In  nature  and  not  discernible  by  one  of 
the  five  senses,  the  arresting  officer  should 
declare  his/her  Intention  to  make  an  arrest  and 
do  some  physical  act  to  show  an  intent  to  re- 
strain the  person  arrested.  Historically  arrest 
has  been  accomplished  by  physical  laying  on  of 
hands  but  the  present  concept  Is  that  arrest  Is 
accomplished  when  the  prisoner  complies  with 
the  directives  of  the  arresting  officer. 

392.4  (1-18-80)  9781 

Offender  Must  Know  He/She  Is 
Being  Arrested 

It  is  not  enough  that  the  arresting  officer 
should  Invite  the  offender  to  accompany  the 
officer.  The  offender  must  know  that  he/she  Is 
under  compulsion  to  go  with  the  arresting  offi- 
cer. This  Is  usually  accomplished  by  the  arrest- 
ing officer’s  saying  “You  are  under  arrest  for 
(here  state  the  offense)"  and  then  doing  what- 
ever Is  necessary  to  restrain  and  control  the 
offender. 

392.5  (1-18-80)  9781 

Offender  Must  Submit 

Before  arrest  Is  accomplished  the  offender 
must  submit  to  the  authority  and  will  of  the 
arresting  officer.  All  resistance  of  the  offender 
must  be  overcome,  however  temporary  It  may 
be.  After  the  offender  submits  to  the  authority  of 
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the  arresting  officer,  further  resistance  or  at- 
tempt to  escape  constitutes  another  offense. 

393  (i-is-eo)  »r»i 

Force  In  Conducting  the  Arrest 

(1)  A special  agent  may  use  only  that  degree 
of  force  necessary  to  ensure  compliance  with 
the  order  of  arrest.  Use  of  excessive  force  may 
sub|ect  the  arresting  officer  to  law  suits  and 
disciplinary  action.  (See  Policy  Statement  P-9- 
37.) 

(2)  Administrative  orders  of  the  Treasury 
agencies  forbid  the  use  of  extreme  force  even 
In  a felony  case,  except  In  self-defense  or  de- 
fense of  another.  Therefore,  special  agents 
should  use  firearms  only  In  self-defense  or  de- 
fense of  another. 

394  (i-it-eo)  srst 

Proceedings  Before  the 
Magistrate 

Text  723  covers  the  preliminary  hearing  be- 
fore the  United  States  Magistrate. 

395  (1-16-60)  9781 

Fingerprints 

(1)  Officers  may  take  an  arrested  person's 
fingerprints  by  force  if  necessary  for  the  pur- 
pose of  identifying  the  Individual  and  for  detect- 
ing crime.  [ Kelly  v.  US.) 

(2)  The  equipment  required  for  taking  finger- 
prints consists  of  an  Inking  plate,  a cardholder, 
printer’s  Ink  (heavy  black  paste),  a roller  and 
cleansing  fluid.  A complete  fingerprint  stand 
may  be  obtained  from  any  fingerprinting  supply 
house.  Fingerprints  should  be  taken  on  Depart- 
ment of  Justice  Form  FD-249. 

(3)  There  are  two  types  of  Impressions  In- 
volved In  the  process  of  taking  fingerprints  on 
Form  FD-249:  Individual  fingers  and  thumbs 
C'rollod"  impressions);  and  simultaneous  prints 
of  all  the  fingers  of  each  hand  and  then  the 
thumb,  without  rolling  ("plain"  or  "fixed" 
Impressions). 

(4)  In  preparing  to  take  a set  of  fingerprints,  a 
small  daub  of  ink  should  be  placed  on  the  Inking 
plate  and  thoroughly  rolled  until  a very  thin, 
even  film  covers  the  entire  surface.  The  subject 
should  stand  in  front  of  and  at  forearm's  length 
from  the  Inking  plate.  The  operator  should 
stand  to  the  left  of  the  subject  when  printing  the 
right  hand,  and  to  the  right  of  the  subject  when 
printing  the  left  hand. 
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(5)  Rolled  Impressions— Ink  and  print  each 
finger  separately  beginning  with  the  right  thumb 
and  then,  In  order,  the  Index,  middle,  ring,  and 
little  fingers.  Place  the  bulb  of  the  finger  upon 
the  Inking  plate  and  roll  the  linger  from  one  side 
to  the  other.  In  order  to  take  advantage  of  the 
natural  movement  of  the  forearm,  the  hand 
should  be  rotated  from  the  awkward  to  the  easy 
position  (rolled  away  from  the  center  of  the 
subject’s  body).  Care  should  be  exercised  so 
the  bulb  of  each  is  Inked  evenly  from  the  tip  to 
below  the  first  Joint.  By  pressing  the  finger  lightly 
on  Ihe  card  and  rolling  in  exactly  the  same 
manner,  a clear  rolled  Impression  of  Ihe  finger 
surface  may  be  obtained.  The  subject  should 
be  cautioned  to  relax  and  refrain  from  trying  to 
help  the  operator  by  exerting  pressure  as  this 
prevents  Ihe  operator  from  gauging  the  amount 
of  pressure  required. 

(6)  Plain  Impressions — Press  all  the  fingers 
of  the  right  hand  lightly  upon  the  Inking  plate, 
then  press  simultaneously  upon  the  lower  right 
comer  of  the  card  In  the  space  provided.  The 
left  hand  should  be  similarly  printed,  and  the 
thumbs  of  both  hands  should  be  Inked  and 
printed,  without  rolling.  In  the  spaces  provided. 

(7)  In  order  to  ensure  clear  Impressions,  the 
operator  should  be  aware  that: 

(a)  The  use  of  stamp  pads  or  writing  ink  Is 
unsatisfactory  and  will  invariably  result  In  illegi- 
ble prints. 

(b)  The  recommended  printer’s  Ink,  if  un- 
evenly distributed  on  the  inking  plate,  will  result 
In  blotches  and  blank  areas. 

(c)  Fingers  should  be  wiped  clean  before 
Inking  as  moisture  or  other  foreign  substance 
may  cause  blemishes  In  the  prints. 

(d)  Incomplete  Inking  or  rolling  of  fingers 
results  In  Incomplete  prints. 

(e)  Slipping  of  fingers  while  being  rolled 
causes  blurred  and  Indistinct  patterns. 

(8)  The  following  precautions  should  be  tak- 
en by  the  operator: 

(a)  Beware  of  reversing  (printing  left  fin- 
gers or  hand  In  the  spaces  provided  for  the  right 
fingers  or  hand),  or  double  printing  (re-rolling 
finger  back  over  the  impression  In  a mistaken 
effort  to  make  It  more  legible). 

(b)  Be  sure  Impressions  are  recorded  In 
correct  sequence. 

(c)  Be  sure  to  make  a notation  In  any  space 
left  blank  because  of  an  amputation. 


396  (1-16-60)  9781 

Juveniles 

(1)  Sections  5031  to  5037,  Title  18,  United 
States  Code,  set  out  the  limitations  concerning 
the  arrest,  trial,  and  punishment  of  Juvenile  de- 
linquents. The  special  agent,  as  a general  rule, 
will  not  have  occasion  to  arrest  a Juvenile  for 
violation  of  an  Internal  revenue  law. 

(2)  If  a special  agent  does  make  such  an 
arrest,  he/she  must  comply  with  the  procedure 
directed  by  the  Code,  as  follows: 

"Whaotvar  • fuvAnfle  is  arrattad  for  an  alleged  violation  of 
any  law  of  the  Unfled  Stales.  tt>#  arresting  ofncer  shall  tmme- 
dtalaty  notify  the  Attorney  General. 

"If  the  juvenfle  is  not  forthwith  taken  before  a comnVtling 
magistrate,  he  may  be  detained  Jn  such  juvenfle  home  or 
other  suitable  place  for  detention  as  the  Attorney  General 
may  designate  for  such  purposes,  but  shall  not  be  detained 
tn  a jalt  or  similar  place  of  detention,  unless.  In  the  opinion  of 
the  arresting  officer,  such  detention  is  necessary  to  secure 
the  custody  of  the  juvenile,  or  to  Insure  Ns  safety  or  that  of 
others. 

"In  no  case  shall  such  detention  be  for  a longer  period 
than  Is  necessary  to  prockjce  the  Juvenile  before  a commit- 
ting magistrate."  (16  USC  5035) 

(3)  The  notification  required  by  the  above 
section  of  the  Code  should  be  made  through 
the  Chief,  Criminal  Investigation  Division,  to  the 
office  of  the  United  States  Attorney  In  the  Judi- 
cial district  In  which  proceedings  will  be  held. 

397  (f-IS-807  9781 

Publicity 

397.1  (1-16-60)  9781 

General 

(1)  The  District  Director  or  his/her  designat- 
ed representative  is  authorized  to  release  Infor- 
mation to  the  public  regarding  criminal  actions, 
provided  the  disclosure  Is  not  prohibited  by  law, 
court  rule  or  order,  or  Service  policy,  P-1-185. 

(2)  For  all  news  releases,  the  Chief,  Criminal 
Investigation  Division  or  his/her  designee  will 
provide  the  district  Public  Affairs  Officer  (PAO) 
necessary  information  to  be  Included  In  a news 
release. 

(3)  The  PAO  Is  responsible  for  preparation  of 
draft  news  releases  and  their  clearance. 

(4)  All  news  releases  will  be  prepared  for 
attribution  to  the  U.S.  Attorney. 

(5)  These  Instructions  are  not  Intended  to 
alter  the  Service  policy  contained  In  Policy 
Statement  P-1-183  of  endeavoring  to  obtain 
optimum  news  coverage  In  Its  enforcement  ac- 
tivities by  providing  general  Information  con- 
cerning the  work  of  various  divisions,  supplying 
Information  on  a request  which  Is  a matter  of 
public  record,  and  cooperating  with  and  furnish- 


ing information  to  U.S.  Attorneys  lor  release  to 
the  news  media. 

(6)  Under  no  circumstances  will  Criminal  In- 
vestigation personnel  release  to  the  public  the 
following  types  of  Information: 

(a)  Observations  about  a defendant’s 
character. 

(b)  Statements,  admissions,  confessions, 
or  alibis  attributable  to  the  defendant  or  the 
refusal  or  failure  of  the  accused  to  make  a 
statement. 

(c)  References  to  Investigative  proce- 
dures, such  as  fingerprints,  polygraph  examina- 
tions, ballistic  tests,  or  laboratory  tests,  or  to  the 
refusal  by  the  defendant  to  submit  to  such  tests 
or  examinations. 

(d)  Statements  concerning  the  Identity, 
credibility,  or  testimony  of  prospective 
witnesses. 

(e)  Statements  concerning  evidence  or  ar- 
gument In  a case,  whether  or  not  It  Is  anticipated 
that  such  evidence  or  argument  will  be  used  at 
trial. 

(0  Any  opinion  as  to  the  accused's  guilt  or 
the  possibility  of  a plea  of  guilty  to  the  offense 
charged,  or  the  possibility  of  a plea  to  a lesser 
offense. 


397.2  (1-16-60)  9781 

Raids 

(1)  At  the  conclusion  of  a wagering  or  other 
raid,  the  Service  may  release  to  the  news  media 
only  that  Information  that  Is  contained  in  the 
search  and/or  arrest  warrant.  The  release  of 
such  Information  may  be  made  by  the  raid  lead- 
er In  response  to  on-site  media  Inquiries.  Other 
media  inquiries  should  be  referred  to  the  district 
Public  Affairs  Officer.  Consistent  with  the  De- 
partment of  Justice  guidelines,  the  following 
may  be  released  to  the  news  media  unless 
there  are  specific  limitations  Imposed  by  law  or 
court  order: 

(a)  The  defendant's  name,  age,  resi- 
dence. employment,  marital  status,  and  similar 
background  Information. 

(b)  The  substance  or  text  ol  the  charge. 

(c)  The  Identity  of  the  Investigating  and/or 
arresting  agency  and  the  length  or  scope  of  the 
Investigation. 

(d)  The  circumstances  Immediately  sur- 
rounding an  arrest.  Including  the  time  and  place 
of  arrest,  resistance,  pursuit  possession  and 
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use  ol  weapons,  and  a description  of  physical 
items  seized  at  the  time  of  arrest. 

(2)  The  Information  which  is  released  should 
include  only  incontrovertible,  factual  matters, 
and  should  not  include  subjective  observations. 
Also,  where  such  information  would  be  highly 
prejudicial  and  where  release  would  serve  no 
law  enforcement  function,  it  will  not  be  made 
public.  Information  concerning  a defendant’s 
prior  criminal  record  will  not  be  made  public  by 
Service  officials.  Media  requests  for  Informa- 
tion about  a wagertng  or  other  raid  which  go 
beyond  the  contents  of  the  warrant  will  be  re- 
ferred to  the  U.S.  Attorney's  office.  The  Infor- 
mation that  is  in  the  affidavit  for  the  search  and / 
qr  arrest  warrant  is  not  to  be  considered  part  of 
the  warrant  and  thus  may  not  be  released  to  the 
news  media  by  Service  officials. 

397.3  (i-ts-ao)  9?8i 

Pre-trial  Actions 

(1) 'News  releases  related  to  pre-trial  actions 
such  as  indictments  and  filing  of  criminal  infor- 
mations will  be  prepared  only  upon  the  specilic 
request  of  the  U.S.  Attorney  on  a case-by-case 
basis.  These  news  releases  must  be  cleared 
within  the  district  office  In  accordance  with  such 
procedures  as  the  District  Director  may  estab- 
lish, and  submitted  to  the  U.S.  Attorney  for  ap- 
proval and  distribution  to  the  news  media.  At 
the  request  of  the  U.S.  Attorney,  the  IRS  district 
office  will  assist  with  the  distribution  of  releases 
to  the  news  media.  To  avoid  any  misunder- 
standing regarding  the  source  of  such  releases, 
they  will  not  be  prepared  on  IRS  mastheads,  or 
mailed  In  IRS  envelopes. 

(2)  Media  requests  for  Information  about  a 
pretrial  action  which  go  beyond  the  contents  of 
issued  news  releases  will  be  referred  to  the  U.S. 
Attorney's  office. 

(3)  IRS  officials  will  not  participate  in  press 
conferences  or  otherwise  serve  as  a spokes- 
person in  connection  with  pretrial  actions.  (See 
Policy  Statements  P-1-163.) 

398  (t-i a-eo)  »r«i 

Fugitives 

(1)  In  order  to  assist  In  the  apprehension  of 
fugitives  from  justice  who  were  the  subject  of 
Investigation  by  Criminal  Investigation,  proce- 
dure is  provided  for  issuance  of  Wanted  Circu- 
lars (Publication  269)  for  felony  fugitives.  For 
purposes  of  initiating  Wanted  Circulars,  a fugl- 
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five  from  justice  is  defined  as  a person  against 
whom  some  form  of  criminal  action  has  been 
taken,  such  as  the  return  of  an  indictment,  filing 
of  a complaint  or  information,  or  a conviction, 
and  who  has  fled  the  jurisdiction  to  escape 
prosecution  or  to  avoid  serving  a sentence. 

(2)  When  it  is  determined  that  a taxpayer  Is  a 
fugitive,  the  procedures  in  text  335  of  the  Hand- 
book will  be  followed  to  request  an  entry  be 
made  to  the  Treasury  Enforcement  Communi- 
cations System  (TECS)  and  the  National  Crime 
Information  Center  (NCIC).  At  the  same  time  a 
report  should  be  prepared  by  the  Chief,  Criminal 
Investigation  Division  and  immediately  forward- 
ed to  the  Director,  Criminal  Investigation  Divi- 
sion, through  the  ARC  (Criminal  Investigation). 
A Wanted  Circular  for  felony  fugitives  will  be 
prepared  lor  circulation  throughout  the  country. 
The  report  will  include  the  following  Items  and 
information  concerning  the  wanted  person,  to 
the  extent  they  are  available. 

(a)  Name  and  aliases,  last  known  address, 
social  security  number(s),  and  a complete 
physical  description,  including  any  identifying 
scars,  marks  or  tattoos. 

(b)  Date  and  place  of  birth,  nationality,  and 
information  regarding  naturalization  or  foreign 
citizenship. 

(c)  Criminal  record,  fingerprint  classilica- 
tlon,  police  and  FBI  Identification  numbers,  and 
customary  employment  or  occupation. 

(d)  Date,  place  and  nature  of  legal  action 
that  Is  the  basis  for  apprehension,  Including  the 
applicable  criminal  statutes. 

(e)  Name  and  title  of  person  holding  war- 
rant for  arrest  or  commitment  papers  who  Is  to 
be  notified  in  the  event  of  apprehension. 

(0  Specific  comment  should  be  made  as  to 
whether  the  wanted  person  should  be  consid- 
ered dangerous  and  whether  the  wanted  per- 
son Is  known  to  carry  arms  as  a matter  of 
practice. 

(g)  The  most  recent  available  photograph, 
In  duplicate.  The  police  type  of  photograph 
showing  front  and  profile  views  is  preferred  for 
this  purpose.  Glossy  print  photographs,  rather 
than  a newsprint  photograph,  should  be 
submitted. 

(h)  In  lieu  ol  fingerprints  or  fingerprint  clas- 
sification, clear  photographs  of  the  wanted  per- 
son’s customary  signature,  or,  II  that  Is  not 
available,  a sample  of  the  wanted  person's 
handwriting,  should  be  submitted  In  duplicate. 

(i)  Any  other  Information  deemed  appro- 
priate that  might  aid  In  the  wanted  person’s 
apprehension. 
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(3)  The  report  shall  be  prepared  In  quadrupli- 
cate; the  original  and  two  copies  forwarded  to 
the  ARC  (Criminal  Investigation)  who  shall  In 
turn  transmit  the  original  and  one  copy  to  the 
Director,  Criminal  Investigation  Division,  Na- 
tional Office;  one  copy  shall  be  retained  in  the 
district  case  file. 

(4)  Wanted  Circulars  are  prepared  and  dis- 
tributed by  the  National  Office  direct  to  law 
enforcement  officials  from  mailing  lists  fur- 
nished by  the  ARC  (Criminal  Investigation). 

(5)  Such  circulars  will  be  distributed  from  the 
National  Office  to  appropriate  field  personnel  of 
Criminal  Investigation,  Examination  and  Collec- 
tion at  both  regional  and  district  levels.  The 
ARC  (Criminal  Investigation)  of  the  region  origi- 
nating a request  for  Wanted  Circulars  will  be 
furnished  a sufficient  number  of  additional 
unaddressed  circulars  to  enable  him/her  to  in- 
tensify the  local  search  for  criminals  wanted.  A 
file  of  Wanted  Circulars  will  be  maintained  on  a 
current  basis  In  all  Intelligence  field  offices  as 
well  as  in  the  offices  of  ARC’S  (Criminal 
Investigation). 

(6)  Distribution  of  Wanted  Circulars  should 
be  limited  to  law  enforcement  personnel. 

(7)  When  Information  Is  received  In  any  Crim- 
inal Investigation  office  that  a wanted  person 
has  been  apprehended,  for  any  reason  whatso- 
ever, the  arresting  authorities  should  be  re- 
quested to  hold  the  fugitive  for  further  action  by 
the  IRS  or  the  person  who  Is  named  In  (2)(e) 
above.  The  Criminal  Investigation  official  who 
learns  that  a fugitive  has  been  apprehended 
shall  telephone  or  telegraph  the  Chief,  Criminal 
Investigation  Division,  of  the  district  wherein  the 
fugitive  Is  wanted,  and  the  Director,  Criminal 
Investigation  Division,  National  Office,  In  order 
that  tha  person  holding  the  warrant  or  commit- 
ment papers  can  be  Immediately  notified  of  the 
detention  and  steps  taken  to  cancel  the  Want- 
ed Circular  regarding  the  fugitive.  In  those  in- 
stances where  the  above  officials  are  notified 
telephonlcally,  the  notifying  Criminal  Investiga- 
tion official  will  follow  up  with  a written  notifica- 
tion to  them.  The  special  agent  participating  in, 
verifying,  or  making  the  arrest  will  promptly  sub- 
mit Form  1327,  Report  of  Legal  Action.  The 
Chief,  Criminal  Investigation  Division,  of  the  dis- 
trict wherein  the  fugitive  wanted  shall  follow  up 
to  ensure  appropriate  handling  of  the  fugitive. 
Thereafter,  he/she  shall  submit  a brief  report 
through  channels  to  the  Director,  Criminal  In- 
vestigation Division,  National  Office,  detailing 
the  action  taken. 


(8)  When  the  Chief  of  a district  wherein  the 
fugitive  Is  wanted  learns  that  the  fugitive  is  lo- 
cated in  another  district  he/she  will  Immediate- 
ly notify  the  Chief  of  the  other  district  as  to  the 
location  of  the  fugitive,  and  will  furnish  all  avail- 
able information  necessary  to  the  apprehen- 
sion of  the  fugitive.  Where  such  notification  Is 
made  by  telephone  with  the  request  that  the 
fugitive  be  arrested,  confirmation  should  imme- 
diately follow  by  teletype  so  that  the  appropriate 
United  States  Attorney  may  have  a document- 
ed request  upon  which  to  act.  After  the  arrest 
has  been  made,  the  procedure  in  (7)  above  will 
be  followed. 

(9)  See  also  IRM  9376.1  and  9539.(10).  For 
principals  who  flee  or  intend  to  flee  the  country, 
see  IRM  9376.2. 

(10)  When  a fugitive  has  been  apprehended, 
TECS  and  NCIC  entries  should  be  canceled. 


3(10)0  (t -tf-eo)  »7»i 

Fraud  Investigation  Assignments 


3(10)1  (t-tS-80)  8781 

Nature  of  Violations 

Fraud  Investigations  include  all  criminal  alle- 
gations against  any  person  or  entity  relating  to 
Internal  revenue  taxes  (except  wagering,  nar- 
cotics, alcohol,  tobacco,  and  certain  firearms 
taxes)  In  which  defrauding  the  revenue  Is  a 
prime  factor.  Examples  are:  attempted  evasion; 
willful  failure  to  collect  or  pay  over  tax,  tile  re- 
quired returns,  supply  information  or  keep  rec- 
ords; conspiracy  to  commit  such  acts;  and  aid- 
ing, abetting  or  counseling  such  acts.  They  usu- 
ally Involve  fraudulent  documents,  returns,  cer- 
tificates, lists,  offers  in  compromise,  accounts, 
briefs  or  claims,  false  statements,  including 
those  made  under  oath  or  under  penalties  or 
perjury,  withholding  tax  (Forms  W-2,  941)  or 
Forms  W-4. 

3(10)2  (1-18  80)  9781 

Types  of  Assignments 

(1)  The  types  of  assignments,  the  objectives 
of  the  Intended  investigations,  and  the  condi- 
tions under  which  they  are  investigated  are  as 
follows: 

(a)  Information  Item 
1 To  assist  In  evaluation,  the  Chief,  Crim- 
inal Investigation  Division  or  his/her  designee, 
who  In  no  event  will  be  below  the  group  manag- 
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er  level,  may  assign  an  inlormatlon  Hem  to  a 
special  agent  lor  limited  inquiries  which  include: 
a Scrutiny  ot  tax  returns  or  IRS  files, 
b Discussion  with  the  referring  officer, 
c Interviews  with  the  original  Infor- 
mant, if  any,  in  the  case. 

d Inquiries  at  Federal.  State  and  local 
governmental  agencies,  Including,  but  not  limit- 
ed to:  law  enforcement  bodies:  crime  commis- 
sions; regulatory  and  licensing  branches;  motor 
vehicle  registration;  and  real  estate  records. 

e Inquiries  at  state  and  local  taxing 
authorities. 

f Contact  with  the  taxpayer  by  mall  to 
verify  his/her  filing  record.  Letter  964(00),  for- 
merly L-210,  will  be  used  for  this  purpose.  Publi- 
cation 876,  Privacy  Act  Notification,  should  be 
furnished  simultaneously. 

2 In  making  the  Inquiries  enumerated 
above,  the  special  agent  Is  allowed  to  disclose 
the  name  of  the  taxpayer  for  Identification  pur- 
poses In  an  effort  to  secure  Information  that  Is 
directly  tax  related  and  necessary  to  the  admin- 
istration of  the  tax  laws. 

(b)  Investigations — To  gather,  through  In- 
vestigation, pertinent  evidence  to  prove  or  dis- 
prove the  existence  of  a violation  of  the  law  or 
regulations  within  Criminal  Investigation  juris- 
diction. Specific  investigative  action  will  be  tak- 
en to  promptly  determine  whether  criminal  po- 
tential exists.  Investigations  may  be  investigat- 
ed Independently  or  In  cooperation  with  the 
Examination  or  Collection  Division. 

(2)  The  circumstances  determining  "joint  In- 
vestigations" and  the  responsibility  of  special 
agents  and  cooperating  officers  in  such  Investi- 
gations are  discussed  In  3(10)5. 

3(10)3  (i-ie-eo;  078i 

Origin  of  Assignments. 

3(10)3.1  (i-is-eo)  ©78t 

General 

(1)  Much  attention  is  devoted  to  allegations 
before  assignments  are  made  to  special 
agents.  The  Chief,  or  the  Chiefs  designated 
representative,  evaluates  and  screens  incom- 
ing Information  to  determine  if  assignment  to  a 
special  agont  is  warranted.  Only  those  cases 
warranting  the  Investigative  effort  of  a special 
agont  are  assigned.  The  special  agent  Is  as- 
sured that  the  assignment  is  worthwhile  In  the 
judgment  of  his/her  supervisors. 
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(2)  Assignments  to  special  agents  generally 
originate  with  information  items,  other  Informa- 
tion, and  referrals  for  potential  fraud  cases  Ini- 
tiated In  other  divisions — Examination,  Collec- 
tion, and  EP/EO.  Information  generating  as- 
signments are  controlled  through  the  central- 
ized evaluation  and  processing  of  Information 
items  system  (CEPIIS)  at  the  Service  Centers. 
The  Criminal  Investigation  function  Is  repre- 
sented at  the  Service  Centers  by  the  Criminal 
Investigation  Branch. 

3(10)3.2  ft-ra-so)  ©zei 

Information  Items  and  Other 
Information 

3(10)3.21  (t-ts-eo)  ©7ii 

Definition 

(1)  "Information  Items"  are  tax  related  com- 
munications and  Inlormatlon  received  alleging 
or  Indicating  a violation  within  the  Investigative 
jurisdiction  of  the  Internal  Revenue  Service. 

(2)  "Information  Items”  to  be  evaluated  and 
processed  at  the  service  center  Include: 

(a)  letters  or  other  correspondence  from 
Informants  that  are  tax  related, 

(b)  memorandums  of  conversations  or  in- 
terviews with  informants  that  are  tax  related, 

(c)  tax  Information  from  other  government 
agencies. 

(d)  mutilated  currency  reports, 

(e)  data  regarding  tax  violations  devel- 
oped or  received  by  employees  of  the  Internal 
Revenue  Service, 

(0  ADP  and  service  center  generated  data 
concerning  potential  tax  violations  where  a re- 
turn has  been  requisitioned,  or  other  Investiga- 
tive steps  are  taken  to  obtain  furlher  Informa- 
tion after  receipt  of  the  listing,  and 

(g)  other  tax  related  data  as  appropriate. 

(3)  "Other  Information"  In  the  Master  Alpha 
Index  which  Is  a pari  of  this  centralized  system 
at  the  service  center  Includes: 

(a)  referrals  from  Examination,  Collection, 
EP/EO  and  Appellate; 

(b)  open  Criminal  Investigation 
Investigations; 

(c)  Currency  Transaction  Reports  (Forms 
4789); 

(d)  Currency  or  Monetary  Instrument  Re- 
ports (Forms  4790,  U.S.  Customs  Service 
Form); 

(e)  U.S.  Customs  Seizure  Reports; 

(t)  U.S.  Customs  Currency  Violation 
Investigations; 


Handbook  for  Special  Agents 


page  9781-175 

(1-18-80) 


■ (g)  Information  gathering  cases  and 
projects; 

(h)  DEA,  Class  1 1nformation  items; 

(I)  SEC  Project  Information  Items; 

G)  referrals  from  the  Questionable  Refund 
Program  (QRP);  and 

(k)  closed  criminal  Investigations  for  the 
past  10  years. 

(4)  See  IRM  9267.3:(15)  concerning  the 
preparation  of  an  Information  item  which  con- 
tains grand  jury  Information. 

3(10)3.22  (i-tssoi  ©781 

Processing  of  Information  Items 

(1)  The  Chief,  Criminal  Investigation  Division, 
or  his/her  designate  may  Initially  screen  infor- 
mation Items  received  In  the  district  to  identify 
Items  requiring  Immediate  attention  and  items 
appearing  to  have  surface  potential.  However, 
during  this  screening  process,  inquiries  as  stal- 
ed in  text  3(10)2:(1)(a)  may  not  be  made. 

(2)  If  the  Chief,  Criminal  Investigation  Divi- 
sion, or  his/her  designate,  wishes  to  have  the 
Item  returned  to  the  district  for  furlher  evalua- 
tion, or  has  local  knowledge  regarding  taxpay- 
ers mentioned  In  information  items  which  would 
assist  the  .evaluators  at  the  service  center,  such 
Information  may  be  attached  to  the  appropriate 
Item.  For  those  Items  which  the  Chief  or  desig- 
nate wishes  to  have  relumed  to  the  district,  he/ 
she  may  forward  the  original  Information  Item  to 
Ihe  service  center  for  processing  and  keep  a 
photocopy  for  Immediate  assignment  to  a spe- 
cial agent  for  him/her  to  make  limited  Inquiries 
as  provided  In  text  3(10)2:(1)(a). 

3(10)3.23  (r-ts-so)  >78i 

Evaluation  of  Items  Having 
Criminal  Potential 

(1)  The  Chief,  Criminal  Investigation  Branch, 
or  his/her  designate  will  perform  an  InHIal  eval- 
uation of  all  "Information  Hems"  and  appropri- 
ate Items  of  "Other  Information"  to  Identify 
those  with  criminal  prosecution  potential. 

(2)  Photocopies  of  those  Hems  evaluated  as 
having  criminal  prosecution  potential  will  be  for- 
warded to  the  Chief,  Criminal  Investigation  Divi- 
sion In  the  district  where  the  taxpayer  resides. 
Appropriate  returns,  microfilm  research  and/or 
Iranscripts  will  be  forwarded  lo  assist  Ihe  Chief, 
Criminal  Investigation  Division  in  his/her  final 
evaluation  of  such  Items.  In  addition,  queries 
should  be  made  by  the  Chief,  Criminal  Investi- 
gation Branch  to  the  Treasury  Enforcement 
Communication  system  to  determine  whether 


other  Treasury  agencies  have  ongoing  or 
closed  Investigations  or  other  Information 
which  might  have  tax  consequences  and  to  the 
National  Crime  Information  Center  to  deter- 
mine criminal  history  for  use  In  preparation  of 
prosecution  or  withdrawal  reports. 

(3)  The  recetvfng  Chief,  Criminal  Investiga- 
tion Division  will,  within  sixty  (60)  workdays  from 
receipt,  determine  if  he/she  will  select  the  Item 
for  investigation.  All  information  Hems  will  be 
evaluated  by  the  Chief,  Criminal  Investigation 
Division  or  his/her  delegate,  without  regard  to 
available  staff  power,  solely  on  the  basis  of 
possible  development  of  successful  prosecu- 
tion case  within  Criminal  Investigation 
jurisdiction. 

(4)  If  the  Chief,  Criminal  Investigation  Divi- 
sion elects  to  begin  an  investigation  In  the  Crim- 
inal Investigation  Division,  he/she  will  prepare 
and  process  Form  4930  in  accordance  with 
IRM  9570,  Case  Management  and  Time  Re- 
porting System  Handbook. 

(5)  If  the  chief,  Criminal  Investigation  Divi- 
sion, after  his/her  evaluation  elects  to  reject  the 
Hem,  he/she  will  return  It  to  the  chief,  Criminal 
Investigation  Branch. 

3(10)3.3  (t-t s-ao;  ©78i 

Potential  Criminal  Cases  Initiated 
In  Audit,  Collection,  and  EP/EO 


3(10)3.31  {t-ia-«07  »78i 

Indications  of  Fruad  Reported  to 
Criminal  Investigation  Function 

(1)  If  an  examiner  during  the  course  of  any 
examination,  a revenue  officer,  or  an  EP/EO 
specialist  In  the  performance  of  his/her  duties, 
discovers  firm  Indications  of  fraud,  he/she  will 
suspend  his/her  actMtes  at  the  earliest  practi- 
cable opportunity  without  disclosing  to  the  tax- 
payer, his/her  representative.  If  any,  or  his/her 
employees  the  reason  for  such  suspension. 

(2)  An  examiner  who  discovers  Indications  of 
fraud  will  prepare  a report  of  his/her  findings, 
utilizing  Form  2797,  Referral  Report  for  Poten- 
tial Fraud  Cases.  The  report  will  be  forwarded 
through  channels  to  the  district  office  Chief, 
Examination  Division,  who  will  add  his/her 
comments  and  will  transmit  the  original  and  two 
copies  to  the  Chief,  Criminal  Investigation 
Division. 

(3)  A revenue  officer  or  a Collection  Office 
function  representative  who  discovers  indica- 
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lions  ol  fraud  will  be  responsible  for  preparation 
of  a report  of  his/her  findings,  utilizing  Form 
3212,  Referral  Report  of  Potential  Fraud  Cases. 
The  report  will  be  forwarded  In  an  original  and 
two  copies,  through  channels,  to  Chief  Criminal 
Investigation  Division. 

(4)  An  EP/EO  specialist  who  discovers  Indi- 
cations of  fraud  will  be  responsible  for  a report 
ol  his/her  findings,  utilizing  Form  2797.  The 
report  will  be  forwarded  through  channels  to  the 
Chief,  EP/EO,  who  will  add  his/her  comments 
and  will  transmit  the  original  and  two  copies  to 
the  Chief,  Criminal  Investigation  Division  of  the 
district  In  which  the  taxpayer  is  located. 


3(10)3.32  <t-f8-8o;  •'«' 

Action  by  Criminal  Investigation 
Function 

(1)  Criminal  Invesligatlon  shall  evaluate  the 
referral  from  Examination,  EP/EO  or  Collec- 
tion. If  retained.  It  shall  be  handled  In  all  re- 
spects as  an  investigation  by  either  assignment 
to  a special  agent  for  appropriate  action  (Includ- 
ing any  needed  discussions  with  the  referring 
officer),  or  by  placing  it  In  a pool  of  unasslgned 
cases.  Within  15  workdays  after  receipt  of  the 
referral,  the  Chief,  Criminal  Investigation  Divi- 
sion, shall  Inform  the  appropriate  Division  Chief, 
whether  the  referral  has  been  declined  before 
Investigation;  and,  If  so,  the  reasons  therelor;  or 
accepted  for  Invesligatlon. 

(3)  If  no  Investigation  Is  proposed  by  Criminal 
Investigation,  Examination  or  EP/EO  may  re- 
sume its  examination  or  Collection  its  collection 
activities.  Thereafter,  the  EP/EO  specialist  ex- 
aminer or  revenue  officer  will  remain  alert  for 
new  Indications  of  fraud.  Should  they  develop, 
the  case  will  again  be  referred  to  Criminal  Inves- 
tigation, In  accordance  with  the  procedure  out- 
lined above. 

(4)  Upon  receipt  of  the  notification  from 
Criminal  Investigation  that  the  referral  has  been 
accepted  and  assigned  for  Investigation  and 
request  is  made  for  the  assignment  of  a cooper- 
ating officer,  the  Chief  of  the  referring  division 
will  assign  to  the  investigation  either  the  refer- 
ring or  another  officer,  who,  In  company  with  the 
special  agent,  may  continue  the  examination  of 
the  taxpayer's  books  and  records  or  assist  In 
making  other  pertinent  Inquiries  relative  to  the 
indications  of  fraud  on  which  the  referral  Is 
based. 

3(10)3.31  MT  9781-1 
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(5)  If  the  evaluator  of  a relerral  proposes  to 
decline  it,  he/she  should  discuss  his/her  rea- 
sons lor  the  proposed  decllnalion  with  the  Indi- 
vidual making  such  a referral  or  that  individual's 
supervisor  prior  to  writing  the  closing  report.  II 
the  relerral  is  declined,  a copy  of  the  special 
agent's  closing  report  will  be  furnished  the  re- 
ferring division.  The  Criminal  Investigation  ac- 
tion will  also  be  noted  on  the  original  of  the 
referral  form. 

(6)  Delay  in  the  handling  of  cases  In  which  an 
allegation  of  fraud  has  been  made  Is  disadvang- 
tage  to  the  Government,  especially  In  mailers 
affecting  collections.  Speedy  determination 
should  be  made  as  to  those  cases  warranting 
Investigation  to  the  end  that  conclusion  of  the 
civil  aspects  of  a case  Is  not  unnecessarily 
delayed. 

3(10)4  p-ta-ao)  »'»’ 

Investigations 

(1)  The  Chief,  Criminal  Investigation  Division, 
or  his/her  delegate,  will  select  for  Investigation 
all  Information  Items  which,  upon  evaluation 
and  screening,  are  deemed  to  warrant  Inquiries 
beyond  those  enumerated  In  text  3(10)3.22:(4). 
It  Is  not  necessary  that  each  case  be  assigned 
to  a special  agent  for  Investigation  Immediately 
upon  selection. 

(2)  When  available  resources  do  not  permit 
an  active  Investigation  to  be  undertaken  Imme- 
diately due  to  other  priorities,  consideration 
should  be  given  to  placing  the  case  In  a pool  of 
unasslgned  cases  controlled  by  the  Chiefs 
office. 

(4)  All  cases  assigned  for  Investigation  shall 
be  sub|ect  to  sufficient  Investigative  inquiry  to 
support  the  disposition  of  the  case,  except 
when  closed  for  lack  of  resources. 

(5)  An  Investigation  may,  as  appropriate,  be 
conducted  as  a |olnt  Investigation  with  either 
the  Examination  or  Collection  Activity. 

(6)  Case  numbers  will  be  assigned  In  accord- 
ance with  IRM  9570,  Case  Management  and 
Time  Reporting  System  Handbook. 

3(10)5  (i-te-to) 

Joint  Investigations 
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3(10)5.1  (i-i8-«o)  »78i 

Circumstances  Determining  Joint 
Investigations 

Joint  Investigations  are  conducted  by  special 
agents  in  cooperation  with  representatives  of 
other  divisions  of  the  Internal  Revenue  Service 
(revenue  agents  and  revenue  officers).  Cases 
are  usually  Investigated  jointly  with  the  Exami- 
nation Division  when  false  returns  are  filed  or 
when  there  Is  a willful  failure  to  file  returns;  with 
Collection  when  there  Is  a willful  failure  to  pay 
tax. 

3(10)5.2  fi-rs-eo)  »rei 

Responsibilities  of  Participants  In 
a Joint  Investigation 

(1)  A Joint  Investigation  Is  to  be  /olntly  con- 
ducted through  mutual  cooperation  by  repre- 
sentatives of  two  or  more  divisions.  The  special 
agent  Is  responsible  for  the  development  of  the 
case  and  the  ad  valorem  additions  to  the  tax  for 
civil  fraud,  negligence,  and  delinquency  (ex- 
cept those  concerning  tax  estimations)  unless 
and  until  he/she  withdraws  from  the  case.  The 
special  agent  Is  also  responsible  for  the  method 
of  procedure  and  conduct  of  the  Investigation. 
The  cooperating  revenue  agent  Is  responsible 
for  the  audit  features,  and  the  revenue  officer 
for  the  collection  features.  Because  of  the  var- 
ied criminal  charges  that  may  attach  to  taxpay- 
ers' actions  Involving  one  or  more  of  the  other 
divisions  and  since  these  features  are  commin- 
gled In  most  cases,  it  Is  Impractical  to  attempt  to 
separate  such  features  by  arbitrary  rules  appli- 
cable to  every  case.  The  following  guidelines, 
which  are  Intended  to  be  flexible,  define  the 
features  of  Joint  Investigations: 

(a)  Criminal  Investigation  features  are 
those  activities  of  developing  and  presenting 
admissible  evidence  required  to  prove  criminal 
violations  and  the  ad  valorem  penalties  for  cMI 
fraud,  negligence,  and  delinquency  (except 
those  concerning  tax  estimations)  for  all  years 
Involved  In  cases  Jointly  investigated  to  comple- 
tion. Thl3  Includes  obtaining  testimony  of  wit- 
nesses and  the  taxpayer;  conducting  neces- 
sary surveillance,  undercover  work,  searches, 
seizures  of  property  used  or  Intended  for  use  In 
violating  the  Internal  revenue  laws,  and  arrests; 
and  properly  documenting  pertinent  records 
and  transactions. 

(b)  Examination  features  are  those  activi- 
ties of  examination  and  verification  of  accounts 
on  which  such  liabilities  are  based.  These  In- 
clude the  Items  required  for  the  audit  features  In 


a nonprosecution  case,  such  as  reconciliation 
of  the  taxpayer's  records  with  tax  returns,  test 
checking  book  entries,  inspecting  canceled 
checks,  reconciling  control  accounts  with  sub- 
sidiary accounts,  transcribing  such  accounts  or 
parts  of  accounts  necessary  for  disclosing  bas-. 
es  for  adjustments  to  tax  liability,  determining 
and  substantiating  tax  and  accounting  adjust- 
ments having  no  significant  effect  on  the  crimi- 
nal aspects  of  the  case,  and  computation  of  the 
basis  for  tax  liabilities.  Including  such  computa- 
tions when  the  taxpayer  has  no  books  or 
records. 

(c)  Collection  features  are  those  activities 
of  receiving  tax  returns  and  related  documents 
and  obtaining  payment  of  taxes.  This  includes 
the  collection  of  delinquent  accounts  through 
distraint,  seizure,  levy  and  other  means,  can- 
vassing and  securing,  or  preparing  delinquent 
returns. 

(2)  The  special  agent  is  charged  with  the 
responsibility  for  the  method  of  procedure  and 
conduct  of  Joint  Investigations.  This  Is  because 
of  the  Importance  of  a criminal  case  from  the 
deterrent  standpoint  to  buttress  voluntary  com- 
pliance, and  the  gravity  of  possible  criminal 
punishment.  The  criminal  aspect  Is  predomi- 
nant To  prevent  prejudice  to  the  criminal  fea- 
tures of  a case,  the  special  agent,  unless  and 
until  he/she  withdraws  from  the  case,  or  until 
the  criminal  aspects  of  the  case  are  concluded, 
will  be  responsible  for  the  following 
determinations: 

(a)  The  method  to  be  used  for  criminal 
purposes  In  determining  the  tax  basis,  such  as 
the  determination  of  income  In  an  Income  tax 
case  by  the  net  worth  or  specific  Item  approach, 
or  by  a dual  determination  where  It  has  a signifi- 
cant effect  on  the  criminal  case  (the  cooperat- 
ing officer  In  his/her  report  may.  In  addition  to 
the  computation  for  criminal  purposes,  present 
an  alternative  method  for  computing  the  civil 
liability); 

(b)  The  identification  of  those  adjustments 
upon  which  a recommendation  for  criminal 
prosecution  will  rest  and/or  those  which  will 
constitute  the  basis  for  a recommendation  for 
penalty  additions  to  the  tax; 

(c)  The  preparation  and  Issuance  of  sum- 
mons (Form  2039);  and 

(d)  The  timing  and  priority  of  Investigative 
actions  In  the  case. 

(3)  Since  many  of  the  activities  performed 
during  joint  Investigations,  particularly  with  Ex- 
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amlnalion  personnel,  are  commingled,  joint  or 
similar  duties  and  responsibilities  exist.  To  pre- 
vent duplication  or  overlapping  ol  effort  In  joint 
Investigations,  the  special  agent  will  determine 
the  nature  and  extent  of  participation  by  the 
cooperating  officer  In  the  following  activities: 

(a)  Assisting  In  the  Interview  of  the  princi- 
pal and  witnesses; 

(b)  Accounting  reconstruction  of  tax  bas- 
es, Including  the  determination  of  the  starting 
point  for  a net  worth  computation  and  third-par- 
ty Inquiries,  Including  cases  where  the  taxpayer 
has  no  books  of  account; 

(c)  Verification  of  the  principal's  records  by 
comparison  with  records  of  third  parties; 

(d)  Examination  or  transcription  of  rec- 
ords, accounts,  and  other  relevant  documents, 
Including  public  records;  and 

(e)  Preparation  of  Inventories  of  records 
and/or  assets,  such  as  listing  the  principal's 
records  or  the  contents  of  a safe  deposit  box. 

(4)  Decisions  concerning  whether  the  coop- 
erating officer  or  the  special  agent  should  per- 
form a specific  task  or  part  of  a joint  Investiga- 
tion, or  whether  they  should  perform  it  together, 
and  the  extent  of  participation  of  either  officer 
must  be  on  the  basis  of  teamwork,  mutual  coop- 
eration, and  the  best  Interests  of  the  Service  In 
the  light  of  the  particular  circumstances  of  the 
case. 

3(10)6  (I -18-80)  9781 

Requesting  Returns  and 
Transcripts  of  Accounts 

3(10)6.1  (1-18-80}  >781 

Returns  and  Related  Tax 
Information 

Form  2275,  Records  Request,  Charge  and 
Recharge,  Is  a two-part  form  and  has  two  for- 
mats (Exhibit  300-24).  Form  2275  Is  to  be  used 
by  service  centers,  regional  offices.  National 
Office  and  Office  of  International  Operations; 
and  Form  2275-DO  by  district  offices.  Prepare 
a separate  request  for  each  taxpayer's  records 
and  lor  each  tax  period  requested. 

3(10)6.2  (1-18-80)  9781 

Transcripts  of  Accounts 

1 Form  4338,  Information  or  Certified  Tran- 
script Request  (Exhibit  300-25),  and  Form 
4338-A,  IMF  Information  or  Certified  T ranscript 
Request  (Exhibit  300-25  Cont.  (3))  will  be  used 
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by  Criminal  Investigation  personnel  to  request 
both  regular  and  certified  transcripts  of  account 
and  will  be  forwarded  to  the  service  center  for 
the  district  where  the  return  was  Iliad.  Form 
4338  will  be  used  for  BMF,  IRAF,  RMF,  EPVF 
and  NMF  requests,  while  Form  4338-A  will  be 
used  for  IMF  requests  only.  All  requests  for 
transcripts  ol  ADP  accounts  will  be  forwarded 
to  the  service  center  servicing  the  district  re- 
questing the  transcript.  If  there  is  an  urgent 
need  for  a transcript  and  there  Is  not  enough 
time  for  normal  processing,  telephone  or  tele- 
type requests  may  be  made  directly  to  the  serv- 
ice center. 

(2)  The  service  centers  will  furnish  the  re- 
quested ADP  transcripts  on  Form  4303.  Tran- 
script of  Account  (see  Exhibit  300-26).  Form 
4340,  Certificate  of  Assessments  and  Pay- 
ments, will  be  used  by  the  service  centers  to 
answer  non-ADP  requests  (see  Exhibit  300- 
27). 

3(10)7  (1-18-80)  9781 

Commencing  Fraud  Investigations 

(1)  When  beginning  a fraud  investigation,  the 
special  agent's  first  action  should  be  to  scan 
the  file  and  determine  the  objective.  For  exam- 
ple, Is  It  an  Investigation  of  an  Information  Item 
subject  to  limited  inquiries,  such  as:  interview 
with  the  Informant,  If  applicable;  check  of  Serv- 
ice files;  scrutiny  of  tax  returns;  discussions  with 
the  referring  officer,  if  applicable;  or  other  In- 
quiries not  requiring  disclosure  of  the  taxpay- 
er's Identity,  such  as  Inspection  of  public  rec- 
ords, etc.?  In  addition,  the  taxpayer  may  be 
contacted  by  letter  to  verify  his/her  filing  rec- 
ord. Or,  Is  It  an  Investigation  on  which  the  ex- 
penditure of  extensive  and  detailed  efforts  are 
already  authorized?  All  Initial  assignments  have 
as  their  objective  the  development  of  a poten- 
tial criminal  case.  This  involves  deciding  the 
specific  criminal  statute  or  statutes  alleged  to 
have  been  violated,  by  whom,  when,  where, 
and  by  whai  means;  and  understanding  clearly 
the  elements  of  the  offense.  The  special  agent 
should  be  continually  alert  for  circumstances 
such  as  the  death  or  sudden  serious  illness  of 
the  principal,  his/her  absence  from  the  jurisdic- 
tion of  United  States  courts,  inadmissible  evi- 
dence because  of  earlier  contamination,  or  oth- 
er factors  which  may  make  the  principal  Im- 
mune to  criminal  prosecution  as  a practical 
matter. 


, (2)  The  second  step  normally  taken  Is  to  be- 
gin gathering  facts.  At  this  point  the  special 
agent  commences  a file  by  making  a record — 
whether  It  be  Informal  notes  for  his/her  own 
Information  only  or  formalized  recording  of  In- 
vestigative actions.  A file  should  be  started  by 
listing  the  principal's  correct  full  name,  address 
at  the  time  of  the  alleged  offense,  present 
whereabouts,  and  other  Information  available 
from  the  assigned  file  and  from  readily  available 
sources,  such  as  telephone  directories,  city  di- 
rectories, etc.  The  principal’s  history  and  other 
pertinent  Information,  similar  to  that  tabulated  In 
text  633.3,  should  be  determined  Insofar  as 
possible  from  readily  available  sources.  Fre- 
quently the  Criminal  Investigation  files  contain 
Information  about  the  principal  which  was  accu- 
mulated In  connection  with  an  entirely  different 
matter,  i.e.,  as  an  Informant,  as  an  enrolled 
practitioner,  CTR  reports,  newspaper  clippings, 
or  other  tax  related  background  files  such  as 
closed  flies  on  prior  Investigations,  collateral 
inquiries  by  other  districts,  and  the  like.  The 
special  agent  should  ensure  that  a files  check 
has  been  made  and  that  he/she  Is  aware  of 
Information  available  from  Criminal  Investiga- 
tion Tiles  before  making  Inquiries  outside  the 
division.  This  aids  the  agent  in  making  Intelli- 
gent Inquiries  and  avoiding  embarrassing  inci- 
dents otherwise  tlkely  to  occur. 

(3)  The  next  effort  to  gather  Information  will 
be  guided  by  the  particular  assignment.  Nor- 
mally the  next  step  Is  to  explore  and  develop 
fully  the  original  source  of  Information,  e.g.,  In- 
terview the  author  of  a written  communication. 
However,  It  Is  sometimes  desirable  that  the 
special  agent  possess  additional  tax  related 
background  Information  before  conducting  the 
Interview.  Such  additional  data  might  be  avail- 
able from  tax  returns  Involved;  the  files  of  other 
divisions  of  the  Service  (such  as  prior  revenue 
agents'  reports  possessed  by  Examination  DI-. 
vision),  a physical  Inspection  of  geographical 
area,  or  other  sources  mentioned  In  text  330. 
The  decision  concerning  which  source  of  Infor- 
mation should  be  resorted  to,  when,  and  the 
desired  extent  of  Initial  efforts  are  discussed  In 
text  3(10)8. 


(4)  The  Initial  phase  of  gathering  information 
Is  completed  when  the  assigned  file  is  closely 
examined,  appraised,  and  evaluated;  Criminal 
Investigation  files  have  been  searched  for  cor- 
relation purposes;  pertinent  files  possessed  by 
other  divisions  of  the  Service  have  been  exam- 
ined to  the  extent  the  particular  allegation  war- 
rants; the  Indicated  research  and  consultations 
with  supervisors  and  employees  of  the  Service 
who  possess  pertinent  personal  knowledge 
have  been  completed;  and  the  source  of  the 
original  information  has  been  fully  explored. 
These  actions  will  constitute  the  completion  of 
an  investigation  of  an  "Information  Hem"  and 
may  even  comprise  the  entire  Investigation.  In 
such  instances,  the  special  agent  should  weigh 
the  Information  gathered,  reach  a tentative  de- 
cision, evaluate  the  decision,  and  then  take 
action  by  report  (oral  or  written,  as  appropriate) 
to  hte/her  superior. 

3(10)8  (1-18-80)  9781 

Investigations 


3(10)8.1  (1-18-80)  9781 

Planning  and  Conducting  of 
Investigations 

(1 ) Investigations  are  detailed  criminal  Inquir- 
ies to  gather  all  the  pertinent  evidence  to  prove 
or  disprove  the  existence  of  a violation  within 
the  Jurisdiction  of  the  Criminal  Investigation  Di- 
vision. Such  Investigations  Involving  fraud  are 
usually  conducted  jointly  with  the  Examination 
or  Collection  Division  (text  3(10)5.2  contains  a 
discussion  of  |olnt  Investigation  relationships). 
They  shall  be  commenced  and  concluded  as 
soon  as  possible  because  of  the  statute  of  limi- 
tations, the  danger  of  witnesses  becoming  un- 
available or  unreliable,  the  possibility  that  rec- 
ords and  other  evidence  may  become  lost  or 
destroyed,  and  the  effect  on  the  cfvll  aspects  of 
the  case,  especially  collection. 

(2)  investigations  conducted  Jointly  with  oth- 
er divisions  are  supervised  jointly  by  the  group 
manager  of  the  cooperating  agent  and  the 
group  manager  of  the  special  agent  (where 
there  Is  no  Criminal  Investigation  group  manag- 
er, the  Chief,  Criminal  Investigation  Division). 
Both  group  managers  should  exercise  suffi- 
cient control  and  follow-up  to  ensure  the 
prompt  completion  of  the  investigation.  The 
District  Director,  at  his/her  discretion,  may  pre- 
scribe the  use  of  work  plans,  Investigation 
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status  reports,  and  joint  case  review  proce- 
dures In  any  joint  investigation  in  his/her  dis- 
trict. When  the  District  Director  prescribes  the 
use  of  such  work  plans,  status  reports,  and 
supervisory  case  reviews,  he/she  will  be  re- 
sponsible for  providing  applicable  detailed 
procedures. 

(3)  In  formulating  a plan  for  a fraud  investiga- 
tion, the  special  agent  should  first  look  to  the 
areas  which  are  most  determinative.  For  exam- 
ple, the  special  agent  should  obtain  from  the 
referring  officer  complete  Information  relating 
to  all  occurrences  in  the  case  from  Its  Inception 
to  the  date  of  this  interview.  Particular  attention 
should  be  given  to  statements  made  by  the 
principal  to,  or  In  the  presence  of,  the  examining 
officer.  It  the  principal  has  made  admissions  or 
has  given  false  or  misleading  statements  that 
can  be  proved  or  disproved,  the  cooperating 
officer  should  it  make  a written  memorandum  of 
the  details  while  the  facts  are  still  fresh  In  his/ 
her  mind. 

(4)  The  points  covered  during  the  special 
agent's  Interview  with  the  examining  officer  will 
vary  depending  on  the  particular  type  of  case 
and  the  specific  allegations.  However,  at  the 
conclusion  of  the  Interview,  the  special  agent 
should  know  the  answers  to  the  following  repre- 
sentative questions  to  the  extent  that  they  are 
pertinent  and  are  within  the  knowledge  of  the 
examining  officer. 

(a)  Origin— What  started  the  examination? 
When  was  Initial  assignment  made?  Scope  and 
purpose  of  Initial  assignment? 

(b)  Records  of  the  Internal  Revenue  Serv- 
ice— Are  required  returns  filed?  Which  original 
returns  are  on  hand?  Are  other  returns  needed? 
Location  and  availability  of  additional  returns? 
(All  subsequent  returns  should  be  requisi- 
tioned.) Which  Is  the  better  alternative  for  un- 
available returns:  retained  copies  or  Certifi- 
cates of  Assessments  and  Payments?  What  do 
the  available  returns  show  concerning:  who 
prepared  them,  what  they  are  based  on.  who 
signed  them,  and  the  result  ol  analyses  made? 

(c)  Records  ol  the  principal— What  rec- 
ords were  Initially  maintained?  Are  records  In 
existence?  Are  these  records  available?  Have 
available  records  been  reconciled  with  returns? 
If  no,  can  the  records  be  reconciled  with  re- 
turns? Has  an  Inventory  of  available  records 
been  made?  Who  kept  the  records?  Under  what 
circumstances  and  where  were  the  records 
maintained?  How  much  detailed  Information  Is 
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shown  by  the  records?  What  supporting  rec- 
ords are  available,  e g.,  canceled  checks,  dupli- 
cate deposit  tickets,  Invoices,  accounts,  ship- 
ping tickets,  etc  ? If  available  records  are  In- 
complete, what  is  the  explanation  for  missing 
portions?  Have  excerpts  of  records,  such  as 
suspected  accounts,  been  transcribed? 

(d)  Records  ot  third-party  witnesses— 
What  other  records  have  been  determined  per- 
tinent? To  what  extent  are  they  available?  What 
was  disclosed  by  other  records  examined  thus 
tar?  Are  transcripts  or  workpapers  available 
and  properly  Identified? 

(e)  Allegations  or  basis  of  suspicions — Is 
there  a tax  deficiency  Involved  In  the  allegation? 
What  are  the  estimated  deficiencies  and  years 
Involved?  To  what  extent  are  estimated  defi- 
ciencies made  up  ot  technical  Items?  Are  the 
alleged  wrongful  acts  those  of  commission  or 
omission?  Is  collection  of  tax  liability  In  jeopar- 
dy? Are  there  known  offsets,  such  as  shifts  of 
income  between  years,  loss  carry-forward  or 
carry-back?  What  methods  of  determining  tax- 
able income  have  been  used  by  the  cooperat- 
ing officer?  What  other  methods  of  determining 
taxable  Income  are  feasible? 

(f)  Personal  contacts— Has  there  been 
any  meeting  with  the  principal?  What  are  the 
exact  circumstances  under  which  conversa- 
tions occurred  and  records  were  made  avail- 
able? Is  there  any  reason  to  anticipate  a subse- 
quent defense  motion  to  suppress  evidence? 
What  was  the  principal’s  attitude  with  respect  to 
cooperation?  Has  the  principal  been  asked  to 
explain  any  apparent  discrepancies?  What  ex- 
planations or  defenses  are  Indicated?  Have 
there  been  any  discussions  regarding  settle- 
ment of  the  case?  Similar  details  should  be 
covered  with  respect  to  personal  contacts  with 
principal's  present  employees,  accountant, 
and  attorney.  Is  the  principal  or  his/her  repre- 
sentatives aware  that  the  case  has  been  re- 
ferred to  the  Criminal  Investigation  Division  for 
consideration?  Avoid  any  deceptions  as  to  the 
status  of  the  case  and  the  respective  roles  of 
the  participating  agents.  After  Interviewing  the 
examining  officer  and  reappraising  the  avail- 
able Information  accumulated  thus  far,  the  spe- 
cial agent  should  be  able  to  determine  whether 
to  terminate  the  Investigation  or  whether  specif- 
ic issues  remain  to  be  resolved  before  deter- 
mining disposition. 
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(5)  Planning — The  "planning"  consists  of  ligation,  he/she  should  be  introduced  as  "Spe- 

determining  what  information  is  needed,  the  clal  Agent,  Internal  Revenue  Service,”  and  will 
relative  importance  of  the  desired  data,  the  se-  produce  his/her  credentials  for  examination, 
quence  believed  best  In  making  inquiries,  the  He/she  will  state  that,  as  a special  agent,  one  of 

available  sources  of  Information,  and  which  ol  his/her  functions  is  Investigating  the  possibility 
the  various  alternative  sources  is  best  In  the  of  criminal  violations  of  the  Internal  Revenue 
light  of  all  circumstances  Involved.  laws,  and  related  offenses.  There  should  be  no 

(a)  Deciding  which  inquiries  to  make  first—  misrepresentation  or  concealment.  The  special 

The  information  needed  is  determined  by  the  agent  will  advise  the  subject  of  his/her  constitu- 

partlcular  type  of  case  and  the  specific  allega-  tlonal  rights  as  required  by  IRM  9384  and  any 

tions.  Which  Inquiry  should  be  made  first  Is  related  Manual  Supplements.  (See  text 
guided  by  the  following  considerations:  Which  342.132)  A prerequisite  to  interviewing  the  prin- 
will  have  to  be  made  before  conclusion?  Which  clpal,  his/her  representatives,  or  his/her  cur- 
are expected  to  be  more  incisive  with  respect  to  rent  employees  is  that  the  investigator  possess 
broad  areas  or  general  Issues?  Which  will  con-  the  original  returns  Involved  If  any  were  filed 
firm  whether  or  not  other  contemplated  inquir-  during  the  pertinent  period  (exceptions  are 
les  are  necessary?  Which  will  most  likely  reveal  upon  written  approval  of  the  Chief,  or  for  cases 
leads?  where  investigation  is  extended  to  additional 

(b)  Deciding  which  source  ot  information  is  years  for  which  no  return  is  available.)  Also,  all 

best — Once  the  desired  Inquiries  are  Itemized  Interviews  with  the  principal  should  be  made 
in  their  respective  order  of  relative  Importance  with  at  least  one  other  Government  representa- 

and  planned  sequence,  the  possible  sources  of  live  as  a witness. 

Information  should  be  studied  to  decide  the  (8)  The  special  agent's  prompt  determina- 
alternatives.  The  perfect  source  of  Information  tlon  In  the  early  stages  of  the  Investigation  as  to 

seldom,  if  ever,  exists.  Most  sources  will  have  what  records  of  the  taxpayer  are  in  existence, 
disadvantages  In  the  quantity  and  quality  of  whether  they  are  available,  whether  they  can  be 

Information  available,  and  also  In  the  possible  reconciled  with  returns,  etc.,  will  resolve  which 

detrimental  effect  the  inquiry  may  have  on  the  ma|or  kind  of  possible  Inquiry  are  appropriate.  In 

case.  Desirable  goals  to  be  considered  In  de-  selecting  the  primary  method  ot  proving  income 

elding  on  alternative  sources  are:  for  criminal  purposes,  the  special  agent  should 

1 Is  complete,  concise,  and  accurate  In-  first  determine  whether  the  required  elements 

formation  readily  available?  of  the  basic  theory  are  susceptible  to  proof 

2 will  the  response  likely  be  Immediate?  before  beginning  to  develop  evidence  under 

3 Is  the  source  proximate  that  method.  As  an  illustration,  it  should  first  be 

geographically?  determined  In  a proposed  net  worth  computa- 

4 Is  it  economical?  tlon  that  It  is  possible  to  establish  a firm  starting 

5 Is  It  convenient  to  the  agent?  point  and  cutoff  point  and  that  Income  can  be 

. 6 Is  It  convenient  to  the  person  to  be  allocated  to  specific  years  within  the  period 

Interviewed?  before  gathering  documentary  evidence  to 

7 will  a minimum  of  legal  compulsion  be  prove  known  assets,  liabilities,  and  nondeduct- 
requlred?  Ible  expenditures.  Before  documenting  the  mi- 
le) Detrimental  effects  to  be  avoided  are:  nor  facets  of  a proposed  bank  deposits  compu- 

1 unnecessary  embarrassment  to  the  tatlon,  first  determine  that  the  basic  theory  is 

principal.  borne  out  by  records.  In  short,  the  special  agent 

2 needless  disclosure  of  the  Govern-  should  be  tentatively  satisfied  with  the  whole 

ment's  affairs  or  Information  of  a confidential  before  refining  the  parts.  In  refining  the  parts,  it 
nature.  Is  essential  that  the  special  agent  know  the 

3 Identification  of  Informants.  relationship  and  expected  use  of  the  product 

4 premature  disclosure  of  the  course  of  before  further  development.  To  copy  large  seg- 

Investigatlve  action  to  the  principal  and  others,  ments  of  records,  analyze  canceled  checks, 

(6)  The  question  of  when  the  special  agent  and  the  like,  without  any  planned  usefulness  of 

should  Initially  meet  the  principal  should  be  de-  the  product  Is  wasteful. 

elded  after  considering  the  advantages  of  both  (9)  The  procedure  In  joint  Investigations  Is 
early  and  delayed  Interviews.  discussedintext3(10)5.2,wheretherespective 

(7)  In  any  event,  whenever  the  special  agent  — — — — 
first  officially  meets  with  the  subject  of  an  inves-  MT  9781-1 
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functional  activities  are  defined  as  Criminal  In- 
vestigation features,  Examination  features,  and 
Collection  features;  also  the  special  agent’s 
responsibility  for  the  method  of  procedure  Is 
described  and  the  |oint  duties  and  responsibili- 
ties of  the  participating  officers  are  Itemized. 
Determination  as  to  whether  the  cooperating 
officer  or  the  special  agent  should  perform  a 
specific  task  or  part  of  a Joint  investigation,  or 
whether  they  should  perform  It  together,  and 
the  extent  of  participation  of  either  officer  there- 
in must  be  on  the  basis  of  teamwork,  mutual 
cooperation  and  the  best  Interests  of  the  Serv- 
ice In  the  light  of  the  particular  circumstances  of 
fhe  case.  The  following  principles  should  be 
considered  in  making  such  determination; 

(a)  The  special  agent  should  be  sufficient- 
ly familiar  with  the  Examination  or  Collection 
features  of  the  case  and  the  cooperating  officer 
sufficiently  familiar  with  its  criminal  features  to 
corroborate  or  complement  each  other's  testi- 
mony, if  necessary. 

(b)  Accounting  and  tax  features,  or  collec- 
tion activities,  are  usually  the  responsibility  of 
the  cooperating  officer;  developing  and  docu- 
menting evidence  of  intent  Is  usually  that  of  the 
special  agent. 

(c)  Extensive  documentation  of  adjust- 
ments required  In  a fraud  case  results  In  more 
detailed  transcripts  or  extracts  and  more  ex- 
tended account  verification  than  Is  required  for 
the  Examination  features  In  an  ordinary  case. 

(d)  Often  it  is  Inefficient  to  have  the  special 
agent  and  cooperating  officer  continually  work- 
ing together  on  tasks  which  are  normally  the 
responsibility  of  either  one  of  the  officers.  Dupli- 
cation In  the  preparation  of  workpapers  should 
be  avoided;  however,  they  may  be  reproduced 
to  the  extent  necessary. 

(e)  The  special  agent  Is  responsible  for 
conserving  the  cooperating  officer’s  time  on  a 
Joint  Investigation  and  should  avoid  calling  upon 
him/her  unnecessarily  for  other  than  normal 
Examination  or  Collection  functions.  If.  In  mak- 
ing Inquiries  of  third  party  witnesses,  it  is  neces- 
sary to  have  two  officers  present,  the  services 
of  another  special  agent  should  be  utilized 
whenever  practical.  The  cooperating  officer 
should  not  be  requested  to  participate  unless 
his/her  presence  Is  required.  On  the  other 
hand,  both  officers,  l.e„  the  cooperating  officer 
and  the  special  agent,  should  usually  be  pres- 
ent when  the  taxpayer  Is  Interviewed  or  when 
the  taxpayer’s  records  are  examined. 
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(0  The  special  agent  should  endeavor  to 
plan  the  Joint  Investigation  with  the  cooperating 
officer  In  such  a manner  that  the  cooperating 
officer  Is  engaged  In  the  Joint  Investigation  In 
continuous  periods  of  time  without  interrup- 
tions, as  much  as  possible,  rather  than  spas- 
modically. The  cooperating  officer  should  be 
Informed  as  much  in  advance  as  possible  of  the 
plans  for  Joint  activities  on  the  case  and  In- 
formed as  soon  as  possible  when  his/her  active 
participation  Is  completed. 

(f  0)  There  are  many  policies  and  procedures 
which  the  special  agent  must  consider  when 
planning  and  conducting  an  investigation. 
These  are  found  primarily  In  IRM  9320  through 
9300.  Also,  knowledge  of  possible  sources  of 
Information,  techniques  to  discover  fraud, 
methods  of  proving  Income,  law  and  evidence, 
etc.,  which  are  discussed  elsewhere  In  this 
Handbook,  all  come  Into  play  during  the  plan- 
ning and  conducting  of  Investigations.  The  abili- 
ty to  properly  plan  and  conduct  an  Investigation 
comes  with  experience,  under  the  guidance  of 
senior  Investigators  and  supervisors. 

(11)  When  the  special  agent  has  completed 
his/her  planned  Inquiries,  he/she  should  evalu- 
ate the  facts  and  evidence  In  the  light  of  these 
considerations. 

(a)  Is  the  purpose  of  the  Investigation  met? 
If  It  appears  that  criminal  action  Is  warranted,  Is 
there  sufficient  evidence  concerning  all  ele- 
ments of  the  offense? 

(b)  Are  all  questions  material  to  the  of- 
fense, or  relevant  to  the  matter  Involved,  an- 
swered (who,  what,  when,  where,  how  and 
why?). 

(c)  Are  all  implied  questions  answered? 
This  Involves  questions  not  directly  material  to 
the  main  facts,  but  which  are  pertinent  to  a 
complete  understanding  of  the  case.  For  exam- 
ple, a witness'  statement  Indicates  that  he/she 
paid  the  taxpayer  $50,000  but  no  evidence  of 
the  means  of  payment  has  been  developed. 
Implied  questions  may  also  arise  when  unusual 
transactions  are  discovered  but  no  explanation 
developed  about  the  reason  for  the  variation 
from  the  normal  method  of  handling 
transactions. 

(d)  Are  any  further  Inquiries  necessary? 

(12)  As  a measure  of  relative  success,  spe- 
cial agents  may  review  their  cases  after  ulti- 
mate completion  with  the  following  questions  In 
mind: 

(a)  How  could  the  solution  have  been  un- 
covered earlier? 


. (b)  How  could  a concealed  weakness 
have  been  unearthed  before  substantial  Invest- 
ment of  resources? 

(c)  How  could  a prejudicial  action  have 
been  avoided? 

(d)  How  could  It  have  been  foreseen  be- 
fore certain  evidence  was  obtained  that  It  would 
not  be  usable? 

(e)  How  could  the  evidence  available  at 
one  time  and  which  subsequently  became  un- 
available have  been  safeguarded? 

3(10)8.2  (i-ie-eo)  «7«i 

Control  ol  ADP  Operations 

3(10)8.21  ( t-ra-ao;  »76i 

Procedure 

The  Chief,  Criminal  Investigation  Division,  will 
notify  the  Service  Center  Director  of  any  cases 
under  Investigation  by  Criminal  Investigation  in 
wh|ph  control  over  ADP  operations  should  be 
established.  Form  4135,  Criminal  Investigation 
Control  Notice,  will  be  used  for  this  purpose. 
(See  Exhibit  300-28) 

3(10)8.22  (1-16-80)  8761 

Transaction  Codes 

(1)  TC  910  will  prevent  the  removal  of  tax 
filing  or  payment  data  from  the  Master  File  to 
the  Retention  Register.  Such  data  Is  routinely 
removed  relative  to  taxpayers  whose  tax  mod- 
ule reflects  no  tax  liability  (zero  balance)  and  no 
activity  for  a period  of  three  years.  TC  910  will 
permit  Criminal  Investigation  to  retain  on  the 
Master  File  all  transactions  on  the  file  at  the 
time  the  TC  910  Is  posted.  At  the  time  TC  910 
posts,  a complete  transcript  (entity  and  all  tax 
modules)  tilled  "INTEL — 9t0"  Is  generated  and 
forwarded  by  the  service  center  to  district  Crimi- 
nal Investigation.  In  addition,  a quarterly  Inven- 
tory listing  will  be  generated  and  forwarded  to 
Criminal  Investigation  (See  IRM  9328. 1:(7)). 
The  list  will  provide  Oocument  Locator  Num- 
bers of  all  returns  currently  posted  to  the  Master 
File  relative  to  modules  under  TC  910  control. 
TC  910  should  be  useful  In  monitoring  the  filing 
of  returns  by  certain  taxpayers,  such  as  racke- 
teers and  Special  Enforcement  Programs 
subjects. 

(2)  TC  914  will  provide  all  of  the  controls 
described  above  for  TC  910.  In  addition,  TC  914 
will  provide  the  following: 

(a)  Prevent  posting  of  all  original  Input 
transactions  addressed  to  the  tax  modules,  ex- 
cept TC  910,  911,  912  and  019.  (TC  019  is  for 


tf 

page  9781-183 

(8-13-81) 


assigning  ZIP  codes.)  A tax  module  Is  a record 
of  tax  data  for  a taxpayer,  covering  only  one 
type  of. tax  for  one  tax  period. 

(b)  Permit  posting  of  Input  transactions 
which  have  been  reviewed  and  deemed  ac- 
ceptable for  posting.  This  will  also  allow  subse- 
quent normal  processing  operations  to  pro- 
ceed. For  example,  If  a balance  due  return  Is 
permitted  to  be  posted,  a first  notice  to  the 
taxpayer  will  be  generated.  If  a refund  return  is 
permitted  to  be  posted,  a refund  check  to  the 
taxpayer  will  be  generated. 

(c)  Prevent  a merge  of  modules  if  one  or 
both  modules  are  subject  to  TC  914. 

(d)  Prevent  the  computerized  issuance  of 
Form  5546,  Examination  Return  Charge-Out, 
and  prevents  establishment  of  record  on  the 
AIMS  data  base. 

(e)  Prevent  the  Issuance  of  TDI's  or  the 
operation  of  delinquency  check  procedures  on 
the  BMF  and  control  the  Issuance  of  outputs 
under  the  operation  of  the  Information  Returns 
Processing  (IRP)  program  and  the  IMF  Delin- 
quency Check. 

(0  Terminate  any  further  Investigation  by 
generating  a Taxpayer  Delinquency  Investiga- 
tion (TDI)  recall  for  all  tax  modules  In  TDI  status. 

(g)  Terminate  any  further  collection  action 
by  preventing  subsequent  Issuances  of  TDA's. 
If  a tax  module  Is  in  TDA  status,  the  TDA  will  be 
placed  In  Inactive  status. 

(h)  At  the  time  of  posting  TC  914,  produce 
a complete  National  Computer  Center  tran- 
script of  the  tax  modules  titled  "INTEL-914." 

(I)  Controls  on  the  Individual  Retirement 
Account  File  (IRAF)  may  be  input  directly;  how- 
ever, a TC  914  Control  on  the  IMF  will  automati- 
cally place  a control  for  the  same  taxpayer  on 
the  IRAF.  The  IRAF  Is  a separate  master  file 
wherein  voluntary  contributions  from  self-em- 
ployed persons  to  their  own  retirement  ac- 
counts are  recorded. 

(3)  TC  911  will  reverse  TC  910.  It  will  also 
allow  the  Issuance  of  TDA's  for  modules  In 
Notice  status,  subject  to  a seven-cycle  delay 
(about  seven  weeks).  When  the  control  has 
been  terminated,  the  Chief,  Criminal  Investiga- 
tion Branch  at  the  service  center  will  send  the 
original  Form  4135  together  with  any  original 
documents,  other  than  service  center  forms, 
that  may  have  been  retained  In  the  account 
folder  to  the  district  Criminal  Investigation  office 
which  requested  TC  911. 
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(4)  TC  912  will  reverse  TC  914.  See  IRM 
9326.1  for  the  preparation  of  Form  4135  for 
input  of  TC  912. 

(5)  TC  916  will  post  to  the  tax  module  Identi- 
fied by  the  Master  File  Transaction  Code  (MFT) 
and  will  establish  a Criminal  Investigation 
freeze  on  the  tax  module  and  will  provide  for  a 
Refund  Schemes  freeze  on  the  module. 

(6)  TC  918  will  post  to  the  entity  module  and 
will  establish  a Criminal  Investigation  freeze  on 
the  entire  account.  It  prevents  refunds,  credit 
elect  and  offset  outs  to  BMF  and  IRAF. 

(7)  TC  915  posts  to  the  module  Identified  by 
the  MFT  and  tax  period  of  the  Incoming  transac- 
tion and  reverses  only  the  refund  freeze  portion 
of  the  TC  916'  and  918. 

(8)  TC  917  posts  to  the  module  Identified  by 
the  MFT  and  tax  period  of  the  Incoming  transac- 
tion and  reverses  the  TC  916  on  the  tax  module. 

(9)  TC  919  posts  to  the  entity  module  and 
reverses  the  TC  918. 

(10)  Further  Information  pertaining  to  con- 
trolling ADP  operations  is  contained  In  IRM 
9326.  See  also  IRM  9324.3. 

3(10)8.3  (t-r e-soi  9781 

Initial  Inquiries  In  an  Investigation 

3(10)8.31  (1-18-401  9781 

General 

The  Initial  Investigative  activity  in  an  Investi- 
gation should  Involve  such  inspection  of  the 
taxpayer's  books  and  records  or  other  related 
Inquiries  as  are  necessary  to  make  an  early 
determination  as  to  whether  or  not  the  case 
possesses  criminal  potential.  These  Inquiries 
should  Include  a check  of  the  Examination  and 
Criminal  Investigation  Divisions  to  determine 
whether  there  is  a pending  or  previous  exami- 
nation or  Investigation  relating  to  the  principal. 

3(10)8.32  (1-18-807  9781 

Interview  with  Taxpayer  or 
Inspection  of  Hls/Her  Books 

(1)  The  special  agent  must  possess  the  origi- 
nal return  or  returns  Involved.  If  any  were  filed 
for  the  pertinent  period,  as  a prerequisite  to 
Independently  Interviewing  a taxpayer,  his/her 
representative,  or  one  of  hla/her  present  em- 
ployees or  Inspecting  the  taxpayer's  books  and 
records. 

(2)  Exceptions  may  be  made  In  cases  where 
an  examination  is  extended  to  Include  taxable 
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periods  for  which  the  original  return  Is  not  avail- 
able and  the  examination  is  based  on  the  tax- 
payer's retained  copy,  or  where  such  action  Is 
approved  in  writing  by  the  Chief. 

(3)  The  Chief,  Criminal  Investigation  Divi- 
sion, or  his/her  designee,  In  assigning  an  Inves- 
tigation originating  from  a source  other  than  a 
referral  from  Examination  or  Collection,  may 
authorize  the  special  agent  to  Interview  the  tax- 
payer, his/her  representative,  or  one  of  his/her 
present  employees,  or  to  inspect  the  taxpayer’s 
books  and  records.  He/she  may  authorize  the 
special  agent  to  make  such  Inquiries  Indepen- 
dently or  he/she  may  request  the  cooperation 
of  a revenue  agent  or  revenue  officer,  as  appro- 
priate, to  assist  in  making  the  Inquiries. 

(4)  The  procedures  outlined  in  (1).  (2),  and  (3) 
above  are  limited  to  a taxpayer's  own  tax  mat- 
ters and  have  no  application  In  an  Inquiry  where 
an  agent  is  merely  securing  Information  from 
another  person,  not  under  tax  investigation,  but 
who  engaged  In  transactions  with  the  taxpayer 
or  has  data  relevant  to  the  tax  liability  under 
Inquiry. 

3(10)8.33  (8-18-811  9781 

Information  from  Referring 
Agent/Officer 

(1)  It  is  essential  that  certain  Information  be 
obtained  by  the  special  agent  from  the  agent/ 
officer  of  the  Examination,  Collection  or  Em- 
ployee Plans  and  Exempt  Organizations  func- 
tions who  initiates  a fraud  referral.  This  will  help 
identify  and  resolve  potential  weaknesses 
(from  a criminal  standpoint)  before  significant 
time  has  been  spent  on  the  Investigation  by 
Criminal  Investigation. 

(2)  Prior  to  Criminal  Investigation  accepting 
a fraud  referral  for  Investigation,  the  special 
agent  shall  obtain  from  the  referring  agent/offi- 
cer information  relating  to  occurrences  In  the 
case  prior  to  the  referral.  Particular  attention 
should  be  given  to: 

(a)  Any  explanations  offered  concerning 
the  alleged  offense; 

(b)  Whether  returns  were  solicited,  there 
were  any  attempts  at  civil  settlement,  or  prior 
actions  similar  to  the  alleged  offense  were  con- 
doned by  the  IRS;  and 

(c)  The  referring  agent/officer's  observa- 
tions about  the  age,  health  (physical  and  men- 
tal) and  education  of  the  taxpayer. 


(3)  The  above  information  will  be  considered 
by  Criminal  Investigation  in  the  referral  evalua- 
tion process.  If  solicitation  or  condonation  is  an 
Issue,  it  must  be  resolved  before  the  referral  Is 
accepted  for  Investigation. 

(4)  When  a referral  Is  accepted  for  Investiga- 
tion by  Criminal  Investigation,  the  special  agent 
shall  promptly  meet  with  the  referring  agent/of- 
ficer and  determine  whether  a detailed  memo- 
randum Is  required  concerning  contacts  with 
the  taxpayer,  the  taxpayer's  representative  and 
the  preparer  of  the  taxpayer's  return.  If  such  a 
memorandum  Is  needed,  the  following  areas 
should  be  included: 

(a)  The  date  of  each  contact  the  referring 
agent/officer  had  with  the  taxpayer,  the  taxpay- 
er's representative,  and  the  preparer  of  the  tax- 
payer’s return;  and 

(b)  A summary  of  what  took  place  during 
each  of  those  contacts,  and  In  particular  any 
explanations  offered  concerning  the  alleged  of- 
fense and  any  action  that  could  be  construed  as 
solicitation,  condonation  or  an  attempt  at  civil 
settlement. 

(5)  The  memorandum  will  be  submitted  to 
the  special  agent  for  association  with  the  Crimi- 
nal Investigation  case  file. 

3(10)9  (1-1 8-807  9781 

Withdrawals 

3(10)9.1  (1-18-807  9781 

General 

(1)  Except  under  circumstances  outlined  In 
(3)  below,  a special  agent  shall  withdraw  from 
an  Investigation  when  It  Is  determined  that  the 
case  has  no  Criminal  Investigation  potential; 
l.o..'  prosecution  will  not  be  recommended. 
Therefore,  an  agent  should  be  particularly  alert 
to  any  circumstances  affecting  the  criminal  po- 
tential In  a case. 

(2)  Earty  recognition  of  a fatal  weakness  to 
successful  prosecution  should  substantially  re- 
duce the  time  spent  by  the  special  agent  on 
cases  Involving  only  civil  fraud.  The  special 
agent  must  adopt  a positive  case  approach  and 
make  every  reasonable  effort  to  overcome  the 
effect  of  adverse  development  In  an  Investiga- 
tion by  obtaining  all  pertinent  facts  relating  to 
the  weakness.  If  sufficient  evidence  cannot  be 
obtained  by  further  Investigation  to  overcome 
the  Identified  weaknesses  and  the  Investigation 
Is  not  substantially  completed,  the  special 
agent  should  promptly  Initiate  action  to  with- 
draw from  the  case.  The  proposal  to  withdraw 


must  be  based  solely  on  the  tack  of  Criminal 
Investigation  potential  without  regard  tor  the 
civil  fraud  aspects  of  the  case.  As  long  as  it 
appears  that  a recommendation  for  prosecu- 
tion may  be  made  In  the  case,  the  special  agent 
should  not  Initiate  a withdrawal. 

(3)  Subsequent  to  the  initiation  of  withdrawal 
action  by  the  Criminal  Investigation  Division, 
the  cooperating  division  may  request  through 
supervisory  channels  that  the  special  agent 
continue  with  the  investigation.  Such  requests 
generally  are  made  only  in  cases  where  consid- 
erable duplication  of  effort  by  other  Service 
personnel  would  be  required  to  support  a rec- 
ommendation for  assertion  of  the  fraud  penalty. 
However,  the  special  agent  will  not  resume  the 
Investigation  unless  so  directed  by  his/her  su- 
pervisor. If  he/she  is  directed  to  continue  par- 
ticipation, the  special  agent  will  complete  the 
Investigation  and  be  responsible  for  recom- 
mending any  civil  penalties  In  the  case  (except 
those  relating  to  tax  estimations).  He/she  will 
also  be  responsible  tor  developing,  document- 
ing, evaluating,  and  presenting  the  evidence 
necessary  to  sustain  the  assertion  of  such  pen- 
alties. Text  761  contains  Information  about  the 
procedure  for  civil  settlement  of  cases. 

(4)  The  special  agent  will  not  withdraw,  or 
signify  his/her  intention  to  withdraw,  from  a 
case  in  which  the  Investigation  has  been  sub- 
stantially completed.  Generally,  the  Investiga- 
tion will  be  considered  substantially  completed 
If  one  or  more  of  the  following  conditions  is 
present  In  the  case: 

(a)  all  significant  investigative  Inquiries 
have  been  made; 

(b)  the  special  agent  has  prepared  a draft 
of  the  final  report  In  the  case; 

(c)  the  Investigation  has  progressed  to  the 
point  where  the  taxpayer  would  normally  be 
afforded  a final  Interview  as  provided  In  IRM 
9355; 

(d)  the  documentary  evidence  In  posses- 
sion of  the  special  agent  with  respect  to  the  civil 
fraud  features  of  the  case  is  such  that  its  sub- 
mission to  the  cooperating  officer  would  require 
considerable  time  by  the  cooperating  officer  in 
becoming  familiar  with  such  evidence  and  pre- 
paring the  detailed  report  necessary  to  present 
that  evidence. 

(5)  Non-prosecution  and  discontinued  re- 
ports will  contain  a section  relating  to  evidence 
developed  during  the  Investigation  which  would 
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tend  to  support  a subsequent  recommendation 
ol  the  civil  baud  penalty.  (See  text  838.) 

(6)  See  also  IRM  9328.1  and  IRM  9833. 

3(10)9.2  (i-is-soi  ®78i 

Written  Notification  to  Taxpayers 
When  Criminal  Investigation 
Division  Discontinues  an 
Investigation 

(1)  A letter  will  be  sent  to  the  taxpayer  advis- 
ing that  the  Criminal  Investigation  Division  Is  no 
longer  participating  in  the  Investigation  and  the 
case  has  been  referred  to  Examination  or  Col- 
lection lor  completion.  This  procedure  will  be 
followed  when: 

(a)  the  Criminal  Investigation  Division  has 
discontinued  an  Investigation  without  a criminal 
recommendation;  and 

(b)  the  taxpayer  Is  aware  ol  the  Investiga- 
tion because  ol  a contact  with  the  taxpayer  by  a 
special  agent;  or 

(c)  the  taxpayer  may  be  aware  of  the  In- 
vestigation because  ol  third  party  contacts. 

(2)  The  letter  will  be  prepared  by  the  Chief, 
Criminal  Investigation  Division  for  the  signature 
ol  the  District  Director  or  designee  and  sent  to 
the  taxpayer  by  mail.  Pattern  Letter  P-543,  Ex- 
hibit 300-29,  is  a sample  notification  letter 
which  should  be  used  as  a guide.  Preprinted 
lorm  letters  will  not  be  used. 

(3)  A copy  ol  the  letter  will  be  mailed  to  the 
principal's  representative  (agent  or  attorney)  II 
a power  ol  attorney  or  tax  information  authori- 
zation has  been  tiled  In  the  case. 


3(10)9.3  (t-rs-801  978i 

Additional  Indications  of  Fraud 

Additional  Indications  ol  fraud  in  discontinued 
cases,  found  during  subsequent  examination 
by  the  revenue  agent  or  revenue  officer,  which 
he/she  believes  should  be  considered  by  Intel- 
ligence shall  be  the  subject  ol  a referral  report 
regardless  ol  whether  or  not  the  original  investi- 
gation resulted  Irom  a referral  report 

3(10)(10)  (l-ie-SO)  9781 

Non-prosecution  Cases 

(1)  II  at  the  conclusion  ol  an  Investigation, 
the  special  agent  believes  that  sufficient  evi- 
dence cannot  be  obtained  to  establish  a prose- 
cution case,  he/she  shall  discuss  with  his/her 
group  manager  his/her  findings  and  proposed 
recommendations. 

(2)  See  also  637  and  IRM  9327.2. 


3(11)0  (i-ia-eo)  ezei 

Calendar 

Exhibit  300-17  Is  a 250-year  calendar  lor  gen- 
eral Investigative  use. 

3(12)0  (1-18-so;  9781 

Map 

Exhibit  300-19  Is  a map  which  Illustrates  the 
Internal  Revenue  and  Judicial  District  bounda- 
ries lor  general  Investigative  use. 
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STOPPED 

NOT  PAID 

RE  ML  AuThd  Iy 

TO 

rttfc 

ON 

170* 

OTHER 

1133 

MISC. 

• Rtmerti  (including  identification  or  refer  focal 

Don't  issue  substitute 

Certified  Photocopy 
Requested 

Date  needed  by  5/ 1 3 /80 


9 CU.ment  Ol  Checli  end  Current  Addreei 

I S/A  John  Smith  1 

Internal  Revenue  Service 
Criminal  Investigation  Division 
P.0.  489 

Anywhere,  U.S.A.  05401 


TREASURER,  U.  S..  CHECK  CLAIMS  DIVISION.  STOP  PAY  BRANCH,  WASH 
INCTON,  D C.  10m  I certify  that  the  abort  check  dtxripilon  k 

cornel  end  that  nothin*  in  my  record*  indicate* 
Chet  iht  payee  la  not  tnillled  lo  Ilf  procftdi 
UNLESS  OTHERWISE  STATED  UNDER 
"REMARKS.  " 


10  To: 

From:  Dliburelnf  Officer 


3(10)9.1 
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The  Numerical  System  of  the  American  Bankers  Association  Index  to  Prefix 
Numbers  Handbook  Reference:  Text  338.14  0 

THE  NUMERICAL  SYSTEM 

Ol 

The  American  Bankers  Association 
Index  to  Prefix  Numbers  ol  Cities  and  States 

Numbers  1 to  49  inclusive  are  Prefixes  lor  Cities 
Numbers  50  to  99  Inclusive  are  Prefixes  (or  States 
Prelix  Numbers  50  to  58  are  Eastern  States 

Prefix  Number  59  is  Alaska.  American  Samoa,  Guam,  Hawaii,  Puerto  Rico,  and  Virgin  Islands 
Prelix  Numbers  60  to  69  are  Southeastern  States 
Prelix  Numbers  70  to  79  are  Central  States 
Prelix  Numbers  80  to  88  are  Southwestern  States 
■ Prelix  Numbers  90  to  99  are  Western  States 


Prefix  Number*  of  Cities  in  Numerical  Order 


1 New  York.  N Y. 

18  Kansas  CHy.  Mo. 

34  Tacoma,  Wash. 

2 Chicago,  m. 

19  Seattle,  Wash. 

35  Houston,  Texas 

3 Philadelphia.  Pa. 

20  Indlanapolb.lnd 

38  St.  Joseph.  Mo. 

4 St  Louis.  Mo. 

21  Loubville,  Ky. 

37  Fort  Worth,  Texas 

22  St  Paul.  Mhn. 

38  Savannah,  Ga. 

6 Cleveland.  Ohio 

23  Denver.  Colo. 

39  Oklahoma  City.  Okla. 

7 Baltimore.  Md 

24  Portland,  Ore. 

40  Wlchlla,  Kan. 

8 Pittsburgh.  Pa. 

9 Detroit.  Mich. 

25  Columbus.  Ohio 

41  Sioux  City,  Iowa 

42  Pueblo.  Colo. 

26  Memphis,  Tenn. 

27  Omaha,  Neb. 

10  Buffalo.  N Y. 

43  Lincoln,  Neb. 

11  San  Francisco,  Calif 

28  Spokane.  Wash. 

29  Albany,  N.Y. 

44  Topeka.  Kan. 

12  Milwaukee.  WIs. 

45  DiXxrque,  Iowa 

13  Cincinnati.  Ohio 

30  San  Antonio.  Texas 

46  Galveston,  Texas 

t4  New  Orleans,  La 

31  Salt  Lake  CHy.  Utah 

47  Cedar  Rapids,  Iowa 

15  Washington,  D.C. 

32  Dallas.  Texas 

48  Waco.  Texas 

18  Los  Angeles.  Calif. 

33  Des  Moines.  Iowa 

40  Muskogee.  OMa. 

17  Minneapolis,  Mkn. 

Praltx  Numbers  ol  States  In  Numerical  Order 

50  New  York 

65  Maryland 

83  Kansas 

66  North  Carolina 

04  Louisiana 

52  Maine 

67  South  Carolina 

05  Mississippi 

53  Massachusetts 

66  Virginia 

00  Oklahoma 

54  New  Hampshire 

09  West  Virginia 

07  Tennessee 

55  New  Jersey 

70  Illinois 

60  Texas 

56  Ohio 

71  Indiana 

89 

57  Rhode  bland 

72  Iowa 

90  California 

50  Vermont 

73  Kentucky 

91  Arizona 

59  Alaska.  American 

74  Michigan 

92  Idaho 

Samoa.  Guam, 

75  Minnesota 

93  Montana 

Hawai,  Puerto  Rico. 

78  Nebraska 

94  Nevada 

and  Virgin  Islands 

77  North  Dakota 

95  New  Mexico 

80  Pennsylvania 

78  South  Dakota 

96  Oregon 

8t  Alabama 

79  Wisconsin 

97  Ulah 

82  Delaware 

60  Missouri 

60  Washington 

63  Florida 

81  Arkansas 

99  Wyoming 

64  Georgia 

82  Colorado 

Routing  Symbols  of  Banks  that  are  Members  of  the  Federal  Reserve  System 
Handbook  Reference:  text  334.4:(1)  0 

ROUTING  SYMBOLS  (IN  ITALICS)  OF  BANKS  THAT  ARE  MEMBERS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

ALL  BANKS  IN  AREA  SERVED  BY  A FEDERAL  RESERVE  BANK  OR  BRANCH  CARRY 
THE  ROUTING  SYMBOL  OF  THE  FEDERAL  RESERVE  BANK  OR  BRANCH 


FEDERAL  RESERVE  BANKS 
AND  BRANCHES 


t.  Federal  Reserve  Bank  of  Boston  5-1 

Head  Office  110 

2.  Federal  Reserve  Bank  of  New  1~f20 

York  Heed  Office  210 

Buffalo  Branch  10-26 

220 

3.  Federal  Reserve  Bank  of  3-4 

Philadelphia  Head  Office  3(0 

4.  Federal  Reserve  Bank  of  Q-1 

Cleveland  Head  Office  410 

Cincinnati  Branch  13-43 

420 

Pittsburgh  Branch  6-30 

430 

5.  Federal  Reserve  Bank  of  66-3 

Richmond  Head  Office  510 

Baltimore  Branch  7-27 

520 

Charlotte  Branch  66-20 

530 

8.  Federal  Reserve  Bank  of  64-14 

Atlanta  Head  Office  6f0 

Birmingham  Branch  61-19 

620 

Jacksonville  Branch  63-19 

630 

Nashvirie  Branch  87-10 

640 

New  Orleans  Branch  14-21 

650 

7.  Federal  Reserve  Bank  of  2-30 

Chicago  Head  Office  710 

Detroit  Branch  6-29 

720 


8.  Federal  Reserve  Bank  of  4-4 

St.  Louis  Head  Offloe  810 

Uttte  Rock  Branch  81-13 

820 

Louisville  Branch  21-59 

630 

Memphis  8rar»ch  26-3 

840 

9.  Federal  Reserve  Bank  of  17-6 

Minneapolis  Head  Offloe  9 1 0 

Helena  Branch  93-26 

920 

10.  Federal  Reserve  Bank  of  is~4 

Kansas  City  Head  Office  I010 

Denver  Branch  23-19 

1020 

Okatahoma  City  Branch  39-24 

f030 

Omaha  Branch  27-12 

1040 

11.  Federal  Reserve  Bank  of  32-3 

Dallas  Head  Office  mo 

El  Paso  Branch  88-1 

1 120 

Houston  Branch  35-4 

1130 

San  Antonio  Branch  3Q-72 

1(40 

12.  Federal  Reserve  Bank  of  11-37 

San  Francisco  Head  Office  1210 

Los  Angeles  Branch  16-16 

1220 

Portland  Branch  24-1 

1230 

Salt  Lake  City  Branch  31-31 

1240 

Seattle  Branch  19—1 

(250 
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U.S.  Secret  Service  Offices  and  Resident  Agencies 

Handbook  Reference  334.3:(4)(b)  0 


City 

Commercial  No. 

F.T.S. 

City 

Commercial  No. 

F.T.S. 

Aberdeen.  SO 

605-225-7341 

762-7355 

Miami.  FL 

305-350-5961 

350-5961 

Albany,  GA 

912-430-0323 

230-0448 

Milwaukee,  W! 

414-291-3587 

362-3587 

Albany.  NY 

510-472-2804 

562-2884 

Minneapolis.  MN 

612-725-2001 

725-2801 

Albuquerque,  NM 

505-760-3330 

474-3338 

Mobile.  AL 

205-690-2851 

534-2851 

Anchorage.  AK 

907-274-4913 

265-5200 

Montgomery.  AL 

205-032-7601 

534-7601 

Atlanta.  GA 

404-221-0111 

242-0111 

Nashville.  TN 

615-251-5841 

852-5841 

•Atlantic  City.  NJ 

600-040-9306 

346-0200 

Newark.  NJ 

201-045-2334 

341-2334 

Austin,  TX 

512-397-0103 

734-5103 

New  Haven.  CT 

203-065-2449 

043-0770 

Baltimore.  MO 

301-962-2200 

922-2200 

New  Orleans.  LA 

504-509-2219 

602-2219 

Birmingham,  AL 

205-254-1144 

229-1144 

New  York.  NY 

212-468-4400 

060-4400 

Bismarck.  ND 

701-255-0294 

703-4329 

Norfolk.  VA 

804-441-0736 

939-0738 

Boise,  ID 

200-384-1403 

554-1403 

Oklahoma  City,  OK 

405-231-4470 

730-4470 

Boston,  MA 

017-223-2728 

223-2720 

Omaha.  NE 

402-221-4671 

864-4671 

Buffalo,  NY 

710-040-4401 

437-4401 

Orlando.  FL 

305-420-6333 

020-0333 

Canton.  OH 

210-455-3020 

294-4205 

Philadelphia.  PA 

215-597-0600 

597-0600 

Charleston,  SC 

304-343-0101  X255 

924-1255 

Phoenix,  A2 

602-201-3550 

261-3556 

Charlotte.  NC 

704-523-9503 

072-0154 

Pittsburgh,  PA 

412-044-3384 

722-3384 

Chattanooga,  TN 

015-260-4014 

052-0271 

Portland.  ME 

207-774-7576 

833-3493 

Cheyenne,  WY 

None 

320-2300 

Portland.  OR 

503-221-2102 

423-2162 

Chicago.  11 

312-353-5431 

353-5431 

Providence,  Rl 

401-331-0450 

030-4462 

CtndnnatJ,  OH 

513-084-3505 

004-3585 

Raleigh,  NC 

919-755-4335 

672-4335 

Cleveland.  OH 

210-522-4365 

293-4305 

Reno.  NV 

702-704-5354 

470-5354 

Columbia,  SC 

803-765-6440 

077-5448 

Richmond,  VA 

004-782-2274 

925-2274 

Columbus.  OH 

614-400-7370 

943-7370 

Riverside.  CA 

714-787-1350 

799-1350 

Deltas,  TX 

None 

729-8021 

Roanoke.  VA 

703-982-6200 

937-0208 

Dayton.  OH 

513-222-2013 

774-2900 

Rochester,  NY 

710-263-6830 

473-6830 

Denver.  CO 

303-837-3027 

327-3027 

Sacramento.  CA 

916-440-2413 

448-2413 

Des  Moines,  10 

515-284-4585 

002-4505 

St.  Louis.  MO 

314-425-4230 

279-4236 

Detroit,  Mt 

313-220-6400 

220-0400 

Sail  Lake  City.UT 

801-524-5910 

509-5910 

El  Paso.  TX 

915-543-7540 

572-7540 

San  Antonk),  TX 

512-229-6175 

730-6175 

Fort  Worth.  TX 

817-034-2015 

334-2015 

San  Diego,  CA 

714-293-5640 

895-5640 

Fresno,  CA 

209-407-5204 

487-5204 

San  Frandsco,  CA 

415-559-6000 

559-6000 

Gettysburg,  PA 

717-334-7173 

717-034-7174 

None 

San  Juan,  PR 
Sanla  Barbara.  CA 

809-753-4539 

005-967-3583 

753-4539 

969-7708 

Grand  Rapkfs,  Ml 

010-450-2270 

372-2270 

Savannah.  GA 

912-234-0241 

248-4401 

Great  Falls,  MT 

400-452-0515 

585-1343 

Scranton,  PA 

717-340-5701 

592-0333 

Honolulu,  HI 

008-540-5037 

None 

Seattle.  WA 

206-442-5495 

399-5495 

Houston,  TX 

713-220-6791 

527-5791 

Shreveport,  LA 

319-226-5299 

493-5299 

Indianapolis,  IN 

317-209-0444 

331-0444 

Spokane,  WA 

509-459-2532 

439-2532 

Jackson,  Ml 

601-909-4430 

490-4436 

Springfield,  IL 

217-525-4033 

955-4033 

Jacksonville,  FI 

904-791-2777 

940-2777 

Springfield,  MO 

417-081-4688 

754-2723 

Kansas  City,  KA 

010-074-6022 

766-5022 

Syracuse,  NY 

315-423-5330 

950-6338 

Knoxville,  TN 

015-524-4191 

854-4527 

Tampa.  FL 

813-229-2630 

829-2636 

las  Vegas,  NV 

702-385-0440 

698-6440 

Toledo.  OH 

419-259-0434 

625-0434 

little  Rock,  AR 

501-370-0241 

740-0241 

Tucson,  AZ 

602-792-0023 

762-6023 

Los  Angeles,  CA 

213-080-4030 

799-4830 

Tulsa.  OK 

919  581-7272 

739-7272 

Louisville.  KY 

502-682-6171 

352-5171 

Washington,  DC 

202-634-5100 

034-6100 

Lubbock.  TX 

000-702-7347 

730-7347 

West  Palm  Beach.  FL 

305-059-0184 

820-7690 

Medbon.WI 

000-252-0191 

364-5191 

White  Plains.  NY 

914-602-8101 

659-9734 

MelvHle,  NY 

510-249-0404 

605-0541 

Wichita.  KA 

310-287-1452 

752-0694 

Memphis,  TN 

901-621-3500 

22-3508 

Wilmington,  OE 

302-571-0100 

487-6108 
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Handbook  Reference:  Text  342.133:(4) 

oZJ^.fthiZZ”’  Salver  of  Right  to  Remain  Silent  and  of 
i«i«"ii  se,„t»  Right  to  Advice  of  Counsel 

Statement  of  Rights 

Before  *e  Ilk  you  *oy  queihons.  tl  is  my  duty  10  adv.Se  you  of  youf  right*. 

You  have  the  right  to  remain  silent. 

Anyth.no  you  say  can  be  used  agamsi  you  in  court,  or  other  proceedings. 

^ ,"Y  “»  *•«'»■  — m.y  a- 

™.7;oZ  U 5 - ««*  10  WNM  »<«  M you  cannot  M „ „,hB. 

tl  you  tlociOa  to  aniMr  axinoni  no,  „ih  ot  without  a In**.  you  Hill  havo  tha  tight  to  atop  tho  quoalionino  at  an. 
tune,  or  to  Stop  the  t^jesitoning  for  the  purpose  of  consulting  a lawyer.  ^ * 

Howovar  - 

You  may  waive  the  tight  to  advice  ol  counsel  end  you.  tight  to  rente, n stlent.  and  you  me,  anawer  oue.tion.  or  make  . 
statement  without  consulting  a lawyer  if  you  so  desire. 


S»i»«t 

^ Zj!u,lZZ7,h°'  7 ',0h'‘  'V6  "*  10  "*  •™‘  ,u"»  understanding  the„  right,  | »,i«  them 

eely  and  voluntarily,  without  thteat  ot  tntim.dat.on  and  Without  any  promise  ot  rewerd  or  immunity.  | ,lktn 

cusiody.t  on  _ (dtt*/,  and  have  signed  thia  document  at 

»«■*».  on (dm). 
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Suggested  Outline  for  Questioning  Person  Who  Prepared  Returns,  It  Other 
Than  Taxpayer 

Handbook  Reference:  text  346.32 


(This  Is  not  intended  to  be  inclusive) 

I.  Occupation  and  qualifications  of  preparer 

A.  Education 

B.  Experience 

C.  Enrolled 

II.  Description  of  all  books  and  records  In 
detail 

A.  Primary  records 

1.  Cash  receipts  and  disbursements 

book 

2.  Journals:  sales,  purchases,  cash 

3.  Invoices  and  other  original  docu- 
ments 

B.  Secondary  Records 

1.  Ledgers:  general  and  subsidiary 

2.  Trial  balance  books,  and  records  of 
financial  statements 

C.  Extent  of  witness'  audit  of  books  and 
records 

III.  Source  of  all  information  on  returns 

A.  Books  and  records  (tie  In  with  return) 

B.  No  records  (obtain  Information  In  de- 
tailed form) 

C.  Oral  information 


D.  Records  and  books  of  other  third  par- 
ties 

IV.  Items  not  shown  on  boooks  or  records 
(including  income,  assets,  etc.) 

V.  Instructions  and  data  received  from  tax- 
payer and  any  other  persons 

VI.  Information  as  to  whether  returns  were 
explained  to  taxpayer,  and  to  what  extent 

VII.  Copies  of  workpapers  used  in  prepara- 
tion of  returns  and  copies  of  returns 

A.  Tie  in  with  return 

B.  Supporting  data 

C.  Arrange  to  inspect  the  workpapers  and 
copies  of  returns 

VIII.  Conversations  regarding  tax  matters 
with: 

A.  Taxpayer 

B.  Taxpayer's  agent  or  other  persons 

IX.  Details  about  witness'  and  taxpayer's 
knowledge  concerning  the  signing  and  filing  of 
each  return,  including 

A.  Identification  of  each  return  prepared 
by  witness 

B.  Where  each  return  was  prepared. 

C.  Where  each  return  was  signed 
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NOTE:  If  needed,  use  bond  or  lined  psper  as  continuation  sheets.  When 

practicable,  have  each  paragraph  In  the  statement  contain  Information  relating 
to  one  topic  only.  If  applicable  (see  Handbook  Subsection  242.13),  use  the 
following  statement. 

"I  fully  understand  that  I have  the  right  under  the  United  States 
Constitution  to  decline  to  make  any  statements,  answer  any  questions,  or 
present  any  data  or  evidence  which  may  tend  to  incriminate  me  and  I am  aware 
that  anything  I say  or  any  evidence  I present  may  he  used  against  me.  I 
also  understand  that  I have  the  right  to  counsel." 
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Suggested  Format  (or  Statement 
Handbook  Reference:  text  340.53 

SUGGESTED  FORMAT  FOR  STATEMENT 

In  re:  Name  and  address  of  subject 

Time:  Date  and  hour  ol  Interview 

Place:  Location  of  interview 

On 19 — . I,  Special  Agent questioned  Mr about 

Mr stated 


Note:  II  feasible,  the  subject  should  be  requested  to  examine  and  sign  it.  II  he  refuses,  the  following 
legend  will  be  inserted  at  the  end  of  the  statement  when  applicable.  "This  statement  was  read  by  Mr. 

(the  subject),  on 1 9 — who  stated  that  it  was  true  and  correct,  but  refused  to 

be  placed  under  oath  or  to  sign  it. 


Date  and  Time  Special  Agent 

Internal  Revenue  Service 


Date  and  Time  Witness 


Date  and  Time  Witness 


Suggested  Format  (or  Question  and  Answer  Statement 

Handbook  Reference:  text  346.541  0 


SUGGESTED  FORMAT  FOR  QUESTION  AND  ANSWER  STATEMENT 

Testimony  of  John  J.  Jones,  115  South  Street,  Chester,  Pennsylvania  19013,  given  In  the  office  of  the 

Criminal  Investigation  Division,  Internal  Revenue  Service  Room  United  States 

Courthouse,  401  N.  Broad  Street,  Philadelphia,  Pennsylvania,  at  9:30  a.m.,  on  Tuesday,  September 
7,  19 about  his  Federal  income  tax. 

Present:  Mr.  John  J.  Jones,  Taxpayer 
Adam  Adams,  Attorney 
John  Smith,  Special  Agent 
Alexander  White,  Revenue  Agent 
Evelyn  Green,  Reporter 

(Questions  were  asked  by  Special  Agent  Smith  and  answers  were  given  by  Mr.  Jones  unless 
otherwise  specified). 

(Mr.  Jones,  this  Interview  Is  being  recorded,  as  we  agreed,  by  means  of  the  tape  recorder  on  your 
left). 

1.  Q.  Mr.  Jones,  you  were  requested  to  appear  at  this  office  to  answer  questions  concerning  your 
Federal  Income  tax  for  the  years  19—  to  19—,  inclusive.  First,  I advise  you  that  under  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  I cannot  compel  you  to  answer  any  questions  or 
tq  submit  any  information  if  such  answers  or  Information  might  tend  to  Incriminate  you  In  any  way.  I 
also  advise  you  lhat  anything  you  say  and  any  documents  you  submit  may  be  used  against  you  in  any 
criminal  proceeding  which  may  be  undertaken.  Do  you  fully  understand  this?  (If  the  taxpayer  requests 
clarification,  either  as  to  his  rights  or  the  purpose  of  the  investigation,  the  special  agent  will  give  such 
explanation  as  Is  necessary  to  clarify  the  matter.  If  Ihe  taxpayer  appears  without  an  attorney,  the 
special  agent  will  advise  him  that  he  may,  If  he  wishes,  seek  the  counsel  of  an  attorney  before 
responding  to  questions). 

2.  Q.  Please  stand  and  raise  your  hand.  Do  you,  John  J.  Jones,  solemnly  swear  that  the  answers 
you  are  about  to  give  to  the  questions  asked  will  be  the  truth,  so  help  you  God?  (The  special  agent  will 
stand  while  administering  the  oath). 

270.  Q.  Mr.  Jones,  have  I,  or  has  any  other  Federal  agent,  threatened  or  Intimidated  you  in  any 
manner? 

A No. 

271.  Q.  Have  I,  or  any  other  Federal  agent,  offered  you  any  rewards,  or  promises  ol  reward  or 
Immunity,  in  return  for  this  statement? 

A.  No. 

272.  Q.  Have  you  given  this  statement  freely  and  voluntarily? 

A.  Yes. 

273.  Q.  Is  there  anything  further  you  care  to  add  for  the  record? 

A.  No. 

(After  this  statement  has  been  transcribed,  you  will  be  given  an  opportunity  to  read  it,  correct 
any  typographical  errors,  and  sign  It.) 

United  States  of  America  ) 

Eastern  Judicial  District  of  j SS 

Pennsylvania  ) 

I have  carefully  read  the  foregoing  statement  consisting  of  pages  1 to , Inclusive,  which  is 

a correct  transcript  of  my  answers  to  the  questions  asked  me  on  the day  of 

19 — , at  the  offices  of  the  Criminal  Investigation  Division,  Internal  Revenue  Service,  Philadelphia, 
Pennsylvania,  relative  to  my  Federal  income  tax.  I hereby  certify  that  the  foregoing  answers  are 
true  and  correct,  that  I have  made  the  corrections  shown  and  have  placed  my  Initials  opposite  each 
correction,  and  that  I have  initialed  each  page  of  the  statement. 
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Suggested  Format  for  Question  and  Answer  Statement 


Subscribed  and  sworn  to  before  me  at  - 


Special  Agent 


Reporter,  do  hereby  certify  that  I took  the  foregoing  statement  of  - 

in  shorthand,  personally  transcribed  it  from  my  shorthand  pages,  and  initialed  each 


n hUnual 


MT  9781-23 


Handbook  for  Special  Agents 

Exhibit  300-10 


page  9781-201 
(1-18-80) 


Handbookfor  Special  Agents 

Exhibit  300-11 


page  9781-202 

(1-18-80) 


Example  of  Informal  Notes 
Handbook  Reference:  text  346.56 

EXAMPLE  OF  INFORMAL  NOTES 

On  Wednesday  July-1 9-at  10:00  am.,  I questioned  Tom  Brown  oil  124  Euclid  Street  N.W.  Washing- 
ton DC  20017  in  his  office.  117  Elm  Street,  Washington,  D.C.,  about  his  purchase  of  a 19  S'aBon 

Wagon  Ir'om  Smith  Motors  Inc.  He  stated  that  ho  purchased  the  Station  Wagon  bearing  serial  number 

personal  chefk’n^  an 

atlidavit  relating  to  his  purchase.  Internal  Revenue  Agent  King,  of  Baltimore,  Maryland,  witnessed 

the  interview  which  was  concluded  at  10:47  a m. 

/S/  William  Penn 
Special  Agent 
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Form  2725 

Handbook  Reference:  Text  342.12:(9) 


ICXHOxLIPOf  XICIIM  OF  TMf  FOLLOWING  OOCUMCMTI  SUMMIT  TCO  IN  AM  OFFICII 


Forty-tvo  customers*  files  for  the  years  19 , 19 , and  19 containing  the 

following  data: 

(1)  The  customer's  accounts  receivable  account  cards  reflecting  Install- 
ment payments  on  these  ssles. 

(2)  Retained  copies  of  the  customer's  invoices  on  charge  aales  made  in 

the  yeara  19 , 19 , and  19 • 

(3)  Delivery  receipts  on  these  sales. 
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General  Instructions  for  Form  2725 


HISTORY  AHO  CUSTODY  OP  DOCUMENTS 

*|.  MOM  DOCUutNM  OlHINie  (Ci4tk  oaf/ 

□ tv  CONSENT  (Hoit  my  *(*ni/if«U  Maanill  •/«»•  prUt(*al  o»  MIMIl  mi  my  uiihoJ  txcintif 


B »y  legal  process  Mr.  J.  C.  Harrison  failed  to  comply  with  a summons  served 

upon  him  on  July  18,  19 • A court  order  directing  compliance  was  Issued 

in  the  U.S.  District  Court,  Southern  District  of  Texas,  on  August  5,  19 . 


Hr.  J.  C.  Harrison  Is  custodian  of  the  records  for  the  Harrison  Sales  Co., 

Inc. 

7«a.  *im  MANUAL  Oft  racsiMiLC  CO'UI  maos  of  anv  o*  tm«  oocvuiNti  iithcn  in  hholc  on  im  pant* 


Eves  Dno 


I4B.  Dacwawiii  Copit  4 

Monnai  of  Rtptoductlon 

1 • All  custonere'  accounts  receivable  cards 

Photostated 

2.  All  retained  copies  of  Invoices 

Photostated 

3.  Delivery  receipts  (Receipt  number,  customer  name,  and 

date  of  delivery) 

Transcribed 

• 

to  WITH  TNI  OSIIINAl  OOCUNINtl  AMD  •OtMTiriCOI 


VIS  QnO/KmiIm  fi.w«  fm  my  ttctyilcmt) 


S3  VCS  Gno  (in  M riKiaHMMi  ./  air  lrail/<r  U (Mlr.1) 


. O'O  TM|  MINCIIAk,  THI.e-.AHTT  VITNIII.  OA  A M t » M C ACM T A T I V I MOUIIT  ACCItl  tO  TNI  OOCVUINTI  OUAINO  VOVA 

Mr.  F.  J.  Black,  an  attorney  and  representative  of 


(J  YES  (Wn  arlton  mi  l.tmV 


Qno 


the  Harrison  Sales  Co.,  Inc.,  examined  the  records 
in  my  presence  on  August  10,  19  . 


Y)< HvTfAKi  Q ^Z^,L 


Sof.f.iai  Agent 


yo.m  1725  (Peri  2)  mcv.  ii.toi 


(1)  Indicate  the  lull  name  and  address,  in- 
cluding the  street  number,  city  and  Slate  ol  the 
principal  whose  tax  liability  or  other  alleged  vio- 
lation is  being  investigated. 

(2)  The  Internal  Revenue  or  the  Judicial  Dis- 
trict having  Jurisdiction  over  the  matter  under 
investigation  should  appear  alter  the  word 
"District". 

(3)  Insert  the  date  on  which  the  document 
receipt  was  executed  by  the  issuing  officer.  This 
date  should  correspond  with  the  date  the  docu- 
ments were  actually  submitted  by  the  principal, 
third-party  witness,  or  a representative. 

(4)  Set  forth  the  full  name  of  the  Individual 
from  whom  the  documents  were  received.  If  the 
records  were  obtained  from  the  principal,  his/ 
her  name  should  appear  In  this  space  as  well  as 
in  the  space  provided  for  the  subject  (Item  1).  If 
the  documents  were  received  from  an  officer  or 
employee  of  a corporation,  his/her  full  name 
and  title  should  be  shown.  List  the  name  of  the 
corporation  Involved  and  its  location,  where  ap- 
plicable, as  the  place  of  submission. 

(5)  Designate  the  actual  address  where  the 
documents  were  obtained.  If  the  records  were 
delivered,  note  the  place  of  delivery  in  this 
space. 

(6)  Itemize  the  documents  In  sufficient  detail 
so  that  the  Identity  of  the  books,  records,  or 
other  data  may  be  ascertained  at  all  limes.  A 
separate  sheet  of  paper  prepared  in  duplicate 
may  be  used  as  a continuation  sheet  where  the 
items  are  numerous.  The  continuation  sheets 
should  be  clearly  Identified  and  associated  with 
the  document  receipt  form. 

(7)  The  officer  receiving  the  documents  shall 
sign  the  receipt  and  enter  his/her  address,  offi- 
cial title,  and  phone  number  in  the  space 
provided. 

(8)  If  the  person  receiving  the  documents  Is 
accompanied  by  another  officer,  the  accompa- 
nying officer  should  sign  the  document  receipt 
and  enter  his/her  official  title. 

(9)  An  acknowledgement  shall  be  obtained 
on  the  original  copy  of  the  receipt  form  showing 
the  return  of  the  documents. 

(10)  The  principal,  third-party  witness,  or  a 
representative  should  fill  In  the  date  the  docu- 
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ments  were  returned,  the  address  at  which  the 
items  were  returned,  and  the  full  name  and  title 
of  the  person  returning  the  records. 

(11)  Whenever  conveniently  possible  the 
documents  should  be  returned  to  the  principal, 
third-party  witness,  or  the  respective  represent- 
ative who  originally  submitted  the  items.  His/ 
Her  signature  should  be  obtained  acknowledg- 
ing the  return  of  the  records.  If  that  person  Is  not 
available,  the  acknowledgment  may  be  execut- 
ed by  a clearly  authorized  employee,  represent- . 
alive,  or  replacement.  When  the  officer  Is  un- 
able to  obtain  the  original  of  the  document  re- 
ceipt which  he/she  Issued,  the  acknowledg- 
ment should  be  solicited  on  the  retained  copy  in 
his/her  possession.  The  agent  or  other  officer 
should  exercise  special  care  to  prevent  the  dis- 
closure of  any  Information  appearing  In  the  his- 
tory and  custody  of  documents  section  when- 
ever the  acknowledgment  Is  obtained  on  the 
retained  copy  of  the  document  receipt.  Each 
piecemeal  return  of  records  may  be  accom- 
plished by  preparing  a document  receipt  form 
showing  the  items  returned,  and  obtaining  the 
acknowledgment.  Items  7A  through  8B  should 
be  left  blank  In  such  Instances.  If  the  person  to 
whom  the  receipt  was  Issued  refuses  to  exe- 
cute an  acknowledgment  for  any  reason,  cross 
out  the  words  "to  me”  and  complete  Items  10A 
through  10C. 

(12)  Show  the  manner  In  which  the  docu- 
ments were  obtained  by  checking  one  of  the 
squares  and  comment  briefly  regarding  any  un- 
usual circumslances  or  remarks  occurring  at 
the  time  the  records  were  submitted  on  a volun- 
tary basis.  A principal  may  give  the  reason  for 
his/her  voluntary  action  at  this  lime  or  make 
other  statements  relating  to  the  completeness 
or  incompleteness  of  the  documents.  If  there 
are  extended  conversations  relating  to  the  rec- 
ords, It  will  suffice  to  refer  to  a memorandum  of 
such  discussions.  Where  the  records  were  se- 
cured by  means  of  a summons  or  other  legal 
process,  an  account  of  the  action  should  be 
shown.  A typical  situation  may  be  as  follows:  "I 
Issued  a summons  for  the  documents  on  No- 
vember 3,  19 — ", 
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General  Instructions  tor  Form  2725 

(13)  Note  whether  the  person  submitting  the 
records  prepared  the  documents,  holds  the 
documents  as  custodian,  owns  the  documents, 
or  has  some  other  basis  for  possessing  them. 

(14)  Indicate  whether  all  or  any  parts  of  the 
documents  were  copied  for  possible  future  use, 
and  follow  with  a list  of  documents  copied  and 
the  manner  of  reproduction.  An  example  would 
be:  Bank  statements — Photostated:  Cancelled 
checks — Columnar  analysis  prepared:  Patient 
account  cards — Transcribed  all  cards  and  pho- 
tostated representative  group;  Disbursement 
records — Summaries  prepared. 

(15)  Check  whether  manual  transcripts  or 
facsimile  copies  were  compared  with  original 
documents  and  Identified.  Set  forth  the  reason 
tor  any  exceptions. 
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(16)  The  person  receiving  the  documents 
should  exercise  adequate  care  to  saleguard 
the  items  in  his/her  custody  and  any  transfer  of 
control  should  be  outlined  in  this  section.  The 
administrative  procedure  of  securing  photo- 
stats or  other  reproductions  of  documents 
should  not  be  construed  as  a loss  or  transfer  of 
control.  However,  the  transfer  of  a case  to  an- 
other agent,  the  transfer  of  documents  to  the 
Jurisdiction  of  the  court,  or  any  analogous  situa- 
tion should  be  explained. 

(17)  Any  requests  for  access  to  or  the  return 
of  documents  by  the  principal,  third-party  wit- 
ness. or  a representative  should  be  outlined 
briefly. 

(18)  The  person  having  knowledge  of  the  his- 
tory and  custody  of  the  documents  should  sign 
the  statement  and  enter  his/her  official  title. 
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Department  ol  the  Treasury 
Internal  Revenue  Service 


Order  No.  4 (Rev.  9) 


Delegation  Order 


June  27,1979 


June  27,  1979 


Authority  to  Issue  Summonses,  to  Administer  Oaths 
and  Certify,  and  to  Perform  Other  Functions 


1(a).  The  authorities  granted  to  the  Commissioner  of  Internal  Revenue  by  26 
CFR  301.7602-1(b),  301.7603-1,  301. 760*1-1,  301 .7605-1(a)  and  the  authorities 
contained  in  Section  7609  of  the  Internal  Revenue  Code  of  1951*  and  vested  in 
the  Commissioner  of  Internal  Revenue  Service  by  Treasury  Department  Order 
No.  150-37,  dated  March  17,  1955,  to  issue  summonses;  to  set  the  time  and 
place  for  appearance;  to  serve  summonses;  to  take  testimony  under  oath  of 
the- person  summoned;  to  receive  and  examine  books,  papers,  records  or  other 
data  produced  in  compliance  with  the  summons;  to  enforce  summonses;  to  apply 
for  court  orders  approving  the  service  of  John  Doe  Summonses  issued  under 
Section  7609(f)  of  the  Internal  Revenue  Code;  and  to  apply  for  court  orders 
suspending  the  notice  requirements  in  the  case  of  summonses  issued  under 
Section  7609(g)  of  the  Internal  Revenue  Code,  are  delegated  to  the 
officers  and  employees  of  the  Internal  Revenue  Service  specified  in 
paragraphs  1(b),  1(e),  and  1(d)  of  this  Order  and  subject  to  the  limitations 
stated  in  paragraphs  1(b),  1(c),  1(d),  and  6 of  this  Order. 

(b).  The  authorities  to  issue  summonses  and  to  perform  the  other  functions 
related  thereto  specified  in  paragraphs  1(a)  of  this  Order,  are  delegated  to 
all  District  Directors,  the  Director  of  International  Operations,  and  the 
following  officers  and  employees,  provided  that  the  authority  to  issue  a 
sumnons  in  which  the  proper  name  or  names  of  the  taxpayer  or  taxpayers  is  not 
identified  because  unknown  or  unidentifiable  (hereinafter  called  a "John  Doe" 
sumnons)  may  be  exercised  only  by  said  officers  and  employees  and  by  them 
only  after  obtaining  preissuance  legal  review  by  Regional  Counsel,  Deputy 
Regional  Counsel  (General  Litigation)  or  District  Counsel,  or  the  Director, 
General  Litigation  Division  in  the  case  of  Inspection. 

(1)  Inspection:  Assistant  Commissioner  and  Director,  Internal  Security 

Division. 

(2)  District  Criminal  Investigation:  Chief  of  Division,  except  this 

authority  in  streamlined  districts  Is  limited  to  the  District 
Director. 

(3)  International  Operations:  Chiefs  of  Divisions. 

(9)  District  Collection  Activity:  Chief  of  Division,  except  this 

authority  in  streamlined  districts  is  limited  to  the  District 
Director. 
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(5)  District  Examination:  Chief  ot  Division, 
except  this  authority  in  streamlined  districts  is 
limited  to  the  District  Director. 

(6)  District  Employee  Plans  and  Exempt 
Organizations:  Chief  of  Division. 

(c)  The  authorities  to  issue  summonses  ex- 
cept "John  Doe"  summonses,  and  to  perform 
other  functions  related  thereto  specified  In  par- 
agraph 1(a)  of  this  Order,  are  delegated  to  the 
following  officers  and  employees: 

(1)  Inspection:  Regional  Inspectors  and 
Assistant  Regional  Inspectors  (Internal  Securi- 
ty) and  Chief,  Investigations  Branch. 

(2)  District  Criminal  Investigation:  Assist- 
ant Chief  of  Division;  Chiefs  of  Branches;  and 
Group  Managers. 

(3)  International  Operations:  Assistant  Di- 
rector; Chiefs  of  Branches;  Case  Managers; 
and  Group  Managers. 

(4)  District  Collection  Activity;  Assistant 
Chief  of  Division;  Chiefs  of  Collection  Section; 
Chiefs  of  Field  Branches  and  Office  Branches; 
Chiefs,  Special  Procedures  Staffs;  Chiefs, 
Technical  and  Office  Compliance  Branches 
and  Groups  and  Group  Managers. 

(5)  District  Examination:  Chiefs  of  Branch- 
es, Case  Managers,  Group  Managers  and,  In 
streamlined  districts,  Chiefs,  Examination  Sec- 
tion. 

(6)  District  Employee  Plans  and  Exempt 
Organizations:  Group  Managers. 

(d)  The  authority  to  Issue  summonses  ex- 
cept "John  Doe"  summonses  and  to  perform 
the  other  functions  related  thereto  specified  In 
paragraph  1(a)  of  this  Order  is  delegated  to  the 
following  officers  and  employees  except  that  In 
the  instance  of  a summons  to  a third  party 
witness,  the  issuing  officer's  case  manager, 
group  manager,  or  any  supervisory  official 
above  that  level,  has  in  advance  personally 
authorized  the  issuance  of  the  summons.  Such 
authorization  shall  be  manifested  by  the  signa- 
ture of  the  authorizing  officer  on  the  face  of  the 
original  and  all  copies  of  the  summons  or  by  a 
statement  or\  the  lace  of  the  original  and  all 
copies  of  the  summons,  signed  by  the  issuing 
officer,  that  he/she  had  prior  authorization  to 
issue  said  summons  and  stating  the  name  and 
title  of  the  authorizing  official  and  the  date  ol 
authorization. 
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(1)  International  Operations:  Internal  Rev- 
enue Agents;  Attorneys,  Estate  Tax;  Estate  Tax 
Examiners;  Special  Agents;  Revenue  Service 
and  Assistant  Revenue  Service  Representa- 
tives; Tax  Auditors;  and  Revenue  Oflicers,  GS- 
9 and  above. 

(2)  Oistrict  Criminal  Investigation:  Special 
Agents. 

(3)  District  Collection:  Revenue  Officers, 
GS-9  and  above. 

(4)  District  Examination:  Internal  Revenue 
Agents;  Tax  Auditors;  Attorneys,  Estate  Tax; 
and  Estate  Tax  Examiners. 

(5)  District  Employee  Plans  and  Exempt 
Organizations:  Internal  Revenue  Agents;  Tax 
Law  Specialists;  and  Tax  Auditors. 

(e)  Each  of  the  officers  and  employees  re- 
ferred to  in  paragraphs  1(b),  1(c),  and  1 (d)  of  this 
Order  may  serve  a summons  whether  it  Is  is- 
sued by  him/her  or  another  official. 

(f)  Revenue  Officers  and  Revenue  Repre- 
sentatives who  are  assigned  to  the  District  Col- 
lection Activity  and  to  International  Operations 
may  serve  any  summons  Issued  by  the  officers 
and  employees  referred  to  In  paragraphs  1(b), 
1(c)  and  1(d)  of  this  Order. 

2.  Each  of  the  officers  and  employees  referred 
to  In  paragraphs  1(b),  1(c)  and  1(d)  of  this  Order 
authorized  to  issue  summonses,  Is  delegated 
the  authority  under  26  CFR  201 .7602-1  (b)  to 
designate  any  other  officer  or  employee  of  the 
Internal  Revenue  Service  referred  to  in  para- 
graph 4(b)  of  this  Order,  as  the  Individual  before 
whom  a person  summoned  pursuant  to  Section 
7602  of  the  Internal  Revenue  Code  shall  ap- 
pear. Any  such  other  office  or  employee  ot  the 
Internal  Revenue  Service  when  so  designated 
In  a summons  is  authorized  to  take  testimony 
under  oath  of  the  person  summoned  and  to 
receive  and  examine  books,  papers,  records  or 
other  data  produced  In  compliance  with  the 
summons. 

3.  Internal  Security  Inspectors  are  delegated 
the  authority  under  26  CFR  301.7603-1  to  serve 
summonses  Issued  In  accordance  with  this  Or- 
der by  any  of  the  officers  and  employees  of  the 
Inspection  Service  referred  to  In  paragraphs 
1(b)(1)  and  1(c)(1)  of  this  Order  even  though 
Internal  Security  Inspectors  do  not  have  the 
authority  to  issue  summonses. 


4(a).  The  authorities  granted  to  the  Commis- 
sioner ol  Internal  Revenue  by  26  CFR 
301.7602-1(a),  end  301.7605-1(a)  to  examine 
books,  papers,  records  or  other  data,  to  take 
testimony  under  oath  and  to  set  the  time  and 
place  of  examination  are  delegated  to  the  offi- 
cers and  employees  ol  the  Internal  Revenue 
Service  specified  In  paragraphs  4(b),  4(c),  and 
4(d)  of  this  Order  and  subject  to  the  limitations 
stated  in  paragraphs  4(c)  and  6 of  this  Order. 

(b)  General  Designations. 

(1)  Inspection:  Assistant  Commissioner; 
Director,  Internal  Security  Division;  Director,  In- 
ternal Audit  Division;  Regional  Inspectors;  In- 
ternal Auditors;  and  Internal  Security  Inspec- 
tors. 

(2)  District  Criminal  Investigation:  Chief 
and  Assistant  Chief  of  Division;  Chiefs  of 
Branches;  Group  Managers;  and  Special 
Agents. 

(3)  International  Operations:  Director;  As- 
sistant Director;  Chiefs  ol  Divisions  and  Branch- 
es; Special  Agents;  Case  Managers;  Group 
Managers;  Internal  Revenue  Agents;  Attor- 
neys, Extate  Tax;  Estate  Tax  Examiners;  Reve- 
nue Service  and  Assistant  Revenue  Service 
Representatives;  Tax  Auditors;  and  Revenue 
Officers. 

(4)  District  Collection  Activity:  Chief  and 
Assistant  Chief  of  Division;  Chiefs  of  Field 
Branches  and  Office  Branches;  Chiefs,  Special 
Procedures  Staffs;  Chiefs,  T echnical  and  Office 
Compliance  Branches;  Chiefs,  Collection  Sec- 
tion; Chiefs,  Technical  and  Office  Compliance 
Branches  and  Groups;  Group  Managers  and 
Revenue  Officers. 

(5)  District  Examination:  Chief  of  Division; 
Chiefs  of  Examination  Sections;  Chiefs  of  Ex- 
amination Branches;  Case  Managers;  Group 
Managers;  Internal  Revenue  Agents;  Tax  Audi- 
tors; Attorneys,  Estate  Tax;  and  Estate  Tax  Ex- 
aminers. 

(6)  District  Employee  Plans  and  Exempt 
Organizations:  Chief  of  Division;  Chief,  Exami- 
nation Branch;  Chief,  Technical  Staff;  Group 
Managers;  Internal  Revenue  Agents;  Tax  Law 
Specialists;  and  Tax  Auditors. 

(7)  Service  Center:  Chief,  Compliance  Di- 
vision; Chief,  Examination  Branch;  Chief,  Col- 
lection Branch;  Chief,  Criminal  Investigation 
Branch:  Revenue  Agents;  Tax  Auditors;  Tax 
Examiners  In  the  Correspondence  and  Proc- 
essing function;  and  Special  Agents. 

(c)  District  Directors,  Service  Center  Direc- 
tors, Regional  Inspectors,  the  Chief  of  Investi- 
gation Branch,  and  the  Director  of  International 


Operations  may  redelegate  the  authority  under 
4(a)  of  this  Order  to  Law  Clerks  (Estate  Tax), 
aides  or  trainees,  respectively,  for  the  positions 
of  Revenue  Agent,  Tax  Auditor,  Tax  Examiner 
in  the  Service  Center  Correspondence  and 
Processing  function,  Tax  Law  Specialists,  Rev- 
enue Officer,  Internal  Auditor,  Internal  Security 
Inspector,  Attorney  (Estate  Tax)  and  Special 
Agent,  provided  that  each  such  Law  Clerk  (Es- 
tate Tax),  aide  or  trainee  shall  exercise  said 
authority  only  under  the  direct  supervision,  re- 
spectively, as  applicable  of  a Revenue  Agent, 
Tax  Auditor,  Tax  Examiner  in  the  Service  Cen- 
ter Correspondence  and  Processing  function, 
Tax  Law  Specialist,  Revenue  Officer,  Special 
Agent,  internal  Auditor,  Internal  Security  In- 
spector or  Attorney  (Estate  Tax). 

(d)  District  Directors  may  redelegate  the  au- 
thority under  4(a)  of  this  Order  to  Revenue  Rep- 
resentatives and  Office  Collection  Representa- 
tives. 

5.  Under  the  authority  granted  to  the  Commis- 
sloner  of  Internal  Revenue  by  26  CFR 
301.7622-1,  the  officers  and  employees  of  the 
Internal  Revenue  Service  referred  to  In  para- 
graphs 1(b),  1(c),  1(d),  and  4(b)  and  4(c)  of  this 
Order  are  designated  to  administer  oaths  and 
affirmations  and  to  certify  to  such  papers  as 
may  be  necessary  under  the  internal  revenue 
laws  and  regulations  except  that  the  authority  to 
certify  shall  not  be  construed  as  applying  to 
those  papers  or  documents  the  certification  of 
which  is  authorized  by  separate  order  or  direc- 
tive. Revenue  Representatives  and  OHice  Col- 
lection Representatives  referred  to  In  para- 
graph 4(d)  of  this  Order  are  not  designated  to 
administer  oaths  or  to  perform  the  other  func- 
tions mentioned  In  this  paragraph,  except  that 
Revenue  Representatives  are  authorized  to 
certify  the  method  and  manner  of  service,  and 
the  method  and  manner  of  giving  notice,  when 
performing  the  functions  and  duties  contained 
In  paragraph  1(0  of  this  order. 

6.  The  authority  delegated  herein  may  not  be 
redelegated  except  as  provided  In  paragraphs 
4(c)  and  4(d). 

7.  This  Order  supersedes  Delegation  Order 
No.  4 (Rev.  8),  Issued  April  16, 1979. 

/*/  Jerome  Kurtz 
Commissioner 
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fj^Yt  Department  of  the  Treasury 
Internal  Revenue  Service 


Harrison  Sales  Co.,  Inc. 
718  Rand  Street 

In  Ihe  matter  of  the  lax  liability  of  — Houston,  Texas — 

Internal  Revenue  District  of  Austin,  Texas >S/  p 


i 19-  , 19  and 


19 


The  Commissioner  of  Internal  Revenue 

Mr,  J.C.  Harrison,  aa  President  of 


— - <3> 

j- — © 


, © 

Vow  *ro  hereby  aunvnonsd  and  roquVod  to  apptar  b*ty*  — SOffSH  Ai.S{OnC — -1* ^ — 

»n  officor  of  tho  Womat  R«v#nu«  Service.  to  plvo  totllmony  relating  to  tho  to*  "ability  or  lb#  collodion  of  the  lax  Hiblllty  ot  fto  p#f»on  Wontlltod 
above  lor  lha  parfods  #>own  and  to  brine  wltfi  you  and  produce  lor  OMmlnilton  the  k) "owing  book*,  racorda.  pipar».  and  olhar  data: 

The  following  records  of  Harrison  Sales  Co.,  Inc.  .... 

Cuetomer's  flies  for  the  year.  19_,  19_,  and  19_  containing  the  following  deta! 

(1)  Retained  copy  of  customer's  Invoices  on  charge  sales  made  In  the  /Si 

yeara  19_,  19_,  and  19_.  < 'S' 

(2)  Delivery  receipts  on  these  sales. 

(3)  Cuatoner'e  accounts  receivable  account  cards  reflecting  installment 
payments  made  on  these  sales. 

Customer's  account  cards  for  accounts  to  vhom  sales  were  made  In  19 , 19 , and 

19  on  which  current  peymente  are  still  being  made  are  excepted  from  the  require- 
ment for  production  at  the  time  end  pl.ee  shown,  provided  that  access  to  such  of 
these  records  as  Is  required  will  be  granted  at  a mutually  appointed  time  at  tha 
Company's  office,  to  be  agreed  upon  at  this  appearance. 


Buetneae  address  and  telephone  number  ol  lnt.m.1  Revenue  Service  officer  named  ebove: 

Suite  250,  2525  Worth  Loop  W.,  Houeton,  Texee  I713-527-46B1  ♦ 1 Vy 

Piece  end  time  tor  eppeerence:  , ^ 

.1  210  federal  hand  Bant  Building,  430  Lamar  Ave. , Houston,  Texee  < " 

on  the  day  frt  JulT  ■ t»^r el^.^'O^^clocK  _* — M. 

Issued  under  authority  of  lt>«  Interna!  Revenue  Code  this  18 dgy  of^  Jul? 19-= 


Special  Agent 


Signature  of  taoulng  OfScor 


V 8fgnoMp  of  Approvtvg  O"kor  III  tppi*c»to»*) 


? 


Croup  Manager 
Till* 
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Form  2039-A 


Form  2039-B 


Sec.  7604.  Enforcement  of  lummont 


Sec.  7602.  Elimination  of  books  end  witness#* 

For  toe  purpose  of  ascertaining  ft*  correctness  ot  any  return.  making 
a return  wtore  none  has  barn  made.  determining  the  liability  ol  any 
person  for  any  Inlemal  revere;#  lax  or  the  liability  at  law  or  In  equity 
ol  any  transferee  or  fiduciary  ol  any  parson  In  rasped  of  any  Internal 
revenue  te*.  or  collecting  any  auch  liability,  foe  Secretary  is 
authorlred— 

(t|  To  turkint  any  books,  papers,  records,  or  other  data  which 
may  be  relevant  or  material  lo  auch  Inquiry; 

(2)  To  summon  tha  person  liable  for  tai  or  required  lo  perform  the 
act.  or  any  officer  or  employee  of  auch  person,  or  any  person  having 
possession,  custody,  or  care  ol  booka  of  account  containing  entries 
relating  to  tha  business  ol  the  person  liable  lor  lea  or  required  lo  per- 
lonn  the  act.  or  any  other  person  the  Secretary  may  deem  proper,  to 
appear  before  the  Secretary  at  a lima  and  place  named  in  the  sren- 
toons  and  lo  produce  auch  books,  papers,  records,  or  other  date,  and 
to  give  auch  testimony,  under  oath,  as  may  be  relevant  or  material  to 
auch  Inquiry;  and 

(3)  To  taka  such  testimony  of  Vw  person  concerned,  under  oath, 
as  may  be  relevant  or  material  to  auch  inquiry. 


Authority  to  examine  booka  and  witnesses  la  also  provided  under 
sec.  6420(e)(2) — Gasoline  used  on  farms;  sec.  ©42 HOP)— Gasoline 
used  lor  certain  Aonhlghway  purpose*  or  by  local  transit  systems; 
tec  6424(d)(2)— lubricellng  oil  not  used  in  highway  motor  vehicles; 
and  sec.  ©427(0(21— Fuels  not  used  ter  taxable  purpose*. 


Sec.  7605.  Tim©  and  place  of  examination 

(a)  Tim*  and  Place  —The  time  and  place  of  examination  pursuant 
lo  N provisions  ol  section  6420(a)(2).  6421  (OP).  6424(d)(2). 
6427(0(2).  or  7602  shall  be  such  dm*  and  place  as  may  be  Fred  by 
tha  Secretary,  and  at  are  reasonable  under  the  circumstances.  In  the 
case  Of  * aummoos  under  authority  ol  paragraph  (2)  of  section  7602. 
or  under  the  corresponding  authority  ol  section  6420(e)(2). 
6421(0(2).  6424(d)(2).  or  6427(0(2)  the  date  Ixed  ter  appearance 
be  lore  the  Secretary,  shall  not  be  less  than  to  days  from  Vie  date  of 
Ih#  summons 


Sec.  7603.  Service  of  summon* 

A summons  issued  under  aaction  6420(e)(2).  6421  (0(2),  6424(d)(2), 
6427(0(2).  or  7602  aha*  be  served  by  the  Secretary,  by  an  attested 
copy  delivered  In  hand  to  the  person  to  whom  N Is  directed,  or  left  at 
tea  last  and  usual  place  of  abode;  and  tee  certiUcat*  of  service 
signed  by  tee  person  serving  the  summon*  aha*  be  evidence  of  tee 
facts  tt  stales  on  tee  hairing  of  an  application  tor  tee  enforcement  of 
tee  Summons  Whan  tea  summons  retires  tea  production  of  booka, 
papers,  records,  or  other  data.  N shall  be  auttktent  N auch  books, 
papers,  records,  or  oteer  data  are  described  with  reeeonatote  cer- 
tainty 


Soc.  7609.  Special  procedure©  for  fummomai 
Maued  lo  third-party  recordfceepen 

Special  provisions  relating  to  the  Issuance  of  a summon*  lo  a tifrd- 
perty  reconfcaeper  are  contained  to  section  7606. 


(a)  Jurisdiction  of  district  court  — II  any  person  is  summoned  under 
the  inlemal  revenue  laws  to  appear,  to  testify,  or  to  prottece  books, 
papers,  records,  or  other  data,  the  United  Slates  district  court  lor  Ihe 
district  In  which  such  person  resides  or  Is  found  shall  have  Jurisdic- 
tion by  appropriate  process  to  compel  auch  attendance,  testimony, 
or  production  of  books,  papers,  records,  or  other  data. 

(b)  Enforcement  —Whenever  any  person  summoned  under  section 
6420(e)(2).  6421(01?).  6424(d)(2).  6427(f)(2).  or  7602  negleclf  or 
refuses  to  obey  such  summons,  or  to  produce  books,  papers, 
records,  or  other  data,  or  to  give  testimony,  as  retired,  the  Secre- 
tary may  apply  to  the  fudge  of  the  district  court  or  to  a United  Stales 
commissioner'  for  the  district  wilhln  which  the  person  so  summoned 
resides  or  Is  found  for  an  attachment  against  him  as  for  a contempt  tt 
shall  be  the  duty  ot  the  fudge  or  commissioner'  to  hear  the  applica- 
tion. and.  If  satisfactory  proof  is  made  lo  Issue  an  attachment, 
directed  to  some  proper  officer,  lor  the  arrest  ot  such  parson,  and 
upon  his  being  brought  before  him  to  proceed  to  a hearing  ol  the 
case;  wxf  upon  such  hearing  the  judge  or  the  United  Stales  commis- 
sioner' shall  have  power  to  make  such  order  as  he  shall  deem  proper, 
not  Inconsistent  with  the  law  for  Ihe  punishment  ol  contempts,  to  en- 
force obedience  to  the  requirements  of  the  summons  and  to  punish 
such  person  tor  his  default  or  disobedience. 


(a)  to  General  — The  Secretary  shall  by  regulations  establish  the 
rates  end  conditions  under  which  payment  may  be  made  of— 

(t)  lees  and  mileage  to  persons  who  are  summoned  to  appear 
before  tee  Secretary,  and 

(2)  reimbursement  ter  such  cosls  that  are  reasonably  necessary 
which  have  been  direclly  Incurred  In  searching  for.  reproducing,  or 
transporting  booka.  papers,  records,  or  other  date  required  lo  b# 
produced  by  summons 

(b)  Exceptions  — No  payment  may  be  made  under  paragraph  (2)  of 
subsection  (a)  tt— 

(f)  the  person  with  respect  to  whose  liability  the  summons  is 
Issued  has  a proprietary  Merest  in  the  books,  papers,  records  or 
other  data  required  to  be  produced,  or 

(2)  the  person  summoned  Is  Ihe  person  with  respect  to  whose 
liability  the  summons  is  issued  or  an  officer,  employee,  aganl.  ac- 
countant. or  attorney  of  such  person  who.  at  the  time  the  summon*  Is 
served,  fs  acting  as  such. 

fc)  Summons  to  which  section  applies —Thla  section  applies  with 
respect  lo  any  summons  authorized  under  section  6420(a)(2). 
6421  (1){2),  6424(d)(2).  6427(f)(2).  or  7602. 


Any  person  who.  being  duty  summoned  lo  appear  to  testify,  or  to  ap- 
pear and  produce  books,  accounts,  records,  memoranda,  or  other 
pepera.  as  required  under  sections  6420(a)(2).  6421(f)(2), 
6424(d)(2).  6427(f)(2),  7602, 7603.  and  7604(b).  nagtacta  to  appear 
or  to  produce  auch  books,  accounts,  records,  memoranda,  or  other 
paper*,  rfwtt.  upon  conviction  thereof,  be  fined  not  more  than  $1 .000, 
or  Imprisoned  not  more  than  f year,  or  both,  together  with  cosls  of 
prosecution. 


NOTICE  TO  THIRD-PARTY  RECIPIENT 
OF  IRS  SUMMONS 

As  a third-parly  recipient  of  a summons,  you  may 
be  entitled  to  receive  payment  for  certain  cosls 
direclly  Incurred  which  aro  reasonably  necessary  lo 
search  for.  reproduce  or  transport  records  in  order  lo 
comply  with  a summons. 

This  payment  Is  mode  only  al  Ihe  rales 
established  by  Ihe  Inlornal  Revenue  Service  lo  certain 
persons  served  with  a summons  lo  produce  records  or 
Information  In  which  Ihe  taxpayer  does  not  have  an 
ownership  Interest.  The  taxpayer  lo  whose  liability  Ihe 
summons  relates  and  Ihe  taxpayer's  officer,  employee, 
agent,  accountant,  or  allorney  are  not  entitled  lo  this 
payment.  No  payment  will  be  made  for  any  cosls  which 
you  have  charged  or  billed  to  other  persons. 

Thn  rate  for  search  costs  is  $5  an  hour  or  fraction 
of  an  hour  and  Is  limited  to  the  total  amounl  of  person- 
nel lime  spent  In  locating  and  retrieving  documents, or 
Information  requested  by  the  summons.  Specific  sal- 
aries of  such  persons  may  not  be  Included  In  search 
cosls.  In  addition,  search  cosls  do  not  Include  salaries, 
fees,  or  similar  costs  for  analysis  ot  material  or  for 
managerial  or  legal  advice,  expertise,  research,  or 
lime  spent  for  any  ot  these  activities.  If  Itemized  sepa- 
rately, search  costs  may  Include  Ihe  actual  cost  of  ex- 
tracting Information  stored  by  computer  In  the  format  In 
which  It  Is  normally  produced,  based  on  computer  time 
and  necessary  supplies;  however,  personnel  time  for 
computer  search  may  be  paid  for  only  at  the  Internal 
Revenue  Service  rate  specified  above. 

The  rate  for  reproduction  costs  tor  making  copies 
or  duplicates  of  summoned  documents,  transcripts, 


Sec.  7210.  Failure  to  obey  aummone 


'Or  united  Stales  magistrate,  pursuant  to  PL.  90-576. 

Sec.  7610.  Fees  and  costs  for  witnesses 
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and  olher  similar  material  is  10  cents  for  each  page. 
Photographs,  lilms,  and  olher  materials  are  reimbursed 
at  cost. 

The  rate  for  transportation  cosls  Is  Ihe  same  as 
Ihe  actual  cost  necessary  to  transport  personnel  to 
locate  and  retrieve  summoned  records  or  Information, 
or  costs  Incurred  solely  by  Ihe  need  to  transport  the 
summoned  material  to  Ihe  place  ol  examination. 

In  addition  to  payment  for  search,  reproduction, 
and  transportation  costa,  persons  who  appear  before 
an  Inlernal  Revenue  Service  officer  in  response  to  a 
summons  may  requost  payment  for  authorized  witness 
lees  and  mileage  tees.  You  may  make  this  request  by 
contacting  the  Internal  Revenue  Service  officer  or  by 
claiming  these  costs  separately  on  the  itemized  bill  or 
Invoice  as  explained  below. 

Instruction*  For  Requesting  Payment 

After  Ihe  summons  Is  served,  you  should  keep  an 
accurate  record  of  personnel  search  time,  computer 
costs,  number  of  reproductions  made,  and  transporta- 
tion costs.  When  you  are  notified  thal  Ihe  summons  has 
been  satisfactorily  complied  wllb,  you  may  submit  an 
Itemized  bill  or  Invoice  to  the  Internal  Revenue  Service 
officerbefore  whom  you  were  summoned  lo  appear, 
either  In  person  or  by  mall  to  the  address  furnished  by 
the  Internal  Revenue  Service  officer.  Please  write  on 
the  Itemized  bill  or  Invoice  the  name  of  Ihe  taxpayer  to 
whose  liability  the  summons  relates. 

If  you  have  any  questions  about  the  payment, 
please  contact  the  Interna!  Revenue  Service  officer 
before  whom  you  were  summoned  to  appear. 

Anyone  submitting  false  claims  for  payment  Is 
subject  to  possible  criminal  prosecution. 
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Tax  Liability  oh 
Tax  Periods: 
Date  of  Notice: 


To: 

Address: 

Enclosed  Is  a copy  ol  a summona  served  by  the  IRS  to  examine  records  or  to  re- 
quest testimony  relating  to  records  which  have  been  made  or  kept  ot  your  business 
transactions  or  affairs  by  the  person  summoned.  It  you  object  to  the  examination  ot 
these  records,  you  may  stay  (prevent)  examination  of  the  records  until  a summons 
entorcement  proceeding  Is  commenced  In  court.  Compliance  with  the  summons  will 
be  stayed  It,  within  1 4 days  from  the  date  ot  this  notice,  you  advise  the  person  sum- 
moned, In  writing,  not  to  comply  with  the  summons,  and  you  send  a copy  of  that 
notice  by  certitled  or  registered  mall  to  the  Internal  Revenue  Service  at  the  address 
shown  on  the  summons.  The  copy  should  be  sent  to  the  attention  ot  the  Internal 
Revenue  Service  officer  before  whom  the  summoned  person  Is  to  appear. 

The  Internal  Revenue  Service  may  begin  an  action  to  enforce  the  summons  In 
the  United  States  District  Court.  In  such  case  you  will  be  notified  and  you  have  the 
right  to  Intervene  and  present  your  objections  betore  the  court  whether  or  not  you 
huve  previously  objected  to  examination  ol  the  records  or  the  taking  ol  testimony. 
The  court  will  decide  whether  or  not  the  person  summoned  should  be  required  to 
comply  with  Ihe  summons  request.  A stay  ot  compliance  with  the  summons  or  Inter- 
vention by  the  taxpayer  (or  by  an  agent,  nominee  or  other  person  acting  under  the 
direction  or  control  ol  the  taxpayer)  will  suspend  the  running  of  the  statute  ol  limita- 
tions lor  civil  liability  or  lor  criminal  prosecution  for  offenses  under  the  tax  laws  for 
the  tax  periods  to  which  the  summons  relates.  The  suspension  is  In  effect  while  any 
proceeding  and  appeals  related  to  the  enforcement  of  Ihe  summons  are  pending. 

The  relevant  provisions  ol  the  law  are  printed  on  the  back  ot  this  notice.  If  you 
have  any  questions  regarding  this  matter,  please  contact  Ihe  Internal  Revenue  Serv- 
ice officer  before  whom  the  person  summoned  Is  to  appear.  The  officer's  name  and 
telephone  number  are  shown  on  the  summons. 


Form  2039-D 

S#C.  7609.  SfMClftl  procedure*  for  Ihlrd-ptrty 
summon  mo. 

(•)  Node*  — 

(1)  In  Geoeral.-Tt— 

{A | gray  summons  de  jc'toad  In  subsection  (e|  Is  served  on 
any  parson  who  I*  • third-oafty  recordkeeper.  and 

(B)  It*  summons  requires  the  production  ol  any  portion  ol 
records  mad*  or  kept  ol  Ihe  business  transaction*  or  attains  ol  *ny 
person  (other  than  tha  person  summoned!  who  Is  Identified  In  the 
description  ol  th*  records  contained  In  th*  summons. 

then  notice  ol  the  summons  shod  be  Qlvan  to  any  person  to  identified 
wtlhkf  3 days  o»  the  day  on  which  such  service  Is  made,  but  no  tater  than 
tha  1 4 th  day  be  lore  tha  day  R>ed  <n  th*  summons  as  th*  day  upon  which 
euch  records  are  to b*  examined  Such  notice  shall  be  accompanied  by 
a copy  ot  Ihe  summons  which  has  bean  served  end  shall  contain  direc- 
tions lor  staying  compliance  with  th*  summons  under  subsection  (b)(3). 

(3)  Sufficiency  of  notice  — Such  notice  shall  be  sufficient  If.  on  or 
belors  such  third  dty.  such  notice  >s  served  In  ihe  manner  provided  in 
section  7603  (relating  to  service  of  eummons)  upon  Ihe  person  entitled 
lo  notice,  or  is  milled  by  certified  or  registered  malt  to  the  last  known 
address  ol  such  person,  or.  In  the  absence  ol  a last  known  adrkass.  la 
left  with  tho  person  summoned.  If  such  notice  Is  mailed.  H shall  be  suffi- 
cient If  mailed  to  the  last  known  address  of  the  person  entitled  to  notice 
or,  in  ihe  css*  of  nolle*  lo  M*  Secretary  under  section  6903  of  the  exis- 
tence otefducisry  relationship.  lothe  last  known  address  oflh*  Sect- 
ary ol  such  person,  even  If  such  person  or  fiduciary  Is  then  deceased, 
under  a legit  disability,  or  no  longer  In  existence. 

(3)  TNrd  ptrty  reeordkeeper  defined.— For  purposes  ol  this  sub- 
section. the  term  “third  party  rscorctoeeper"  means— 

(A)  any  mutual  savings  bank,  cooperative  bank,  domestic 
building  and  loan  esaoclerfon.  or  other  savings  Institution  chartered 
end  supervised  ss  e savings  and  loan  or  similar  association  under 
Federal  or  State  law.  any  bark  (as  defined  In  section  591),  or  any 
credit  union  (within  th*  meaning  of  section  S0t(c)(14)(A|); 

(B | any  consumer  reporting  agency  (ss  defined  under  sec- 
tion 603(d)  ol  the  Fair  Credit  Reporting  Act  (15  U.  S.  C.  I68ta<f))): 

(C)  any  person  extending  credit  through  the  use  ol  credil 
cards  or  similar  devices; 

(0)  any  broker  (as  defined  In  section  3(s)(4)  ol  •* 
Secunliej  Exchange  Act  of  1934  (15  U.  S.  C 78e(e)(4))); 

(E)  any  attorney,  end 

(F)  any  accountant. 

(4)  Exceptions.— Paragraph  (1)  shall  not  apply  lo  any  summons— 

(A)  served  on  the  person  with  respect  to  whose  liability  the 
summons  Is  issued,  or  any  officer  or  employee  of  such  person. 

(B)  lo  determine  whether  or  not  records  ol  the  business 
transactions  or  a fairs  ot  an  Identified  person  have  been  made  or 
kept,  or 

(Cl  described  In  subsection  (I). 

(5)  Nature  ot  summons  —Any  summons  to  which  this  subsection 
applies  (and  any  summons  In  aid  of  collection  described  In  subsection 
(c)(3)(B))  shall  Identify  the  taxpayer  lo  whom  ihe  summons  relates  or  the 
other  person  lo  whom  th*  records  pertain  end  shall  provide  such  other 
Information  as  win  enable  Ihe  persons  summoned  to  locale  the  records 
required  under  the  eummons. 

(b)  Right  to  Intervene;  Right  lo  Stay  Compliance  — 

(1)  Intervention  — Notwithstanding  any  other  tew  or  rule  ol  law, 
any  person  who  Is  entitled  to  nolle*  ol  * summons  under  subsection  (a) 
shaft  have  th*  right  to  Intervene  in  any  proceeding  with  respect  to  th* 
entorcement  ot  such  summons  under  section  7604. 

(31  Right  to  etey  cont>H»nc#— Notwithstanding  any  other  taw  or 
ml*  ol  taw.  any  per  eon  who  is  entitled  to  notice  ot  a eummons  under  sub- 
section (a)  shall  have  the  right  to  slsy  compliance  with  th*  summons  H 
not  tater  then  the  1 4th  day  after  the  day  such  notice  is  given  In  Ihe  man- 
ner provided  to  eubseclton  (a)(2) — 

(A)  nolle*  In  writing  fa  given  lo  the  person  summoned  no t lo 
comply  wllh  th*  eummon*.  end 

(B)  * copy  ol  euch  notice  lo  comply  with  9*  eummon*  ft 
mailed  by  registered  or  certified  melt  to  euch  person  and  lo  euch 
office  aa  (he  Secretary  may  di/act  In  the  notice  referred  lo  In  StX>- 
eectton  (a)(1). 

(e)  Suwnona  lo  WMch  Section  Applies— 

(1)  Is  general  — Except  as  provided  In  paragraph  (3),  * eummon* 
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la  described  fir*  (Ns  subsection  n ft  is  issued  under  paragraph  (3)  ol  sec- 
tion 7607  or  under  section  6430(e)(2),  6421(1)12).  6474(d)(3).  or 
6427(f)(2)  and  requires  th#  production  ol  record*. 

(2)  Excool  ions.— A summons  shell  not  b*  treated  as  described  In 
Ms  subsscllon  H — 

(A)  N Is  solely  to  dstermk*  Ihe  Identity  ol  any  person  havtog 
a numbered  account  (or  similar  arrangement)  with  a bank  or  other 
Institution  deicrfced  to  subnet  ion  (a)(3)(A).  or 

(B)  it  Is  In  aid  ol  9*  collection  of— 

(l)  9*  liability  ol  any  person  against  whom  an  assess- 
ment has  been  mad*  or  judgment  rendered,  or 

(it)  9*  Hsbtttty  at  law  or  to  equity  ot  any  transferee  or 
fiduciary  Ot  any  person  referred  to  to  clause  (I). 

(3)  Records;  certain  related  testimony  — For  purposes  ol  Ms 
section— 

(A)  9*  term  “records"  includes  book*,  paper*,  or  other 
date,  and 

(B)  a eummons  requiring  9*  giving  ol  testimony  relating  to 
records  shall  be  treated  ee  a summon*  requiring  the  production  of 
such  records. 

(d)  Restriction  on  Examination  ol  Racords.— No  examination  ol 
any  records  required  lo  be  produced  under  e eummons  at  lo  which 
nolle*  Is  required  under  eubsection  (*)  may  bo  made — 

(1)  before  9*  expiration  ol  the  14 -day  period  snowed  tor  9* 
nolle*  not  to  comply  under  eubseclton  (b)(3).  or 

(3)  when  9*  requirement*  ol  wAsecHon  (b)(2)  have  been  met 
except  In  accordance  wllh  an  order  Issued  by  • cowl  ol  eompeient 
Jurisdiction  sulhorlitog  exam  to#  I ton  ot  such  records  or  with  th*  con- 
sent of  the  person  slaying  compliance. 

(e)  Suspension  ol  Statute  ol  l Millions.— (I  any  person  lakes  any 
action  ss  provided  In  subsection  (b)  end  such  person  la  th*  parson  with 
respect  to  whose  liability  9r*  summons  is  Issued  (or  Is  the  agent, 
nominee,  or  other  person  acting  imder  th#  direction  or  control  ol  such 
person),  then  the  running  ol  any  period  ot  imitations  under  section  6501 
(relating  to  th*  assessment  and  collection  oMax)  or  under  section  6531 
(relating  to  criminal  prosecutions)  with  respect  to  such  person  shall  be 
suspended  tor  the  period  during  which  a proceeding,  end  appeals 
therein,  with  respect  to  the  entorcement  ot  euch  eummons  is  pending 

(I)  Additional  Requirement  In  tieCes*  ol  a John  Ooe  Summons  — 
Any  summons  described  In  assertion  (c)  which  doe*  nol  identify  to# 
person  wllh  respect  to  whose  liability  the  summons  Is  issued  may  be 
served  only  alter  a court  proceeding  In  which  to#  Secretary  establishes 
that— 

(!)  N eummon*  relates  to  9>*  tovesllgstton  ol  a particular 
person  or  escertatoebl*  group  or  cfes*  ol  persons 

(2)  thsrs  Is  e reasonable  basis  tor  believing  toat  such  person 
or  group  or  class  ol  persona  may  fen  or  may  have  felled  to  comply 
with  any  provision  ol  ony  Internal  revenue  few,  end 

(3)  !h#  tokymetton  sought  lobe  obtained  from  to*  examination 
ol  the  records  (end  to#  Identity  olth#  person  or  persons  with  respect 
to  whose  Habltily  the  summons  is  Issued)  Is  not  rsadity  avaiisbi*  Irom 
other  sources. 

(0)  Specie*  Exception  tor  Certain  Summonses  —to  the  case  ol 
any  summon*  described  to  subsection  (c).  th*  provisions  ol  subsections 
(a)  (I)  end  (b)  shell  not  apply  H,  upon  petition  by  9>e  Secretary,  the  court 
determines,  on  the  bests  ol  the  feels  end  circumstances  alleged.  9v*l 
there  Is  reasonable  ceute  to  believe  rhe  giving  ot  notice  may  toadioet- 
templs  to  conceal,  destroy,  or  slier  records  relevant  to  the  examination, 
to  privent  the  communication  ol  Information  tom  other  persons  tfvough 
to* Im Id* lion,  bribery  or  collusion  or  to  *#*  to  avoid  prosecution,  testify- 
tog.  or  production  ol  records 

to)  Juriscficfton  o I District  Court  — 

(t)  The  untied  States  district  court  tor  the  district  within 
which  to#  person  to  be  summoned  resides  or  to  found  shall  have 
Jurisdiction  lo  hear  and  determine  proceedings  brought  under  tub- 
eectlone  (*)  or  (g).  Th#  deiermtoellone  required  to  be  made  under 
subsection*  (I)  end  (g)  shell  be  made  ax  parte  end  than  be  mad* 
aotety  upon  th*  petition  and  supporting  affidavit*.  An  order  denying 
to*  petition  shall  be  deemed  e final  order  which  may  be  appealed. 

(2)  Except  e*  to  ceeee  th#  court  considers  of  greater  impor- 
tance. * proceeding  brought  for  to*  enforcement  ot  any  summons,  or 
• proceeding  under  tote  section,  end  appeals,  take  precedence  on 
toe  docket  over  alt  case*  end  toal  be  assigned  tor  hearing  and 
decided  at  to*  eertfett  practicable  date. 
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Instructions  lor  Completing  Form  2039 

(1)  Insert  the  name  and  address,  Including 
street  number,  city  and  stale  of  the  taxpayer 
whose  tax  liability  Is  being  investigated.  II  re- 
turns are  under  Investigation  and  bear  different 
addresses,  or  if  the  taxpayer  during  the  periods 
resided  at  several  addresses,  and  his  present 
address  Is  still  another  place,  show  all  of  the 
addresses  known.  It  Is  also  Important  that  only 
the  name  ol  the  taxpayer  appears  In  this  Item. 
Under  certain  circumstances  In  an  Investigation 
of  related  taxpayers,  it  Is  appropriate  to  list  the 
names  of  all  taxpayers  assigned  for  Investiga- 
tion In  the  caption  of  Ihe  summons  where  the 
summons  Is  directed  to  a witness  having  Infor- 
mation concerning  said  taxpayers.  Whether  or 
not  more  than  one  summons  should  be  used  in 
each  case  will  depend  upon  the  facts  of  the 
case.  If  tho  liability  is  corporate,  the  name  of  an 
individual  should  not  be  shown  in  this  Item  even 
though  the  Individuals  may  be  the  summoned 
party,  own  substantially  all  the  stock  of  the  cor- 
poration, and/or  be  the  only  corporate  officer.  If 
the  liability  Is  that  of  an  Individual,  the  name  of  a 
corporation  or  other  Individual  should  likewise 
not  appear  even  though  the  individual  liability 
may  stem  from  corporate  affairs,  as  In  the  case 
of  a 100-percent  penalty  assessment.  When 
the  liability  relates  to  a business  carried  on  un- 
der a trade  name  or  by  a partnership,  the  Item 
should  Include  both  the  name  of  the  business 
and  the  name(s)  of  the  IndMdual(s)  Involved. 

(2)  Insert  the  city  designation  of  the  Internal 
Revenue  district  In  which  the  returns  were  tiled 
or  should  have  been  filed  or  the  district  where 
the  assessment  for  collection  is  outstanding. 
For  example,  "Internal  Revenue  District  of  Los 
Angeles."  If  returns  under  Investigation  were 
filed  In  various  districts,  show  the  name  of  each 
district. 

(3)  Insert  the  calendar  years,  fiscal  years, 
quarterly  or  monthly  periods  Involved  In  the 
Investigation. 

(4)  Insert  the  correct  name  of  the  person 
summoned  or  the  name  by  which  he/she  Is 
customarily  known.  It  Is  Immaterial  whether  that 
Is  his/her  true  and  legal  name.  When  the  ap- 
pearance Is  sought  of  more  than  one  person, 
even  though  they  are  husband  and  wife,  sepa- 
rate summonses,  each  directed  to  one  Individu- 
al, should  be  served.  II  It  Is  desired  to  obtain 
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testimony  or  records  from  a person  In  his/her 
capacity  as  trustee,  receiver,  custodian,  corpo- 
rate or  public  official,  his/her  title  or  official 
status,  including  the  name  of  the  corporation  or 
other  entity  with  respect  to  which  the  witness 
acts  In  such  capacity,  should  be  added  to  his/ 
her  name.  Where  a summons  Is  tor  corporate 
records,  it  may  be  directed  to  a corporate  officer 
and  the  corporation,  l.e.  "Mr.  X,  as  president  of 
XYZ  Corporation  and  the  XYZ  Corporation." 
The  latter  description  is  preferable  where  rec- 
ords of  a corporation  or  entity  are  summoned. 
However,  there  may  be  instances  in  which  the 
personal  testimony  of  a specific  corporate  offi- 
cer is  desired.  It  Is  also  acceptable  to  Issue  a 
summons  to  a corporation  only,  for  production 
ol  corporate  records,  in  which  event  service 
must  be  made  on  a corporate  officer  or  corpo- 
rate employee  probably  authorized  by  the  cor- 
poration to  accept  service  on  behalf  of  the  cor- 
poration. The  agent's  supervisor  should  be 
consulted  if  there  Is  any  problem.  The  exact 
corporate  name  should  be  used. 

(5)  Insert  the  correct  address  of  Ihe  person 
summoned  which  may  be  either  the  street  and 
number  of  a place  of  business,  the  place  of 
residence,  or  the  location  of  the  place  where 
the  person  Is  found. 

(6)  Insert  the  name  of  the  officer  before 
whom  the  summoned  witness  Is  to  appear  and 
give  testimony  and/or  produce  records.  If  the 
officer  authorized  to  Issue  a summons  desires 
the  person  summoned  to  appear  before  anoth- 
er employee,  the  name  of  that  employee  will  be 
Inserted. 

(7)  When  the  summons  requires  the  produc- 
tion of  books,  records,  papers,  or  other  data.  It  Is 
Important  that  they  be  properly  designated  and 
described  with  reasonable  certainty,  that  Is, 
that  they  be  specified  with  sufficient  precision 
for  their  Identification.  The  description  of  rec- 
ords should  specify  the  period  of  time  covered 
by  the  records.  If  the  witness  Is  not  required  to 
produce  books,  records,  papers,  or  other  data, 
the  phrase  "and  to  bring  with  you  and  produce 
for  examination  the  following  books,  records, 
papers,  and  other  data”  may  be  stricken. 

(8)  Insert  the  business  address  and  tele- 
phone number  of  the  IRS  officer  before  whom 
the  summoned  party  is  to  appear. 


Instructions  for  Completing  Form  2039 

(9)  Insert  the  place  for  the  witness’  appear- 
ance. Show  Ihe  complete  address  Including  the 
room  number  ol  the  building  at  which  the  per- 
son Is  required  to  appear.  The  place  of  appear- 
ance shall  be  one  reasonable  under  the  circum- 
stances of  the  case. 

(10)  Insert  the  date  and  time  the  witness  is  lo 
appear.  IRC  7605  provides  that  the  date  and 
time  fixed  for  the  appearance  shall  be  such  as 
are  reasonable  under  the  circumstances  and 
shall  not  be  less  than  1 1 calendar  days  from  the 
date  of  the  summons,  which  for  this  purpose 
means  the  date  on  which  the  summons  is  legal- 
ly served.  If  the  summons  is  one  requiring  no- 
tioe  under  IRC  7609, 17  days  generally  (but  in 
no  event  more  than  20  days)  will  be  allowed 
from  the  date  of  service  of  the  summons  to  the 
dale  for  compliance,  to  ensure  sufficient  time 
for  Ihe  notices  of  issuance  of  Ihe  summons  and 
staying  of  compliance  to  be  given.  In  computing 
the  period,  the  day  of  service  should  not  be 
counted  but  the  day  of  appearance  should  be 
counted.  Strict  compliance  with  this  provision  Is 
necessary  In  the  preparation  and  Issuance  of  a 
summons  in  order  to  enable  the  enforcement  of 
obedience  to  lls  requirements  if  the  person  re- 
fuses to  comply.  The  date  set  for  appearance  of 
the  person  summoned  shall  be  on  a workday 
and  not  on  Sunday  or  a legal  holiday.  If  a wit- 
ness indicates  a willingness  to  comply  with  the 
requirements  of  the  summons  by  the  delivery  of 
books  or  records  for  Immediate  examination  or 
on  a date  earlier  than  that  required  by  statute, 
the  time  for  his/her  appearance  should,  never- 
theless, be  Inserted  in  compliance  with  the  stat- 
ute. This  wifi  not  preclude  the  officer,  If  aggreea- 
ble  to  the  person  summoned,  from  making  an 
earlier  or  Immediate  examination  ol  Ihe  records 
or  the  earlier  taking  of  testimony,  except  if  the 
summons  Is  one  requiring  notice  under  IRC 
7609.  In  that  event,  see  IRM  9368.42  for  the 
conditions  under  which  early  examination  may 
be  made 

(11)  Insert  the  date  the  summons  is  signed  by 
the  issuing  officer.  This  date  Is  not  to  be  consid- 
ered as  the  "date  of  summons”  in  setting  the 
date  for  appearance  pursuant  to  IRC  7605. 
(See  Item  10  above.) 

(12)  The  authorized  issuing  officer  will  manu- 
ally sign  the  summons  In  the  space  labeled 
"Signature  of  Issuing  Officer"  and  Insert  his/ 
her  official  title  In  the  space  labeled  "Title." 

(13)  If  authorization  for  Issuance  of  the  sum- 
mons Is  required  by  Delegation  Order  No.  4,  as 
revised,  Ihe  officer  designated  to  authorize  the 
issuance  ol  the  summons  will  manually  sign  the 
summons  In  the  space  labeled  "Signature  of 
Approving  Officer"  and  insert  his/her  official 
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title  In  the  space  labeled  “Title."  If  the  authori- 
zation was  oral,  the  Issuing  officer  will  insert  and 
sign  a statement  of  the  face  of  the  original  and 
all  copies  of  the  summons  that  he/she  had  prior 
authorization  to  Issue  the  summons,  and  indi- 
cate the  name  and  title  of  Ihe  approving  officer 
and  the  date  of  approval.  In  addition,  the  special 
agent  shall  prepare  a record  of  the  oral  authori- 
zation as  soon  as  is  practicable;  submit  the 
record,  for  approval,  to  the  official  who  gave  the 
oral  authorization;  and  associate  the  document 
with  the  retained  copy  of  the  summons. 

(14)  Insert  the  date  and  the  time  of  day  on 
which  the  summons  was  served. 

(15)  Show  the  manner  in  which  the  summons 
was  served  by  checking  one  of  the  squares 
provided. 

(16)  Insert  the  address  of  the  place  or  the 
location  where  the  attested  copy  of  the  sum- 
mons was  delivered  to  the  person  summoned. 

(17)  If  the  summons  is  served  by  leaving  an 
attested  copy  with  a person  at  the  last  and  usual 
place  of  abode  of  the  party  summoned,  the 
name  and  address  of  the  person  lo  whom  it  is 
handed  will  be  entered.  If  the  summons  is  mere- 
ly left  at  the  witness'  last  and  usual  place  of 
abode,  only  the  address  will  be  entered,  and  the 
phrase  “I  left  the  copy  with  the  following  person 
(if  any)”  shall  be  stricken. 

(18)  The  officer  senring  the  summons  will 
sign  the  certificate  of  service  of  summons  in  the 
space  provided  tor  "Signature"  and  enter  his/ 
her  official  title  in  the  space  designated  "Title." 

(19) -(21)  These  Items  will  be  completed,  as 
described  below,  only  if  notice  is  required  under 
IRC  7609. 

(19)  Insert  the  date  and  time  the  notice  was 
placed  In  Ihe  mail  or  delivered  personally. 

(20)  Insert  the  name  of  Ihe  notices  and,  if  the 
notice  Is  mailed,  the  address  of  the  noticee. 

(21)  Show  Ihe  manner  in  which  notice  was 
given  by  checking  one  of  the  squares  provided. 
If  notice  is  given  by  leaving  the  notice  with  a 
person  at  the  last  and  usual  place  of  abode  of 
the  noticee,  the  name  and  address  of  the  per- 
son to  whom  it  was  handed  will  be  entered.  If 
the  notice  is  merely  left  at  the  noticee's  last  and 
usual  place  of  abode,  only  the  address  will  be 
entered  and  the  phrase  "I  left  the  copy  with  the 
following  person  (if  any)”  shall  be  stricken. 

(22)  Check  this  square  If  no  notice  is 
required. 

(23)  The  officer  serving  the  summons  will 
sign  the  certificate  of  notice  In  the  space  provid- 
ed for  "Signature"  and  enter  his/her  official  title 
In  the  space  designated  "Title." 


MT  9781-28  IR  Manual 


!b 


Handbook  (or  Special  Agents 

Exhibit  300-15  Cont.  (1) 


page  9781-218.1 

(10-6-81) 


Pattern  Declaration  0 

Handbook  Reference.  Text  36(10).33 

(To  be  used  when  the  Special  Agent  executing  (To  be  used  when  the  Special  Agent  executing 
the  declaration  did  not  perform  the  relevant  the  declaration  did  perform  the  relevant  activity) 
activity) 

4.  I have  been  advised  by  (specify  title  and  name  4.  In  accordance  with  section  7603  of  Title  26. 
ofpersonservingsummons)thaton  (dale)  , U.S.C..on  (dale)  , I served  an  attested 
in  accordance  with  Section  7603  ol  Title  26,  copy  of  the  Internal  Revenue  Service  summons 
U.S.C.,  Who  served  an  attested  copy  of  the  described  in  Paragraph  3 above  on  the  respon- 
Internal  Revenue  Service  summons  described  dent,  (name  of  summoned  person),  by  (specify 
in  Paragraph  3 above  on  the  respondent,  (name  manner  of  service),  as  evidenced  In  the  certili- 
of  summoned  person)  by  (specify  manner  of  cate  of  service  on  the  reverse  side  of  the 
service).  This  is  further  evidenced  in  the  certifi-  summons, 
cate  of  service  on  the  reverse  side  of  the 
summons. 

5 On  (date)  , the  notice  required  by  Section  5.  On  (dale)  , I served  the  notice  required  by 
7609(a)  of  Title  26,  U.S.C.,  was  served  by  (sped-  Section  7609(a)  of  Title  26,  U.S.C.,  on  (specify 
fy  title  and  name  of  person  serving  notice),  on  person(s)  entitled  to  notice),  by  (specify  manner 
(specifyperson(s)enfilledtonolice),  by  (specify  of  service,  l.e.,  personal ; left  at  last  and  usual 
manner  of  service,  l.e.,  personal;  left  at  last  and  place  of  abode,  sent  by  registered  or  certified 
usual  place  of  abode;  sent  by  registered  or  certi-  mail;  or  left  with  the  person  summoned),  asevi- 
I ied  mail;  or  left  with  the  person  summoned).  I denced  In  the  certificate  of  service  of  notice  on 
have  been  apprised  of  this  by  (specify  title  and  the  reverse  side  of  the  summons. 
name  ol  person  serving  notice)  and  it  is  further 
evidenced  in  the  certificate  ol  service  of  notice 
on  the  reverse  side  of  the  summons. 

6.  I have  been  informed  by  (specify  title  and  6.  On  (date)  , the  respondent,  (name  of 
name  of  person  designated  as  the  individual  summoned  person),  (did  not  appear  In  response 
before  whom  the  summoned  party  was  to  ap-  to  the  summons)  (appeared  but  refused  to  com- 
pear), that  on  (date)  , the  respondent  .(name  ply  with  the  summons  by  producing  the  books, 
ol  summoned  person),  (did  not  appear  in  re-  records  and  other  documents  demanded  in  the 
sponse  to  the  summons)  (appeared  but  refused  summons  or  by  giving  testimony  as  to  matters 
to  comply  with  the  summons  by  producing  the  requested  In  said  summons)  (failed  to  appear 
books,  records  and  other  documents  demanded  because  notice  not  to  appear  had  been  given  in 
in  the  summons  or  by  giving  testimony  as  to  the  accordance  with  section  7609(b)(2)  of  Title  26, 
matters  requested  in  said  summons)  (tailed  to  Lf.S.C.).Therespondent'9refusaltocomplywilh 
appear  because  notice  not  to  appear  had  been  the  summons  continues  to  the  date  of  this 

?iven  in  accordance  with  section  7609(b)(2)  ol  declaralion. 

itle  26,  U.S.C.).  The  respondent's  refusal  to 
comply  with  the  summons  continues  to  the  date 
of  this  declaration. 

7.  The  books,  papers,  records  or  other  data  sought  by  the  summons  are  not  already  In  the 
possession  of  the  Internal  Revenue  Service  (except  as  follows):  (specify  any  summoned  materials 
that  have  been  obtained  since  the  summons  was  served.  Also,  where  the  summons  seeks  Wage  Tax 
Statements  (W-2),  Forms  1099,  or  other  items  which  the  Service  technically  may  have  In  its  posses- 
sion, the  paragraph  should  be  modified  to  Include  a statement  to  the  effect  that  these  items  are  not 
readily  accessible  or  retrievable  without  undue  administrative  burden  or  expense,  together  with  an 
explanation  thereof.) 

8.  All  administrative  steps  required  by  the  Internal  Revenue  Code  for  Issuance  of  a summons 
have  been  taken. 

9.  It  Is  necessary  (to  obtain  the  testimony)  (and)  (to  examine  the  books,  papers,  records,  or  other 
data)  sought  by  the  summons  in  order  (to  properly  Investigate)  (to  collect)  the  federal  tax  liability  of 

(name  of  taxpayer)  tor  the  (year(s)  ) (for  taxable  perlod(s) ).  The  Internal 

Revenue  Service  has  not  made  any  recommendation  for  criminal  prosecution  to  the  Department  of 
Justice. 

I declare  under  penalty  of  perjury  that  the  foregoing  Is  true  and  correct. 

Executed  this day  of . 19 


(Name  of  Person  Seeking  Enforcement) 
Special  Agent 
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Pattern  Declaration 

Handbook  Reference:  Text  36(10)  33 

Instructions  For  Preparing  Summons  Declaration 

The  Department  ol  Justice  has  the  option  to  request  separate  declarations  where  more  man  one 
special  aqent  is  Involved  In  issuance,  service,  or  designation  as  the  party  before  whom  the  summoned 
partite  io  appear.  Paragraph  3.  4,  5,  and  6 should  be  modified  as  appropriate  when  separate 
declarations  are  required. 

Paragraph  5 should  only  be  used  when  a summons  is  directed  to  a third-party  recordkeeper  as 

defined  in  IRC  7609(c).  . . . ... 

Paragraph  7 Is  a general  provision.  However,  In  the  event  the  Service  does  have  some  of  the 
summoned  material  at  the  time  of  the  enforcement  proceeding,  those  materials  should  be  excepted. 
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Pattern  Letter  P-549 

waiver 


Tot 

Address:  Date: 


Under  Section  7602  of  the  Internal  Revenue  Code,  the  Internal  Revenue 
Service  ha9  the  authority  to  examine  hooka  and  records  and  take  testimony. 

If  a suirrcons  ia  issued  to  a person  who  keeps  or  maintains  records  related  to 
tny  business  transactions  or  affairs,  I understand  that  I am  entitled  to  be 
notified  and  have  the  right  to  stay  (prevent)  compliance  and  Intervene  under 
Section  7609  of  the  Code. 

Being  fully  aware  of  the  authority  of  the  Internal  Revenue  Service  and 
my  rights  under  the  lav,  upon  the  issuance  of  a summons,  I waive  my  rights 
and  request  that  you  furnish  the  Service  the  following  records  of  my 
business  transactions  or  affairs! 


Name: 

Address: 


Signature  Date 
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Waiver  of  Privilege  and  Authorization  for  Release  of  Medical  Information 
Handbook  Reference:  text  344.7:(2)  0 


WAIVER  OF  PRIVILEGE  AND  AUTHORIZATION 
FOR  RELEASE  OF  DIAGNOSTIC 
AND  TREATMENT  INFORMATION 

Date 

To:  


I hereby  waive  any  and  all  patient-psychotherapist  privilege  I may  have,  and  authorize  you  to 
release  to  Special  Agent  of  the  Internal  Revenue  Service  all  Information  you  may  possess  relating  to 
the  diagnosis  and  treatment  of  my  mental  and  emotional  condition, 

(Signed)  

Address  

Witness:  

Address:  
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Map  of  IRS  and  Judicial  District  Boundaries 

Handbook  Reference:  text  3(12)0 
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Memorandum  Format  tor  Request  of  Information  From  Social  Security 
Administration 

Handbook  Reference:  lext  333.2:(2)(d) 

To:  Social  Security  Administration 
Division  of  Adjustment  Operations 
Receipt  and  Dispatch  Unit 
4-N-7  South  Block 
Metro  West  Building 

300  North  Greene  Street  D . 

Baltimore.  Maryland  21201 

IRS-CRITICAL  CASE 

Please  furtiisli  an  itemization  by  Employer  name  and  address  of  the  quarterly 
wages  earned  for  the  indicated  period  Is)  for: 


(Taxpayer's  Name)  (Social  Security  Number)  (Year(s)) 

This  information  is  necessary  for  administration  of  employment  and  income 
tax  laws. 

Sincerely  Yours, 

District  Director 

Internal  Revenue  Service  District  Originating  Request: 

Address: 

Code: 
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List  of  Payment  Centers  of  the  Social  Security  Administration 

Handbook  Reference:  text  333.2:(2)(h)  0 

First  Three  Digits 
Of  Social  Security 

Account  Number  Payment  Center 

001-134  Social  Security  Administration 

Payment  Cenier 
96-05  Horace  Harding 
Expressway 


Flushing 
New  York 
11368 

135-222 

232-236 

577-584 

Social  Security  Administration 

Payment  Cenier 

40i  North  Broad  Street 

Philadelphia 

Pennsylvania 

19108 

223-231 

237-267 

40<M28 

587 

Social  Security  Admkilslration 

Payment  Center 

2225  Third  Avenue.  North 

Birmingham 

Alabama 

35285 

268-302 
318-399 
700  Series 

Sodal  Security  Administration 

Payment  Cenier 

165  North  Canal  Sheet 

Chicago 

Illinois 

60606 

501-504 

518-524 

528-576 

586 

Soda!  Security  Administration 

Payment  Center 

Post  Office  Box  100 

San  Francisco 

California 

94101 

303-315 

429-500 

505-515 

525 

585 

Social  Security  Administration 

Payment  Center 

Federal  Office  Building 

601  East  12th  Street 

Kansas  City 

Missouri 

64106 

MT  9781-32 
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Form  2275 


Form  2275  DO-MW 
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I.  SOCIAL  SCCUR'IT  OR  El  HUMBER 

OOO- oo  -oooo 


[tTFORM  NO 

totfo 


[S.  TAX  FtRlOO 

/?  7S 


4 OOCUMINT  LOCATOR  NUMBER  AMO  PROCESSING  TEAR 

l I I I I l l I l l I i 


5 NAME  AND  A0DRISS  OF  TAXPATER  ttUu, ,ri»H 

F.  Oot 

/)iy  5-tree  1 

Yo or  To^j  coooo 


« RENUMBERED  OOCUMINT  LOCATOR  NUMBER  AND  PROCESSING  TEAR 


I I 


7.  OTHER  NUMBER 
• ENCODER  NUMBER 


J I I , I I 1,1 L_ 

{•ASSESSMENT  NUMBER 


lO.lto.  TAX  DtfOsiT  MO  /tUSI 


A.  CMSTRICT  OFTICE  LOCATION f'JT  proper  »*«J 
IS  CHICAGO  SI  □ ST.  LOUIS.  «S 

□ MILWAUKEE.  SI 
QOES  MOINES.  41 

□ FARGO. 41 

12. APPROVAL  SIGNATURE 
fyicXarol  fra*  C.*sf. 

li.OAft 

3-23-77 

1 

Q OMAHA. E7 

□ Aberdeen  •• 

14. OOCUMINT  0CHARGCOTO:  0 RECHARGE  TO: 

o 

E 

SUBORDINATE 
OFFICE  Hut 4,! 

Ro  Jr 

A.  OFF  ICE  LOCATION  iS^efrl 

I 

dTsTcTTon 

1 btvisiOM 

C. BRANCH 

6.  Section 

: 

a' 

C ITBFTRT 

OiffiT 

fTCIoDp 

rintMnr 

H.  NAM*  OF  ORIGINATOR 

t/lcc  a 

1 PHONE  HO. 

Mtsci 

1.  Tn6Wt  n6. 

U.  INFORMATION  REOUESTEO  CX' f »< 
ORIGINAL  OOCUMINT 
• 0 OTHER  iSfttfr  im  lum  HI 


<=■□  PHOTOCOPT 

I □ PUBLIC  USE  > rvrtwi  hlitmUl 
2.0  INTERNAL  USE 

B.  □ COMPLOE  OOCUMINT 
0 □ PORTION  (Sftrff  to  hem  V / 


m suae? 

A.  EXAMINATION  PICK-UP 
».  D HOL 
,□  RELATED 

1.  CD  OTHER 

»■  CD  REFERENCE  ANQ  INFORMATION 
IB.  DOCUMENT  RCTAINEO  IN  CX' 

A.  D SERVICE  CENTER 

. □ DISTRICT  OFFICE 

C.  □ FEDERAL  RECOROS  CENTER. 

0.  CD  OTHER 


B.TTPC  Of  REOUEST  •*./ 

A.  0 MITTAL 
I.  Q SECOND 

| Q NO  RECORD  or  DOCUMENT. 
(-□NO  RESPONSE  TO  WITUl  REOUEST. 


C.  FOR  ASSOCIATION  WITH  RETURN 
IN  AUOIT  ENVISION  UNOER  THE 
NAME  Of: 


Mi  <*/  toVirai*  laemitml 


IB.  ACTION  (T»  M iwylrril  Ktttf* A * 
Tin  Xrnwuvtl  rX' rrtftr  Mi) 
A.  0 REOUEST  FRIED 

■ 0 NO  RtCORO  OF  DOCUMENT 

I.CTCLC  NUMBER 

*.  OAK 


C.  0 OOCUMINT  MISSING  FROM  BLOCK 
OTHER  ILxftmlmj 


20.  FEDERAL 
RECOROS  CENTER 
REFERENCE 


A.  ACCESSION  NO 


a TRC  CONTAINER  MO.  1C.  SHELF  LIST  HO. 


II.  □ REFILE  IN  LOCATION  INDICATED  IN  ITEM  19. 


FOM  2279 


t«v  • Til 


RECORDS  REOUEST.  CHARGE 
AHO  RECHARGE 


OEPANTMINTOF  THE  TXASUNF 
INVIRNAX  REVENUE  SERVICE 


RECORDS  REOUEST.  CHARGE 
AND  RECHARGE 
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Instructions  for  Completing  Forms  2275  and  2275  DO — Records  Request 

Charge  and  Recharge 


3 


Self-explanatory  items  and  items  to  be  filled  in  by  files 
personnel  are  not  listed. 

Item  2.  For  example  “1040”,  “941”,  etc. 

Item  3 . Show  the  period  of  time  covered  by  the  return  or 
document  being  requested. 

Item  4.  Always  show  the  latest  Document  Locator 
Number,  if  known,  including  the  processing  year  (14th 
digit). 

Item  5.  If  S3,  or  E.I.  Number  given  in  Item  1,  show 
name  of  taxpayer  only.  If  Item  1 is  not  filled  in.  show  com- 
plete name  and  address  of  the  taxpayer. 

Item  8.  Show  identification  numbers  assigned  returns 
prior  to  ADP  and  other  documents  of  a non-ADP  nature. 

Item  9.  If  available,  show  the  IRS  identification  number 
(encoder  number)  on  the  back  of  the  taxpayer’s  remittance, 
which  will  assist  in  locating  full-paid  returns  that  have  not 
been  processed. 

Item  1 1 A.  Form  2275  If  the  originator  is  located  in  other 
than  a Service  Center,  type  or  print  originating  office 
(Western  Regional  Office.  National  Office,  etc.)  after 
“Other  (Specify).”  When  this  form  is  used  by  district  of- 
fices  as  back-up  stock,  enter  the  originating  district  office 
in  the  “Other  (Specify)”  space. 

Item  11  A.  Form  2275  DO  Place  an  “X”  in  the  box  that 
designates  the  originating  district  office.  Print  or  type  sub- 
ordinate office  locations  (physically  located  outside  of  a 
District  Headquarters  Office)  in  the  space  provided. 

Items  11B  through  C Fill  in  these  items  to  the  extent 
applicable. 

Item  11H  and  / Give  full  name  and  telephone  number. 


Item  12.  Immediate  or  first  line  supervisor  will  enter  his 
signature  of  approval  if  organizationally  prescribed. 

Item  13.  Enter  the  date  the  requisition  is  forwarded. 

Item  15B.  Place  an  “X”  in  this  box  to  request  miscel- 
laneous data  or  documents  and  specify  exactly  what  is 
desired  immediately  below  if  there  is  room  or  in  Item  22 
if  more  space  is  needed. 

Item  16B.  Place  an  “X”  in  this  box  when  the  initial 
requisition  has  not  been  satisfied.  Place  an  “X”  in  sub-block 
1.  or  2.  to  explain  why  the  second  request  is  being  initiated. 

Item  19.  Either  the  preparer  or  unit  responsible  for 
routing  the  requisition  will  place  an  “X”  in  the  appropriate 
box  and  enter  the  location  of  the  files  storage  point. 

Item  22.  Use  this  item  to  specify  what  is  being  requested 
in  Item  15,  “Information  Requested.”  Conserve  space, 
since  this  item  is  also  used  by  files  personnel  to  provide  the 
requester  with  pertinent  data. 

GUIDELINES  FOR  RECHARGE  REOUESTS 
FOR  ORIGINAL  DOCUMENTS 

Item  14.  Place  an  “X”  in  the  “RECHARGE  TO:”  box. 
Show  the  date  the  document  was  recharged. 

Item  14A.  Show  the  office  and  location  of  the  new  user. 
(Example:  District  Office.  Seattle) 

Items  14B  through  G Fill  in  these  items  to  the  extent 
applicable. 

Items  1411  and  I Give  full  name  and  telephone  number 
of  the  person  to  whom  the  document  is  being  recharged 
(the  new  user). 
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Instructions  tor  Form  4338 

GENERAL  INFORMATION 

1.  Prepare  separate  request  (orms  tor  ADP 
and  Non-ADP  accounts.  For  ADP  Account 
Transcripts,  use  separate  request  forms  tor 
BMF  and  RMF  intormation, 

2.  Form  4303.  Computer  Transcript.  Is  gen- 
erated for  accounts  trom  BMF.  CP  Notice  Tran- 
script will  come  out  (or  RMF  accounts.  Form 
4340  is  used  to  provide  requested  Intormation 
on  Non-ADP  accounts. 

3.  Do  not  use  Transcript  DLN  block  at  top  ol 
request  form. 

4.  Use  the  following  format  to  list  taxpayer's 
EIN:  NN-NNNNNNN;  Use  the  following  format 
to  list  taxpayer's  SSN:  NNN-NN-NNNN. 

5.  Complete  the  blocks  for  Number  of  Cop- 
ies. Date  Required,  and  Reason  for  Request 
only  if  a certilied  transcript  Is  required. 

6.  Use  separate  Fomas  4338  to  request  Spe- 
cific transcripts  for  multiple  tax  periods.  Re- 
quest Class  of  Tax  or  Complete  transcripts  If 
more  than  three  tax  periods  are  required. 

7.  Complete  MFT  block  or  Indicate  either 
BMF  or  RMF  and  Form  Number  when  a Specific 
or  Class  of  Tax  transcript  Is  requested  only.  For 
RMF  use  59  for  F.  706.  709;  use  69  lor  F.  11. 
11B.  lie,  730.  2290,  & 4638.  Line  thru  "59  or 
69"  on  all  BMF  requests. 

8.  For  Non-ADP  requests,  if  the  following  Re- 
turns or  Documents  are  In  the  Possession  of  the 
Requester,  attach  photocopies  as  Indicated  to 
the  request  form: 

(1)  Return— Photocopy  of  front  page 

(2)  Amended  Return — Photocopy  of  front 
page 
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0 Preparation  of  Requests 


0 


(3)  Estimated  Tax  Documents— Photoco- 
py of  document 

(4)  Tentative  return  attached  to  corpora- 
tion return— Photocopy  of  front  page 

(5)  Form  899  or  4340— Photocopy  of  tran- 
script 

9.  For  Non-ADP  requests,  forward  Form 
4338  to  the  Service  Center  for  the  District  Office 
where  the  return  was  filed. 

CERTIFIED  TRANSCRIPTS 

1.  Request  certified  transcripts  only  when 
formal  certification  is  necessary  to  satisfy  legal 
requirements. 

2.  For  ADP  Accounts,  il  time  does  not  permit 
obtaining  a computer  transcript  (Form  4303), 
Form  4340  will  be  prepared  and  certilied  from 
IDRS  data  if  available.  Otherwise  use  microfilm 
data. 

3.  The  Special  Procedures  Section  or  Appel- 
late Division  will  always  specify  what  docu- 
ments are  needed,  how  many  copies  are  re- 
quired, and  what  is  to  be  certified. 

4.  Requests  for  certified  transcripts,  espe- 
cially for  Non-ADP  returns,  require  additional 
research  and  processing  time  and  should  be 
made  at  the  earliest  practical  date  to  insure 
receiving  completed  transcripts  when  needed. 

CERTIF1EO  SUPPLEMENTAL  TRANSCRIPTS 

1.  Request  a supplemental  transcript,  If 
needed,  to  cover  the  period  of  time  after  an 
original  request  and  certification  has  been  act- 
ed on. 

2.  Attach  a copy  of  the  prior  transcript  to  the 
supplemental  request. 


Preparation  of  Requests 


In  addition  to  the  instructions  appearing  on  the  reverse  side  of  Form  4338,  all  requests  for  tran- 
scripts should  contain  the  following  information: 

(1)  Employer  Identification  or  Social  Security  Number  of  taxpayer.  (El  Number  for  BMP'  requests, 
SSN  for  IMF  requests.) 

(2)  Name  of  taxpayer.  This  should  be  exact  as  possible.  For  ADP  requests  It  should  be  shown  on 
the  directory  or  any  notices,  TDA’s  or  other  computer  output.  In  the  event  the  above  sources  are  not 
available,  Information  to  complete  the  request  may  be  obtained  from  the  return  or  other  available 
sources. 

(3)  Transcript  requested  (designate  by  an  "X”).  Note:  If  the  request  Is  for  Certified,  Supplemental 
or  Under  Seal,  list  the  number  of  copies  required,  the  date  the  transcript  must  be  received  by  the 
requester  and  the  reason  for  the  request. 

(4)  ADP  Requests— The  type  of  transcript  requested  (Specific,  Open,  Complete,  Entity  or  Tax 
Class).  Indicate  by  an  "X'’  the  type  of  transcript  requested.  Complete  the  MFT  block  for  "SPECIFIC 
MODULE"  and  "CLASS  OF  TAX.”  MFT  Is  the  Master  File  tax  account,  a two-digit  number  which 
Identifies  the  type  of  lax  as  follows. 


MFT 

Tax 

Class 

Master  File 
Account 

Form  Number  and  Type  of  Tax 

01 

1 

BMF 

941  Withholding  and  FICA 

30 

2 

IMF 

1040A,  1040  Individual  Income 

02 

3 

BMF 

1120  Corporation  Income 

03 

4 

BMF 

720  Excise 

09 

7 

BMF 

CT-1  Railway  Retirement 

10 

8 

BMF 

940  FUTA 

— 

9 

BMF 

All  types  of  BMF  tax 

(5)  For  "SPECIFIC  MODULE"  Transcript  the  return  form  number  and  the  period  ending  date 
must  be  shown.  A separate  transcript  request  should  be  submitted  for  each  module  record  needed. 

(6)  In  order  to  facilitate  service  center  contact  with  the  Intelligence  Olvlslon  "requester"  the 
telephone  number,  Including  area  code  of  the  requester  (normally  the  special  agent  assigned  the 
case),  will  be  Included  In  the  location  or  address  block  (bottom  line)  of  Form  4338. 
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Form  4338-A 


Form  4303 


IMF  Information  or  Certified  Transcript  Request 

(Prepare  / n duplicate.  Set  instructions  belo**.) 


Requester 


Name  and  Art (test 

Till* 

Will  Ian  Cerard 

Special  Agent 

P.O.  Box  10049 

Torfctovn,  HD 

Oate 

Fhon#  Hunt*) 

10-31-77 

924-2435 

Identification  ol  Transcript 


157-00-9255 

Description 

Regular  [~  ^ Supotemental  f" "]  Under  Seal 

f 5 Certified  fr#  an  visa  *"f»  It  ttl-U,  hail  iNaluerMi) 

Taepavor’a  Full  Nam*  and  ArtrSet*  (Undertint  Name  Central) 

John  F.  Doe 
2230  Pine  Street 
Warren,  KD  19212 

Nur r*)*»  0>  copitf 

Oaie  required 

Reason  for  rtgvetl 

Master  Filg  * Computer  Transcript 


Type  of  Transcript  Requested 

Coda 

Period  Ending 

X 

Specific  Moduli  (A  tpeti/it  raturn  Ip*  a ipetl/lt  period) 

990 

7612  - 1040 

Open  Module  f*U  return  periods  which  hev*  debit  or  credit  betancel 

991 

Complete  (All  return  periods  to*  e ter  payer  rtgerd'ni  at  b$l$ncet 

992 

Entity  (An  name  lines  end  nans  actions  posted  t a the  entity  seetien) 

993 

Give  any  businesa  name*.  abate*.  name*  u*ed  previously,  other  edike****.  w other  inlomwtion  thai  fray  e*s<tt  in  locating  ih# 
account  if  a u*peye»’*  SSN  ©f  complete  name  at*  not  known. 

XYZ  Co. 

2230  Pine  Street 
Warren,  HD  19212 


Instruction! 

General 

1.  Form  4303.  Computer  Transcript,  ii  generated 
tor  ecc.  jnta  from  IMF. 

2.  Oo  not  oae  Trento  ipt  OIN  block  ai  lop  ol 
t«meat  tom. 

3.  Uta  tha  following  formal  10  t>*t  taxpayer's 
SSN  NNN-NNNNNN. 

4.  Complele  the  block!  lor  Number  of  Cop'#*. 
Oara  Required,  and  Reason  for  Raquatl  only  il 
a certified  transcript  It  Itquired. 

5.  Ute  separate  Form*  4339-A  to  request  specific 
|ren»cnpi«  lor  wwitipia  las  period*.  Request 
complete  trantcnpit  •(  more  than  three  las 
periods  ere  required. 

Certified 

Transcripts 

1 . If  1 VTW  does  not  parmif  obtaining  a computer 
tiantcr ipt  (I arm  4303/.  Form  4340.  Certificate  of 
Asaettrrwnie  and  Payment* , will  be  prepared  and 
certified  fiom  IDAS  daie,  if  avertable.  Otherwise. 
Ute  nucrof  ilm  dale. 

2.  Th*  Specie!  Frpcedoee  Section  o Appellate 
Oivmon  wilt  alweya  apaoly  whet  documents  ere 

needed,  how  many  copias  are  required,  and  what  it 
to  be  certified. 

].  Requests  for  certified  tianscripis.  especially  lor 
non  AOR  returns,  requite  add. i. one!  reaeerch  end 
processing  time  and  should  be  m«de  at  the  earliest 
practical  dale  to  ensure  receiving  completed 
transcript*  when  needed. 

Certified 

Supplemental 

Transcriptl 

t . Request  e tuppienwmai  transcript.  if  needed. 
10  cover  the  period  ol  t*m*  altar  a«  original 
request  and  certification  has  bean  acted  on. 

1.  Atlech  a copy  O*  the  prior  transcript  to  Ihe 
Supplement#!  request. 

>««  4338- 

A |M»I  *•>*.  i.r.i.  itir.iH  uirtiM 

Oeper tm*n t o'  the  ireasov  • Internal  Revenue  Service 

»V*1  rwaua  ievr»»l-*»«sw.A  eyt  y»  luewveOq  (egg  ***)  ( t > m»  >»'•, 
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Description  of  Form  4303 

Description  of  Form  4303-Computer  Transcripts 

( 1 ) One  modular  record  is  printed  per  transcript  page.  If 
a module  requires  more  than  one  page,  additional  pages 
are  printed  with  identifying  information  from  (he  heading 
repeated. 

(2)  Transactions  are  prinied  in  their  order  of  posting  to 
the  Master  File. 

(3)  When  a transaction  reflects  a secondary  amount 
(such  as  Withholding  Tax  on  an  Income  Tax  Return) 
the  secondary  amount  is  shown  as  a separate  transaction. 
The  DLN  for  the  secondary  amount  is  not  shown.  There- 
fore. a transaction  lacking  a DLN  can  be  recogniied  at 
being  part  of  the  preceding  primary  transaction. 

.Explanation  of  Contents  of  Transcript  of  Account, 
Form  4303 

Q Date:  Corresponding  to  NCC  cycle  in  which  the 
transcript  is  produced. 

0 Name  and  Address:  Taxpayer's  name  and  current 
address — on  IMF  modules  the  name  shown  it  the  name 
as  given  on  the  tax  module,  NOT  the  entity  module.  For 
example,  if  Alice  Wills  files  her  return  for  1966  and 
changes  her  name  to  Alice  Hays  in  1969  the  entity  name 
is  Alice  Hays;  but,  the  name  shown  on  the  1966  tran- 
script is  Alice  Wills. 

0 EIN/SSN:  (I)  An  asterisk  following  an  SSN  in- 
dicates an  invalid  number. 

(2)  Invalid  SSN  release— IMF  only 
— R printed  if  condition  is  pres- 
ent. 

(3)  Scrambled  SSN— IMF  only— S 
prinied  if  condition  Is  present. 

0 Period  Ending.  Year  and  month  in  which  the  period 
covered  by  each  module  ended. 

0 Type  of  Tax:  Income,  WT-FICA,  Excise,  RR-Ret , 
FUTA  or  blank. 

0 Form  Filed:  1 040A,  1 040,  94 1 . 1 1 20,  720.  CT- 1 or 
940.  'NONE’’  if  no  return  filed  on  IMF. 

(:)  Name  Control:  Of  the  Entity  module. 

0 Spouse  or  RRB  No.:  On  IMF  modules,  spouse's 
SSN  if  present.  On  BMF  modules,  Railroad  Board  Num- 
ber of  present. 

0 and  0 Freeie  Codes:  Alphabetic  codes  Indicating 
up  to  three  freeie  or  status  conditions  present  io  • mod- 
ule. For  example:  (TC  914),  Intelligence  control. 

0 Prior  Name  Control:  Present  only  if  different  from 
current  name  control. 

0 Transcript  Type:  Transcript  title.  For  example, 
"SPECIFIC"  "COMPLETE,"  ETC. 

0 Sort  DLN:  On  requested  transcripts,  is  the  DLN  of 
transcript  request;  on  generated  transcripts,  b (be  DLN 
specified  by  extraction  criteria. 

0 Control  DLN:  Tax  module  control  DLN. 

0 Location  Codes  (current).  Shown  as  R (Region), 
DD  (District)  and  AA  (Area  office). 


0 Location  Codes  (TDA):  Present  if  different  from 
current  location  codes  Printed  in  the  same  format  as 
current  location  code. 

0 Adjustment  Control  Number. 

0 Transaction  Explanation:  Abbreviations  for  each 
transaction  followed  by  the  actual  transaction  code.  For 
example.  PAYT  W RET  - 610  Refer  to  ADP  Hand- 
book 370-725  for  complete  explanation  of  each  transac- 
tion. 

0 Transaction  Date — Received  dale  of  returns,  cred- 
its and  credit  reversals;  transfer  date  for  account  transfer 
in  or  out;  transaction  date  for  transactions  without 
money  fields;  special  interest  computation  date  for  TC 
294,  298.  304  and  308  and  23C  date  for  machine-gen- 
erated transactions. 

0 23C  Date:  Assessment  date  for  transactions, 
usually  a Friday. 

0 Transaction  Amount — Amount  of  each  transac- 
tion: Credits  are  indicated  by  a minus  ( — ) sign. 

0 Cycle  Posted:  Cycle  of  the  posted  transaction 
printed  in  the  format  YY-WW. 

0 Transaction  DLN:DLN  of  the  transaction.  Not 
printed  for  "Secondary  Amount"  Transactions.  Replaced 
by  TUS  (Treasurer  US.)  number  if  present  on  FTD 
payments.  TUS  numbers  are  printed  in  the  format 
XXX97-XXXXXXXX-XX. 

0 Condition  Codes— BMF  only:  primed  next  to  re- 
turn if  prcsent-l,  2,  3 and  A-Z. 

0 Status  Explanation:  Abbreviations  for  module  sta- 
tus followed  by  status  code  For  example,  1st  Nolice-21. 

0 Status  Dale:  Pertaining  to  module  status  explana- 
tion (25)  above 

0 Module  Balance:  Tax  module  balance  after  post- 
ing, including  lax,  penally  and  unpaid  assessed  interest. 

0 Accrued  Interest:  Amount  of  unassessed  Interest 
for  the  module. 

0 Accrued  Interest  Date:  Date  to  which  accrued  in- 
terest is  computed. 

0 Filing  Requirements — BMF  only:  The  presence  of 
a filing  requirement  will  be  indicated  by  "l.“  No  filing 
requirement  will  be  shown  as  "0."  The  format  of  these 
print  lines  will  be  as  follows: 

Example  F/R  WCERF 
1110  1 

W — 941  Filing  Requirement 
C — 1120  Filing  Requirement 
E — 720  Filing  Requirement 
R — CT-I  Filing  Requirement 
F — 940  Filing  Requirement 

In  the  example  above  a filing  requirement  exists  for  "W" 
(Form  941).  "C"  (Form  1120),  "E"  (Form  720)  and 
"F"  (Form  940). 


IR  Manual 


MT  6701-1 


Handbook  for  Special  Agents  page  9781-239 

Exhibit  300-26  Cont.  (2)  11,8  ^ 


Description  of  Form  4303 

® Establishment  Period — BMF  only:  Year  aod  0 Abstract  Amount — BMF  only:  Printed  only  for 
month  entity  established  on  Master  File  Form  720  tax  modules  following  posted  transactions. 

0 Fiscal  Month— BMF  only:  Month  in  which  lax-  ABSTRACT-NN  is  printed  explanation  io  column  fol- 
paycr's  year  eads.  lowed  by  abstract  amount. 
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Form  4135 


Criminal  Investigation  Control  Notice 


Otractor  Philadelphia S.rvlc.  Cerne, 

Attn:  Chief,  Criminal  Investigation  Branch 


■rarHMjiirrrrninTiii  mi  mil  i,i  — i 


Spouse 

71119  SSN 


Tsupsyac  Idsntltlcation 

- . . Individual  J ~ ~ s 

SEE."  5SN  I4 1 5 1 6 1 3 is |s it  nn  |s 

one  of  following  T*Hf*Ver' > name  (Latl.  First.  Middlal 
"XJ""'  Louis,  Sarah 

OlftAF  /T\  Address  f Nvmbtr.  Siren.  City,  State.  ZIP  Code I 


□ IMF 

CJIRAF  /J ) 
OfiMF  ISStV 


3912  Ann  St.,  Northern,  VA  12345 


Employer's  . . 

Ccmpieie  If^  Identlllcetlon  No.  |l  |8  |9  fO  |1  |2  f4  |3 

control  on  Qj  Business  name ' ' 1 1 1 1 1 

one  of  following  _ J , 

fc haekontf:  Twltchell  Farms 

Business  address  (Number.  Street.  City.  Stata.  ZIP  Code I " 

Rwf|EINI  2170  Charlotte  St.,  Northern,  VA  12345 

Cmpl.i,  l«  I,  knom  Compt.l.  II  .ccounl  eurnutl,  control 

n w*.  ...  I 81  Old  level 

U Kno^i  non-ill.,  VJ5> ol  coneol:  OTC-910  O TC-»H 

_ . □ re-916  OtC-918 


See  below  for 
i Speasl  initructioni 


Speeisl  Instructions— Criminal  Investigation  Dlvtslen/trencfi 


On  BMF^only  Interested  In  1120's  for  years  1975  to  1979,  Inclusive.  Post  all 
other  BMF  transactions  to  HP. 

On  IMF  - only  lntereated  in  lOWa  for  yeara  1975  to  1979,  lnclualve.  Poat  any 
ES  returns  and  payments  received. 

Assessment  of  Delinquency  Penalty  should  be  suppressed. 
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Instructions  (or  Form  4135 
Form  4135 — Criminal  Investigation 
Control  Notice 

1.  Listed  below  are  the  Instructions  lor  com- 
pleting Form  4135.  For  each  numbered  instruc- 
tion below,  a corresponding  circled  number  ap- 
pears on  Exhibit  300-28  to  Indicate  which  Item 
on  the  Form  4135  the  Instruction  relates  to. 

To  be  completed  by  District  Criminal 
Investigation: 

1 Service  Center  responsible  (or  servic- 
ing Oistrict  Criminal  Investigation  Office 

2 Address  of  District  Criminal  Investiga- 
tion Office  initiating  control 

3 Level  of  control  requested 

4 Master  File(s)  on  which  account(s)  is 
located 

a.  Control  over  IMF  and  BMF  ac- 
counts for  the  same  taxpayer  can  be  requested 
on  one  form 

5 Account  control  on  the  IMF: 

a.  Control  over  single  person’s  ac- 
count (or  modules  within  the  account)  Is  Indicat- 
ed by  marking  the  Individual  block 

b.  if  failure  to  file  case  and  It  Is  not 
known  whether  separate  or  joint  returns  may  be 
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0 

filed,  check  both  the  Individual  and  the  Spouse 
blocks.  This  will  also  control  joint  returns  filed 

6 SSN,  name  and  address  of  accounts 
to  be  controlled  on  the  IMF,  IFtAF,  or  RMF 
(SSN)  (check  the  correct  block(s)).  II  there  is 
more  than  one  file  checked  and  there  are  differ- 
ent TINs,  indicate  the  TIN  and  Its  respective 
Master  File  In  the  Special  Remarks  section  on 
back  of  form 

7 EIN,  business  name  and  address  of 
BMF  or  RMF  (EIN)  accounts  to  be  controlled. 
Follow  Instructions  In  6,  above,  for  different 
TINs 

8 Indicates  taxpayer  has  not  previously 
filed  a return 

9 Current  level  of  control,  II  any 

10  Indicates  special  control  conditions 

a.  Tax  years  to  be  controlled  (must  be 
entered  If  TC  914  control  Is  requested) 

b.  Different  TINs  with  respective  Mas- 
ter Flies  In  cases  mentioned  In  6,  above 

11  Signature  of  Chief,  or  authorized  del- 
egate, Criminal  Investigation  Division,  request- 
ing control 

12  Date 

13  Special  closeout  procedures 


Pattern  Letter  P-543 


0 


Person  lo  Contact: 

Contact  Telephone  Number: 

Salutation 

You  are  no  longer  the  subject  ol  a criminal  Investigation  by  the  Criminal  Investigation  Division 
regarding  your  Federal  tax  liabilities  lor  ( year(s)).  However,  this  does  not  preclude  reentry  by  the 
Criminal  Investigation  Division  into  the  Investigation. 

The  matter  Is  presently  in  the  (Examination)  (Collection/Collectlon  and  Taxpayer  Service)  Divi- 
sion for  further  consideration. 

II  you  have  any  questions,  please  contact  the  person  whose  name  and  telephone  number,  are 
shown  above. 

Sincerely  yours, 

Space  lor  signature 

District  Director  i 
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Treasury  Department  Order  No.  248  (Revision  1) 


0 


Responsibilities  for  Oversight  of  Foreign 
Intelligence  Activities  Under  Executive  Order  1 2036 

By  virtue  of  the  authority  vested  In  me  as  Secretary  ol  the  Treasury,  Including  the  authority 
vested  In  me  by  Reorganization  Plan  No,  26  ol  1950,  and  pursuant  to  Executive  Order  12036,  it  is 
ordered  as  lollows: 

1.  The  Inspector  General  established  by  Treasury  Department  Order  No,  256  shall  assume  lor 
the  Treasury  Department  the  duties  and  responsibilities  established  under  Executive  Order  12036 
(hereinafter  Executive  Order)  for  Inspectors  General  within  the  Intelligence  Community. 

2.  The  General  Counsel  shall  assume  for  the  Treasury  Department  the  duties  and  responsibili- 
ties established  under  the  Executive  Order  for  General  Counsels  within  the  Intelligence  Community. 

3.  The  Inspector  General  shall  Inform  In  writing  all  employees  In  the  Office  of  the  Assistant 
Secretary  for  International  Affairs  (OASIA)  and  In  the  Office  of  Intelligence  Support  of  the  restrictions 
on  Intelligence  activities  contained  In  Section  2 of  the  Executive  Order  and  obtain  a written  acknowl- 
edgment from  each  such  employee  that  he  has  read  the  materials  provided  by  the  Inspector  General. 
Heads  of  inspection  services  of  Treasury  Department  Bureaus  shall  provide  a copy  of  Section  2 of  the 
Executive  Order  to  each  employee  within  their  bureau 

4.  Treasury  Department  employees  shall  report  in  confidence  to  the  Inspector  General,  the 
General  Counsel,  or  the  head  of  the  Inspection  service  of  their  bureau  any  matters  which  they  feel 
raise  questions  of  propriety  or  legality  under  the  Executive  Order. 

5.  The  Inspector  General  shall  review  at  appropriate  Intervals  any  foreign  Intelligence  activities  of 
the  Treasury  Department  to  determine  whether  any  such  activities  raise  questions  of  propriety  under 
the  Executive  Order.  Any  questions  arising  from  this  review  as  to  the  legality  of  such  activities  shall  be 
referred  by  the  Inspector  General  to  the  General  Counsel.  In  connection  with  the  activities  of  the 
OASIA  representatives  stationed  overseas,  the  Inspector  General  shall  seek  to  make  appropriate 
arrangements  with  the  State  Department  to  provide  for  adequate  inspection  while  avoiding  duplication 
of  Inspection  activities  by  the  State  and  Treasury  Departments. 


Treasury  Department  Order  No.  246  (Revision  1)  0 

6.  The  Inspection  service  within  a bureau  shall  review  at  appropriate  Intervals  the  activities  of  the 
bureau  In  its  relations  with  U S.  foreign  Intelligence  agencies  to  determine  whether  such  activities 
raise  queskons  of  legality  or  propriety.  Any  questions  of  legality  or  propriety  arising  from  this  review 
shall  be  referred  to  the  Inspector  General  who  shall  report  to  the  General  Counsel  any  Illegal  actfvi- 
ties.  The  procedures  established  by  Treasury  Department  Order  No.  240  (Revision  1)  which  provides 
or  coordination  and  review  of  support  arrangements  between  the  Treasury  Department  and  U S 
foreign  intelligence  agencies,  shall  remain  In  full  force  and  effect. 

7.  Treasury  Department  employees  shall  cooperate  with  the  Inspector  General,  the  General 
Counsel,  and  the  Inspection  service  within  their  bureau  and  shall  make  available  all  necessary  data  to 
allow  those  official  to  perform  their  duties  and  responsibilities  under  this  Order. 

8.  Treasury  Department  Order  No.  248  Is  rescinded,  effective  this  date. 


/s/  W.  Michael  Blumenthal 
Secretary  of  the  Treasury 


Date:  July  18,  1978 
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Untied  States  Foreign  Intelligence  Activities  0 

iwiad  shim  Fotwgn  ed  |0  achieve  the  proper  balance  between  pro- 


Intelligence  Activities 

Executive  Order  12036.  Jimmy  24, 1976 
Uhtth)  Starrs  Wmi«nc* 

Actmtc* 

By  virtue  of  the  authority  vested  in  me  by  the 
Constitution  and  statutes  of  the  United  States 
of  America  Including  the  National  Security  Act 
ol  1947,  as  amended,  and  as  President  of  the 
United  States  of  America,  In  order  to  provide  for 
the  organization  and  control  of  United  States 
foreign  Intelligence  activities.  It  is  hereby  or- 
dered as  follows: 

TaXLX  OrCONTlHT* 


SccnoN?  Rfjnw:no»rtONkTTu«rx* 

Ac  fMTCt t 

2-1  ’ A<*>®renc«  to  Law 1 

2-2  Restrictions  on  Certain 

Collection  Techniques 1 

2-20 1 General  Provisions  1 

2-202  Electronic  Surveillance 2 

2-203  Television  Cameras  and  Other 

Monitoring 2 

2-204  Physical  Searches 2 
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2-1.  Adherence  to  Law. 

2-101.  Purpose.  Information  about  tha  capa- 
bilities, Intentions  and  activities  of  foreign  pow- 
ers, organizations,  or  persons  and  their  agents 
Is  essential  to  Informed  decision-making  In  the 
areas  of  national  de(ense  and  foreign  relations. 
The  measures  employed  to  acquire  such  Infor- 
mation should  be  responsive  to  legitimate  gov- 
ernmental needs  and  must  be  conducted  In  a 
manner  that  preserves  end  respect9  estab- 
lished concepts  ol  privacy  and  cMI  liberties. 

2-202.  Principles  of  Interpretation.  Sections 
2-201  through  2-009  set  forth  limitations  which, 
In  addition  to  other  applicable  laws,  are  Intend- 
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tection  of  individual  rights  and  acquisition  ol 
essential  Information.  Those  sections  do  not 
authorize  any  activity  not  authorized  by  sec- 
tions 1-101  through  1-1503  and  do  not  provide 
any  exemption  Irom  any  other  law. 

2-2.  Restrictions  on  Certain  Collection 
Techniques. 

2-201.  General  Provisions. 

(a)  The  aclivilies  described  In  Sections  2- 
202  through  2-209  shall  be  undertaken  only  as 
permitted  by  this  Order  and  by  procedures  es- 
tablished by  (he  head  ol  the  agency  concerned 
and  approved  by  the  Attorney  General.  Those 
procedures  shall  protect  constitutional  rights 
and  privacy,  ensure  that  Information  Is  gathered 
by  the  least  Intrusive  means  possible,  and  limit 
use  ol  such  Information  to  lawful  governmental 
purposes. 

(b)  Activities  described  in  sections  2-202 
through  2-205  tor  which  a warrant  would  be 
required  If  undertaken  lor  law  enforcement 
rather  than  intelligence  purposes  shall  not  be 
undertaken  against  a United  States  person 
without  a judicial  warrant,  unless  the  President 
has  authorized  the  type  ol  activity  Involved  and 
the  Attorney  General  has  both  approved  the 
particular  activity  and  determined  that  there  Is 
probable  cause  to  believe  that  the  United 
States  person  Is  an  agent  ol  a foreign  power. 

2-202.  Electronic  Surveillance.  The  CIA  may 
not  engage  in  any  electronic  surveillance  within 
the  United  Stales.  No  agency  within  the  Intelli- 
gence Community  shall  engage  In  any  electron- 
ic surveillance  directed  against  a Uniled  Slates 
person  abroad  or  designed  to  Intercept  a com- 
munication sent  from,  or  Intended  for  receipt 
within,  the  Uniled  Slates  except  as  permitted  by 
the  procedures  established  pursuant  to  section 
2-201.  Training  of  personnel  by  agencies  In  the 
Intelligence  Community  In  the  use  of  electronic 
communications  equipment,  testing  by  such 
agencies  of  such  equipment,  and  the  use  of 
measures  to  determine  the  existence  and  ca- 
pability ol  electronic  surveillance  equipment 
being  used  unlawfully  shall  not  be  prohibited 
and  shall  also  be  governed  by  such  procedures. 
Such  activities  shall  be  limited  In  scope  and 
duration  to  those  necessary  to  carry  out  the 
training,  testing  or  countermeasures  purpose. 
No  information  derived  from  communications 
Intercepted  In  the  course  of  such  trelnlng.  test- 
ing or  use  ot  counter-measures  may  be  retained 
or  used  for  any  other  purpose. 
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2-203.  Television  Cameras  and  Other  Moni- 
toring. No  agency  wilhln  the  Intelligence  Com- 
munity shall  use  any  eleclronlc  or  mechanical 
device  surreptitiously  and  continuously  to  moni- 
tor any  person  within  the  Uniled  Stales,  or  any 
United  States  person  abroad,  except  as  permit- 
ted by  the  procedures  established  pursuant  to 
Section  2-201. 

2-204.  Physical  Searches.  No  agency  within 
the  Intelligence  Community  except  the  FBI  may 
conduct  any  unconsented  physical  searches 
within  the  United  States.  All  such  searches  con- 
ducted by  the  FBI,  as  well  as  all  such  searches 
conducted  by  any  agency  within  the  Intelli- 
gence Community  outside  the  United  States 
and  directed  against  United  States  persons, 
shall  be  undertaken  only  as  permitted  by  proce- 
dures established  pursuant  to  Section  2-201. 

2-205.  Mail  Surveillance.  No  agency  within 
the  Intelligence  Community  shall  open  mail  or 
examine  envelopes  In  United  States  postal 
channels,  except  In  accordance  with  applicable 
statutes  and  regulations.  No  agency  within  the 
Intelligence  Community  shall  open  mall  of  a 
Uniled  States  person  abroad  except  as  permit- 
ted by  procedures  established  pursuant  to  Sec- 
tion 2-201. 

2-206.  Physical  Surveillance.  The  FBI  may 
conduct  physical  surveillance  directed  against 
United  States  persons  or  others  only  In  the 
course  ol  a lawful  Investigation.  Other  agencies 
within  the  Intelllgence^Communily  may  not  un- 
dertake any  physical  surveillance  directed 
against  a United  States  person  unless: 

(a)  The  surveillance  Is  conducted  outside 
the  United  States  and  the  person  being  surv- 
ellled  Is  reasonably  believed  to  be  acting  on 
behalf  of  a foreign  power,  engaging  In  Interna- 
tional terrorist  aclivilies,  or  engaging  In  narcot- 
ics production  or  trafficking: 

(b)  The  surveillance  Is  conducted  solely  tor 
the  purpose  ot  Identifying  a person  who  Is  In 
contact  with  someone  who  Is  the  subject  ol  a 
foreign  Intelligence  or  counterintelligence  In- 
vestigation; or 

(c)  Thai  person  Is  being  survellled  lor  the 
purpose  of  protecting  foreign  Intelligence  and 
counterintelligence  sources  and  methods  from 
unauthorized  disclosure  or  Is  the  subject  of  a 
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lawful  counterintelligence,  personnel,  physical 
or  communications  security  investigation. 

(d)  No  surveillance  under  paragraph  (c)  of 
this  section  may  be  conducted  within  the  United 
States  unless  the  person  being  surveilled  Is  a 
present  employee,  Intelligence  agency  con- 
tractor or  employee  of  such  a contractor,  or  Is  a 
military  person  employed  by  a non-intelligence 
element  of  a military  service.  Outside  the  United 
States  such  surveillance  may  also  be  conduct- 
ed against  a former  employee,  intelligence 
agency  contractor  or  employee  of  a contractor 
or  a civilian  person  employed  by  a non-intelll- 
gence  element  of  an  agency  within  the  Intelli- 
gence Community.  A person  who  Is  In  contact 
with  such  a present  or  former  employee  or  con- 
tractor may  also  be  survellled,  but  only  to  the 
extent  necessary  to  Identify  that  person. 

2-207.  Undisclosed  Participation  In  Domes- 
tic Organizations.  No  employees  may  |oin,  or 
otherwise  participate  In,  any  organlzallon  wilhln 
the  United  Stales  on  behalf  of  any  agency  with- 
in the  Intelligence  Community  without  disclos- 
ing their  Intelligence  affiliation  to  appropriate 
officials  of  the  organization,  except  as  permit- 
ted by  procedures  established  pursuant  to  Sec- 
tion 2-201.  Such  procedures  shall  provide  for 
disclosure  of  such  affiliation  in  alt  cases  unless 
the  agency  head  or  a designee  approved  by  the 
Attorney  General  finds  that  non-disclosure  Is 
essential  to  achieving  lawful  purposes,  and  that 
finding  Is  subject  fo  review  by  the  Attorney  Gen- 
eral. Those  procedures  shall  further  limit  undis- 
closed participation  to  cases  where: 

(a)  The  participation  Is  undertaken  on  behalf 
of  the  FBI  In  the  course  of  a lawful  investigation; 

(b)  The  organization  concerned  la  com- 
posed primarily  ot  individuals  who  are  not  Unit- 
ed States  persons  and  Is  reasonably  believed 
to  be  acting  on  behalf  of  a foreign  power;  or 

(c)  The  participation  Is  strictly  limited  In  its 
nature,  scope  and  duration  to  that  necessary 
for  other  lawful  purposes  relating  to  foreign  in- 
telligence and  Is  a type  of  participation  ap- 
proved by  the  Attorney  General  and  set  forth  In 
a public  document  No  such  participation  may 
be  undertaken  for  the  purpose  of  influencing 
the  activity  of  the  organization  or  Its  members. 
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2-208.  Collection  of  Nonpubllcly  Available 
Information.  No  agency  within  the  Intelligence 
Community  may  collect,  disseminate  or  store 
Information  concerning  the  activities  ot  United 
States  persons  that  Is  not  available  publicly, 
unless  It  does  so  with  their  consent  or  as  permit- 
ted by  procedures  established  pursuant  to  Sec- 
tion 2-201.  Those  procedures  shall  limit  collec- 
tion, storage  or  dissemination  to  the  following 
types  ot  Information: 

(a)  Information  concerning  corporations  or 
other  commercial  organizations  or  activities 
that  constitutes  foreign  intelligence  or 

counterintelligence; 

(b)  Information  arising  out  of  a lawful  coun- 
terintelligence or  personnel,  physical  or  com- 
munications security  Investigation; 

(c)  Information  concerning  present  or  former 
employees,  present  or  former  intelligence 
agency  contractors  or  their  present  or  former 
employees  or  applicants  for  any  such  employ- 
ment or  contracting,  which  Is  needed  to  protect 
foreign  Intelligence  or  counterintelligence 
sources  or  methods  from  unauthorized 
disclosure; 

(d)  Information  needed  solely  to  Identify  Indi- 
viduals in  contact  with  those  persons  described 
in  paragraph  (c)  of  this  section  or  with  someone 
who  is  the  sub|ect  of  a lawful  foreign  Intelli- 
gence or  counterintelligence  Investigation; 

(e)  Information  concerning  persons  who  are 
reasonably  believed  to  be  potential  sources  or 
contacts,  but  only  for  the  purpose  of  determin- 
ing the  suitability  or  credibility  of  such  persons; 

(I)  Information  constituting  foreign  intelli- 
gence or  counterintelligence  gathered  abroad 
or  from  electronic  surveillance  conducted  In 
compliance  with  Section  2-202  or  from  cooper- 
ating sources  in  the  United  States; 

(g)  Information  about  a person  who  Is  rea- 
sonably believed  to  be  acting  on  behalf  of  a 
foreign  power,  engaging  In  international  terror- 
ist activities  or  narcotics  production  or  traffick- 
ing, or  endangering  the  safety  of  a person  pro- 
tected by  the  United  States  Secret  Service  or 
the  Department  of  State; 

(h)  Information  acquired  by  overhead  recon- 
naissance not  directed  at  specific  United  States 
persons; 

(I)  Information  concerning  United  States  per- 
sons abroad  that  Is  obtained  in  response  to 
requests  from  the  Department  of  State  (or  sup- 


port of  its  consular  responsibilities  relating  to 
the  welfare  of  those  persons; 

(J)  Information  collected,  received,  dissemi- 
nated or  stored  by  the  FBI  and  necessary  to 
fulfill  Its  lawful  Investigative  responsibilities;  or 

(k)  Information  concerning  persons  or  activi- 
ties that  pose  a clear  threat  to  any  facility  or 
personnel  of  an  agency  within  the  Intelligence 
Community.  Such  Information  may  be  retained 
only  by  the  agency  threatened  and,  If  appropri- 
ate, by  the  United  Slates  Secret  Service  and  the 
FBI. 

2-3.  Additional  Restrictions  and  Limitations. 

2-301 . Tax  Inlormalion.  No  agency  within  the 
Intelligence  Community  shall  examine  tax  re- 
turns or  tax  Information  except  as  permitted  by 
applicable  law. 

2-302.  Restrictions  on  Experimentation.  No 
agency  within  the  Intelligence  Community  shall 
sponsor,  contract  for,  or  conduct  research  on 
human  subjects  except  In  accordance  with 
guidelines  Issued  by  the  Department  of  Health. 
Education  and  Welfare.  The  subject's  informed 
consent  shall  be  documented  as  required  by 
those  guidelines. 

2-303.  Restrictions  on  Contracting.  No  agen- 
cy within  the  Intelligence  Community  shall  enter 
Into  a contract  or  arrangement  tor  the  provision 
of  goods  or  services  with  private  companies  or 
Institutions  In  the  United  States  unless  the 
agency  sponsorship  is  known  to  the  appropri- 
ate officials  of  the  company  or  Institution.  In  the 
case  of  any  company  or  Institution  other  than  an 
academic  Institution,  Intelligence  agency  spon- 
sorship may  be  concealed  where  It  is  deter- 
mined, pursuant  to  procedures  approved  by  the 
Attorney  General,  that  such  concealment  Is 
necessary  to  maintain  essential  cover  or  propri- 
etary arrangements  for  authorized  Intelligence 
purposes. 

2-304.  Restrictions  on  Personnel  Assigned 
to  Other  Agencies.  An  employee  detailed  to 
another  agency  within  the  federal  government 
shall  be  responsible  to  the  host  agency  and 
shall  not  report  to  the  parent  agency  on  the 
affairs  of  the  host  agency  unless  so  directed  by 
the  host  agency.  The  head  of  the  host  agency, 
and  any  successor,  shall  be  Informed  of  the 
employee's  relationship  with  the  parent 
agency. 
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2-305.  Prohibition  on  Assassination.  No  per- 
son employed  by  or  acting  on  behalf  of  the 
United  States  Government  shall  engage  In,  or 
conspire  to  engage  In,  assassination. 

2-308.  Restrictions  on  Special  Activities.  No 
component  of  the  United  States  Government 
except  an  agency  within  the  Intelligence  Com- 
munity may  conduct  any  special  activity.  No 
such  agency  except  the  CIA  (or  the  military 
services  In  wartime)  may  conduct  any  special 
activity  unless  the  President  determines,  with 
the  SCC’s  advice,  that  another  agency  Is  more 
likely  to  achieve  a particular  objective. 

2-307.  Restrictions  on  Indirect  Participation 
In  Prohibited  Activities.  No  agency  of  the  Intelli- 
gence Community  shall  request  or  otherwise 
encourage,  dlrectty  or  indirectly,  any  person, 
organization,  or  government  agency  to  under- 
take activities  forbidden  by  this  Order  or  by 
applicable  law. 

2-308.  Restrictions  on  Assistance  to  Law  En- 
forcement Authorities.  Agencies  within  the  In- 
telligence Community  other  than  the  FBI  shall 
not,  except  as  expressly  authorized  by  law: 

(a)  Provide  services,  equipment,  personnel 
or  facilities  to  the  Law  Enforcement  Assistance 
Administration  (or  its  successor  agencies)  or  to 
state  or  local  police  organizations  of  the  United 
States;  or 

(b)  Participate  In  or  fund  any  law  enforce- 
ment activity  within  the  United  States. 

2-309.  Permissible  Assistance  to  Law  En- 
forcement Authorities.  The  restrictions  In  Sec- 
tion 2-308  shall  not  preclude: 

(a)  Cooperation  with  appropriate  law  en- 
forcement agencies  tor  the  purpose  of  protect- 
ing the  personnel  and  facilities  of  any  agency 
within  the  Intelligence  Community; 


(b)  Participation  In  law  enforcement  activi- 
ties, In  accordance  with  law  and  this  Order,  to 
Investigate  or  prevent  clandestine  Intelligence 
activities  by  foreign  powers,  International  nar- 
cotics production  and  trafficking,  or  Internation- 
al terrorist  actMtles;  or 

(c)  Provision  of  specialized  equipment,  tech- 
nical knowledge,  or  assistance  of  expert  per- 
sonnel for  use  by  any  department  or  agency  or, 
when  lives  are  endangered,  to  support  local  law 
enforcement  agencies.  Provision  of  assistance 
by  expert  personnel  shall  be  governed  by  pro- 
cedures approved  by  the  Attorney  General. 

2-310.  Permissible  Dissemination  and  Stor- 
age of  Information.  Nothing  In  Sections  2-201 
through  2-309  of  this  Order  shall  prohibit: 

(a)  Dissemination  to  appropriate  law  en- 
forcement agencies  ot  Information  which  Indi- 
cates Involvement  In  activities  that  may  violate 
federal,  state,  local  or  foreign  laws; 

(b)  Storage  of  Information  required  by  law  to 
be  retained; 

(c)  Dissemination  of  Information  covered  by 
Section  2-208(a)-(j)  to  agencies  within  the  In- 
telligence Community  or  entitles  of  cooperating 
foreign  governments;  or 

(d)  Lawful  storage  or  dissemination  of  Infor- 
mation solely  for  administrative  purposes  not 
related  to  Intelligence  or  security. 

/•/  JftMV  Caatw 

The  White  House. 

January  24, 1978. 

[Filed  with  the  Office  of  the  Federal  Register, 
11:12  a.m.,  January  25, 1978J 
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Civil  and  Criminal  Sanctions 
Distinguished 

(1)  The  Internal  Revenue  Code  provides  civil 
and  criminal  sanctions  lor  violations  of  the  Inter- 
nal revenue  laws.  (See  IRM  9221.) 

(2)  The  civil  sanctions,  generally  assessed 
as  additions  to  the  tax  and  also  referred  to  as  ad 
valorem  penalties,  are  covered  In  Chapter  68  of 
the  Code.  Some  of  these  penalties  are:  the 
delinquency  penalty  (not  exceeding  25  per- 
cent) for  failure  to  file  a return  or  a timely  return 
(26  IRC  6651);  the  5 percent  negligence  penalty 
for  negligence  or  Intentional  disregard  of  rules 
and  regulations  (without  Intent  to  defraud)  (26 
IRC  6653(a));  and  the  50  percent  fraud  penalty 
on  an  underpayment  any  part  of  which  Is  due  to 
fraud  [26  IRC  6653(b));  but  the  fraud  and  delin- 
quency penalties  cannot  be  asserled  with  re- 
spect to  the  same  underpayment.  (26  IRC 
6653(d)]  Handbook  text  2 52  to  252.5  contain 
other  information  covering  ad  valorem 
penalties. 

(3)  The  criminal  sanctions,  generally  Involv- 
ing Imprisonment  and  fines,  are  covered  In 
Chapter  75  of  the  Code.  In  addition,  some  of  the 
criminal  sanctions  In  Title  18,  and  Title  31  United 
Stales  Code,  also  apply  to  Internal  revenue 
matters.  See  text  221  to  222,(33)  for  the  crimi- 
nal penalties  under  the  Internal  Revenue  Code 
and  Title  18,  and  Title  31  USC. 

(4)  Both  civil  and  criminal  sanctions  may  be 
Imposed  for  the  same  offense.  Although  crimi- 
nal sanctions  provide  punishment  tor  offenses, 
the  fraud  penalty  Is  a remedial  civil  sanction  lo 
safeguard  and  protect  the  revenue  and  to  reim- 
burse the  Government  for  the  heavy  expense  of 
Investigation  and  loss  resulting  from  the  taxpay- 
er's fraud.  ( Helvering  v.  Mitchell] 

(5)  Acquittal  In  a criminal  case  Is  not  decisive 
of  the  civil  fraud  Issue.  ( Helvering  v.  Mitchell] 
However,  a criminal  conviction  lor  Income  tax 
evasion  does  decide  the  fraud  issue  and  the 
taxpayer  is  collaterally  estopped  from  raising  It 
In  the  civil  proceedings.  ( Tomlinson  v.  Lelko- 
witz.  In  re  Amos.  Jerome  H.  Moore  v.  t/.S.)  The 
relationship  between  cMI  and  crlmlnlnal  cases 
Is  also  discussed  In  text  762:(3). 

(6)  The  burden  and  measure  of  proof  differs 
In  civil  and  crtminaf  cases.  In  the  latter,  the 
Government  must  prove  every  facet  of  the  of- 
fense and  show  guilt  beyond  a reasonable 
doubt.  In  civil  cases,  the  Commissioner's  deter- 
mination of  the  deficiency  Is  presumptively  cor- 
rect and  the  burden  is  placed  on  the  taxpayer  to 
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overcome  this  presumption.  When  fraud  Is  al- 
leged the  Government  has  the  burden  of  estab- 
lishing such  fraud  by  clear  and  convincing  evi- 
dence. Text  323.6  contains  further  Information 
on  the  burden  of  proof. 

(7)  The  tax  computation  In  a particular  case 
may  differ  for  civil  and  criminal  purposes  since 
the  evidence  relating  to  certain  of  the  Income 
adjustments  may  not  meet  the  criteria  of  proof 
necessary  in  a criminal  case  although  It  may  be 
adequate  for  the  civil  case.  There  also  may  be 
adjustments  of  a controversial  or  off-setting  na- 
ture which  are  allowed  In  the  criminal  tax  com- 
pulation to  remove  controversial  issues  from 
the  criminal  action,  as  well  as  additional  adjust- 
ments or  disallowances  of  a minor,  technical, 
and  non-fraudulent  nature  which  are  consid- 
ered solely  for  civil  purposes. 

(8)  The  civil  liability  and  the  ad  valorem  pen- 
alties are  generally  assessed  against  the  tax- 
payer, whereas  any  person  who  partakes  In  the 
commission  of  an  offense  Is  subject  to  the  crim- 
inal sanctions  of  the  law.  For  example,  any 
person  who  willfully  attempts  to  evade  or  defeat 
any  tax  or  the  payment  thereof,  even  though  It  is 
not  his/her  own  tax  liability,  could  be  charged 
with  this  offense.  Thus,  A can  be  charged  with 
evading  B's  tax;  a spouse  can  be  charged  with 
evading  the  other  spouse's  tax;  and  corporate 
officers  In  addition  to  the  corporation  can  be 
charged  with  evading  the  corporation's  tax. 
(U.S.  v.  Troy,  U.S.  v.  Augustine]  Participation  In 
the  commission  of  an  offense  Includes  the  fail- 
ure of  a person  to  perform  a required  act.  A 
person  Is  defined  In  IRC  7343  es  follows: 

"The  term  'person'  as  used  h tNs  chapter  Indudes  an 
officer  or  employee  o!  a corporation,  or  a member  or  em- 
ployee of  a partnership,  who  as  such  officer,  employee,  or 
member  Is  under  a duty  to  perform  the  ad  In  rasped  of 
which  the  violation  occurs." 

(9)  Further  Information  on  parties  to  criminal 
offenses  Is  set  forth  In  322.3. 

412  tr-19-eo)  9791 

Avoidance  Distinguished  From 
Evasion 

Avoidance  of  taxes  Is  not  a criminal  offense. 
Any  attempt  to  reduce,  avoid,  minimize,  or  alle- 
viate taxes  by  legitimate  means  is  permissible. 
The  distinction  between  avoidance  and  eva- 
sion Is  tine  yet  definite.  One  who  avoids  tax 
doo3  not  conceal  or  misrepresent.  He  shapes 
events  to  reduce  or  eliminate  tax  liability  and, 
upon  the  happening  ot  the  events,  makes  a 
complete  disclosure.  Evasion  on  the  other  hand 
Involves  deceit,  subterfuge,  camouflage,  con- 
cealment, some  attempt  to  color  or  obscure 
events,  or  making  things  seem  other  than  they 
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are.  For  example,  the  creation  of  a bona  fide 
partnership  lo  reduce  the  tax  liability  of  a busi- 
ness by  dividing  the  Income  among  several 
Individual  partners  Is  tax  avoidance.  However, 
the  (acts  ot  a particular  case  may  show  that  an 
alleged  partnership  was  not  in  (act  established 
and  that  one  or  more  of  the  alleged  partners 
secretly  returned  his/her  share  ot  the  profits  to 
the  real  owner  ot  the  business,  who  In  turn  did 
not  report  this  Income.  This  would  be  an  in- 
stance ot  attempted  evasion. 

413  11-19-90)  0761 

Attempted  Evasion  of  Tax  or 
Payment  TTiereof  (IRC  7201) 

413.1  o-ie-eo)  »7#1 

Statutory  Provlstona 

The  willful  attempt  In  any  manner  to  evade  or 
defeat  any  tax  and  the  willful  attempt  In  any 
manner  to  evade  or  defeat  the  payment  of  any 
tax  constitute  criminal  offenses.  The  statutory 
provisions  covering  these  offenses  are  set  forth 
In  IRC  7201  and  are  quoted  In  full  In  text  221.2 
and  IRM  9212. 

413.2  (9-9-eo)  S7„ 

Elements  of  the  Offenses 

(1)  The  elements  ol  the  offense  of  willfully 
attempting  In  any  manner  to  evade  or  defeat 
any  tax  are:  Additional  tax  due  and  owing;  an 
attempt  In  any  manner  to  evade  or  defeat  any 
tax;  and  willfulness. 

(a)  Additional  tax  due  and  owing — The 
Government  must  establish  that  at  the  time  the 
offense  was  committed  an  additional  tax  was 
due  and  owing;  that  the  taxpayer  "owed  more 
tax  than  ha  reported.”  (U.S.  v.  Schenck;  Gleck- 
man  v.  U.S.;  Vnkoff  v.  U.S]  However,  It  Is  not 
necessary  to  prove  evasion  ot  the  lull  amount 
alleged  In  the  Indictment.  It  would  be  sufficient 
to  show  that  a substantial  amount  of  the  tax  was 
evaded  (U.S.  v.  Schenck;  Vnkoff  v.  U.S.),  and 
this  need  not  be  measured  In  terms  ot  gross  and 
net  Income  or  by  any  particular  percentage  ot 
the  tax  shown  to  be  due  and  payable.  (U.S.  v. 
Nunan]  Carryback  losses  are  technically  no  le- 
gal Impediment  to  prosecution  tor  years  In 
which  they  eliminate  the  tax  liability.  [Willing- 
ham v.  U.S.)  However,  the  probability  of  convic- 
tion could  be  lessened  where  It  Is  shown  that  a 
tax  deficiency  does  not  exist  by  operation  of 
law.  Likewise,  the  acceptance  by  Government 
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agents  ot  agreement  Form  870  (Waiver  ol  Re- 
strictions on  Assessment  and  Collection  ot  De- 
ficiency In  Tax  and  Acceptance  ol  Overassess- 
ment) does  not  bar  prosecution.  {Clark  v.  U.S.) 
However,  experience  has  demonstrated  that 
attempts  to  pursue  both  the  criminal  and  the 
clvllaspectsofacase  concurrently  may  jeopar- 
dize the  successful  completion  ot  the  criminal 
case.  As  a result,  Policy  Statement  P-4-84  pro- 
vides, among  other  things,  that  the  conse- 
quences of  cMI  enforcement  actions  on  mat- 
ters Involved  In  the  criminal  investigation  and 
prosecution  case  should  be  carefully  weighed. 
See  IRM  9324.3  for  further  Instructions  on  bal- 
ancing the  civil  and  criminal  aspects  of 
Investigations. 

(b)  Attempt  to  evade  or  defeat  any  tax. 

1 The  substance  ot  the  offense  under 
IRC  7201  Is  the  term  "attempt  In  any  manner." 
Attempt  does  not  mean  that  one  whose  efforts 
are  successful  cannot  commit  the  crime  of  will- 
ful attempt.  The  crime  Is  complete  when  the 
attempt  Is  made  and  nothing  is  added  to  Its 
criminality  by  success  or  consummation,  as 
would  be  the  case  with  respect  to  attempted 
murder,  tt  has  been  held  that  “attempts  cover 
both  successful  and  unsuccessful  endeavors 
or  efforts"  and  that  "a  willful  attempt  lo  evade  or 
defeat  an  Income  tax  Includes  successful,  as 
well  as  futile  endeavors."  [ O'Brien  v.  U.S.)  As 
the  courts  have  stated,  "The  real  character  ol 
the  offense  Ilea,  not  In  the  (allure  to  file  a return 
or  In  the  filing  of  a (also  return,  but  rather  In  the 
attempt"  to  evade  any  tax.  [ Emmlch  v.  U.S. ) 
The  statute  does  not  define  attempt,  nor  does  it 
limit  or  define  the  means  or  methods  by  which 
the  attempt  to  evade  or  defeat  any  tax  may  be 
accomplished.  However,  It  has  been  judicially 
determined  that  the  term  "attempt".  Implies 
some  affirmative  action  or  the  commission  of 
some  overt  act.  [ Spies  v.  U.S  ] The  actual  filing 
of  a false  or  fraudulent  return  Is  not  requisite  tor 
the  commission  of  the  offense  (U.S.  v.  Alba- 
nese]  though  the  filing  ol  such  a return  Is  the 
usual  attempt  to  evade  or  defeat  tha  tax.  [Myres 
v.  U.S.;Guzlkv.  U.S.)  A false  statement  made  to 
Treasury  agents  tor  the  purpose  of  concealing 
unreported  Income  has  also  been  |udlclally  de- 
termined lo  be  an  attempt  to  evade  or  defeat 
the  fax.  [U.S.  v.  Beacon  Brass  Co;  Canton  v. 
U.S] 


2 The  willful  omission  of  a duty  or  the 
willful  failure  to  perform  a duty  Imposed  by  stat- 
ute does  not  per  se  constitute  an  attempt  to 
evade  or  defeat.  However,  a willful  omission  or 
failure  (such  as  a willful  failure  to  make  and  file  a 
return)  when  coupled  with  affirmative  acts  or 
conduct  from  which  an  attempt  may  be  Inferred 
would  constitute  an  attempt.  In  the  case  of 
Spies  v.  United  States  (Spies  v.  U.S.],  the  Su- 
preme Court  gave  certain  Illustrations  from 
which  acts  or  conduct  the  attempt  to  evade  dr 
deleat  any  tax  may  be  inferred;  such  as  keeping 
a double  set  of  books  (Nora  v.  U.S.];  making 
false  entries,  alterations,  invoices,  or  docu- 
ments [ll.S.  v.  Lange;  Gariepyv.  Lf.S.);  destruc- 
tion of  books  or  records  (Voffe  v.  US. ; Gariepy 
v.  U S );  concealment  of  assets  or  covering  up 
sources  of  income  (G endelman  v.  U.S. ];  han- 
dling of  one’s  affairs  to  avoid  making  the  rec- 
ords usual  In  transactions  of  the  kind 
(Gleckmman  v.  U.S.;  U.S.  v.  Homstein];  and  any 
conduct,  the  likely  effect  of  which  would  be  to 
mislead  or  to  conceal;  In  other  words,  In  any 
manner.  T ext  423:(2)  contains  a list  of  the  more 
common  tax  evasion  schemes. 

3 It  is  well  settled  that  a separate  of- 
fense may  be  committed  with  respect  to  each 
year.  Therefore,  an  attempt  tor  one  year  Is  a 
separate  offense  from  an  attempt  for  a different 
year.  (U.S.  v.  Stoehr J 

4 There  may  also  be  more  than  one  vio- 
lation In  one  year  resulting  from  the  same  acts 
such  as  the  willful  attempt  to  evade  the  pay- 
ment of  tax  and  the  willful  attempt  to  evade  tax. 
(U.S.  v.  Bardin)  Likewise  there  may  be  charged 
a willful  a llempt  to  evade  tax  and  a willful  failure 
to  file  a return  lor  the  same  year.  [U.S.  v.  Kates) 

(c)  Willfulness — The  attempt  In  any  man- 
ner to  evade  or  deleat  any  tax  must  be  willful, 
and  willfulness  has  been  defined  as  an  act  or 
conduct  done  with  a bad  or  evil  purpose.  [U.S.  v. 
Murdock]  Mere  understatement  of  Income  and 
the  filing  of  an  Incorrect  return  does  not  In  Itself 
constitute  willful  attempted  tax  evasion.  ( Hol- 
land v.  U.S.)  The  offense  Is  made  out  when 
conduct  such  as  exemplified  In  the  Spies  case 
(supra)  Is  present.  Text  41(11)  contains  a further 
discussion  of  willfulness. 

(2)  The  elements  of  the  offense  of  willfully 
attempting  in  any  manner  to  evade  or  defeat  the 
payment  of  any  fax  are:  A tax  due  and  owing;  an 
attempt  to  evade  or  deleat  the  payment  of  any 
tax;  and  willfulness. 

(a)  A fax  due  and  owing — The  Govern- 
ment must  establish  that  a tax  Is  due  and  owing 
at  the  time  the  otlense  Is  committed.  This 


amount  need  not  be  any  additional  tax  or  defi- 
ciency but  could  be  the  amount  of  tax  shown  on 
the  original  return  which  had  not  been  paid. 

(b)  Attempt  to  evade  or  defeat  the  pay- 
ment of  any  tax — The  mere  failure  or  willful 
failure  to  pay  any  tax  does  not  constitute  an 
attempt  to  evade  or  deleat  the  payment  ol  any 
tax.  The  comments  set  out  In  (1)(b)  above  with 
respect  to  attempts  also  apply  to  this  offense. 
The  attempt  Implies  some  affirmative  action  or 
the  commission  of  some  overt  act.  Examples  of 
such  action  or  conduct  relating  to  the  attempted 
evasion  of  the  payment  of  the  tax  are  found  In 
the  Giglio  case.  (U.S.  v.  Giglio]  These  are  con- 
cealing assets;  reporting  Income  through  oth- 
ers; misappropriating,  converting,  and  diverting 
corporate  assets;  together  with  filing  late  re- 
turns, failing  to  withhold  taxes  as  required  by 
law,  filing  false  declarations  of  estimated  taxes, 
and  filing  false  tentative  corporate  returns. 

(c)  Willfulness — The  comments  set  forth 
in  (1)(c)  above  and  In  41(1 1)  on  willfulness  apply 
equally  to  this  offense.  Courts  have  held  that 
disbursement  of  available  funds  to  creditors 
other  than  the  Government  [ Wilson  v.  U.S.),  or 
to  corporate  stockholders  [U.S.  v.  Jannuzzlo]  is 
not  of  Itself  an  attempt  to  evade  or  defeat  pay- 
ment of  taxes. 

(3)  Venue  and  Statute  of  Limitations— Ven- 
ue for  these  offenses  lies  In  the  Judicial  district  in 
which  the  return  Is  filed  or  other  overt  acts  are 
committed.  A further  discussion  of  this  sub|ect 
Is  In  727.  The  statutory  period  of  limitations  for 
these  offenses  Is  six  years.  A more  complete 
discussion  of  this  subject  Is  In  419. 

414  (i-is so)  0791 

Failure  to  Collect,  Account  For, 
and  Pay  Over  Tax 

414.1  tt-teso)  oral 

Willful  Failure  to  Collect,  Account 
For,  and  Pay  Over  Tax  (IRC  7202) 

414.11  (t-ts-eo;  0701 

Statutory  Provisions 

It  is  a criminal  offense  II  any  person  required 
to  collect,  account  for,  and  pay  over  any  tax 
willfully  fails  to  collect  or  truthfully  account  for 
and  pay  over  such  tax.  The  statutory  provisions 
covering  this  violation  are  set  forth  In  full  In 
221.3.  Information  showing  the  applicable  civil 
penalty  Is  set  forth  in  252.5. 
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414.12  ((-10-00;  070, 

Elements  of  Offense 

(1)  The  elements  of  a criminal  violation  under 
this  Code  section  are: 

(a)  One  or  both  of  the  following: 

1 A duty  to  collect  any  tax. 

2 A duty  to  account  for  and  pay  over  any 
tax. 

(b)  One  or  both  of  the  following: 

1 Failure  to  collect  any  tax. 

2 Failure  to  truthfully  account  for  and 
pay  over  any  tax. 

(c)  Willfulness.  (The  subject  of  willfulness 
Is  covered  in  41(11).) 

(2)  Venue  lies  In  the  Judicial  district  where  the 
act  should  have  been  performed  (U.S.  v.  Com- 
merford]  and  a three-year  period  of  limitations  Is 
applicable  to  this  offense,  which  Is  a felony. 
Further  Information  concerning  the  statute  of 
limitations  Is  contained  In  419. 

(3)  Section  406.603,  Code  of  Federal  Regu- 
lations. states,  "The  return  shall  be  signed  and 
verified  by.  . . . (2)  the  President,  Vice-Presi- 
dent, or  other  principal  officer,  If  the  employer  Is 
a corporation."  However,  considerable  difficul- 
ty has  been  encountered  In  determining  the 
"person”  charged  with  the  duty  ol  collecting, 
accounting  for  and  paying  over  taxes,  especial- 
ly In  cases  involving  small  corporations  where 
the  precise  duties  of  the  officers  are  not  clearly 
defined  or  rigidly  carried  out.  For  example,  In 
the  case  of  U.S.  v.  Fago,  It  was  determined  that 
although  the  president  of  the  corporation  was 
the  dominating  force  In  the  management  of  the 
firm,  the  fact  that  there  were  other  officers  who 
signed  some  returns  and  engaged  In  financial 
activities  on  behalf  of  the  coporation  made  It 
doubtful  whether  the  president  was  the  officer 
under  a duty  to  perform  the  required  acts,  and 
the  Indictment  was  dismissed.  On  the  other 
hand,  there  Is  a reported  decision  (Wilson  v. 
U.S.)  which  holds  that  the  term  "person”  In- 
cludes a chief  executive  officer  of  a corporation 
who  possesses  the  authority  to  determine  how 
corporate  funds  should  be  expended.  Accord- 
ingly. It  Is  Imperative  to  ascertain  the  various 
activities  and  responsibilities  of  all  officers  of  a 
corporation  before  recommending  prosecution 
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against  any  one  of  them  as  the  "person"  de- 
fined In  IRC  7343. 

(4)  Willfulness  under  this  Code  section  re- 
fers to  motive  or  purpose  and  includes  some 
element  of  an  evil  motive  and  want  of  fustifica- 
tlon  In  view  of  all  the  financial  circumstances  of 
the  taxpayer.  It  is  not  enough  merely  to  prove 
that  the  acts  were  knowingly  and  Intentionally 
committed.  (Paddock  v.  Siemoneit ) For  exam- 
ple, a successful  prosecution  under  this  section 
was  based  upon  the  following  facts:  The  tax- 
payer filed  timely  employment  tax  returns  but 
habitually  failed  to  pay  the  amount  of  tax  shown 
to  be  due  thereon.  He  willingly  signed  agree- 
ments for  partial  payments,  made  the  first  pay- 
ment, and  then  ignored  further  requests  for  pay- 
ments. When  his  bank  accounts  were  levied 
upon,  he  closed  the  accountnts  and  made  ar- 
rangements with  his  customers  to  receive  fu- 
ture payments  In  cash.  All  his  assets  were  then 
transferred  to  the  names  of  others.  His  only 
defense  was  that  he  used  the  money  withheld 
from  his  employees  to  meet  current  operating 
expenses.  An  analysis  of  his  bank  accounts 
and  records  of  personal  expenditures  showed 
that,  contrary  to  his  contentions,  a profit  was 
realized  from  the  business  In  all  years  and  funds 
were  available  to  pay  the  taxes  shown  on  the 
returns. 

(5)  Violations  under  this  section  usually  In- 
volve failure  to  truthfully  account  for  and  pay 
over  withholding,  social  security,  and  excise 
taxes  with  the  exception  of  wagering  excise 
taxes.  Failure  to  file  returns  would  Involve  viola- 
tions of  IRC  7203  (text  415)  and  filing  false  and 
fraudulent  returns  would  constitute  violations 
under  IRC  7201  (text  413). 

(6)  Willful  failure  to  truthfully  account  for  and 
pay  over  Is  considered  to  be  an  Inseparable 
dual  obligation.  [Chief  Counsel  memo,  5-8-84, 
*-'C:E-172.J  Failure  to  pay,  even  though  an  ac- 
counting Is  made  In  the  sense  of  a return  filed, 
leaves  the  duty  as  a whole  unfulfilled. 

414.2  (i-te-eo)  „„ 

Failure  to  Collect  and  Account 
For  Certain  Collected  Taxes 
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414.21  (1-18-80)  8781 

Statutory  Provisions 
It  Is  a criminal  offense  to  (all,  after  doe  notice 
(26  USC  7512),  to  collect  and  deposit.  In  a 
special  trust  account  (or  the  United  Slates,  em- 
ployment, withholding,  and  certain  excise  taxes 
(Employment  Taxes  Imposed  by  Subtitle  C and 
Miscellaneous  Excise  Taxes  Imposed  by  Chap- 
ter 33  which  pertain  to  Communications  and 
Transportation  of  persons  by  air — See  text 
453.2.)  and  to  keep  the  funds  In  the  account 
until  payment  over  to  the  United  States.  The 
statutory  provisions  covering  this  violation  are 
set  forth  In  full  In  text  221.(12). 


414.22  (1-18-80)  8781 

Elements  ol  Offense 

(1)  The  elements  of  a criminal  violation  under 
this  Code  section  are: 

(a)  One  or  more  of  the  following: 

1 A duty  to  collect  employment  taxe9  or 
certain  miscellaneous  excise  taxes. 

2 A duty  to  account  for  and  pay  over 
employment  taxes  or  certain  mlscellanous  ex- 
cise taxes. 

(b)  One  or  more  of  the  following: 

1 Failure  to  collect  employment  taxes  or 
certain  miscellaneous  excise  taxes. 

2 Failure  to  truthfully  account  for  and 
pay  over  employment  taxes  or  certain  miscella- 
neous excise  taxes. 

(c)  Notice,  delivered  In  hand,  instructing 
the  taxpayer  to  collect  and  deposit  employment 
taxes  or  certain  miscellaneous  excise  taxes  In  a 
separate  bank  account  designated  as  a special 
fund  in  trust  for  the  United  States  and  to  keep 
the  taxes  so  collected  In  the  account  until  pay- 
ment over  to  the  United  States. 

(d)  One  or  more  of  the  following  with  re- 
spect to  taxes  collectible  alter  the  receipt  of 
notice: 

1 Failure  to  collect  employment  taxes  or 
certain  excise  taxes; 

2 Failure  lo  deposit  employment  taxes 
or  certain  excise  taxes  In  a special  trust  account 
for  the  United  States; 

3 Failure  lo  keep  the  collected  taxes  In  a 
special  tru9t  account  until  payment  over  to  the 
United  States. 

(e)  One  or  more  of  the  following: 

1 Absence  of  Information  showing  that 
the  person  had  reasonable  doubt  as  to  whether 
the  law  required  the  collection  of  the  tax,  or  that 
he/she  had  reasonable  doubt  that  he/she  was 


the  one  who  was  required  by  law  to  collect  the 
tax; 

2 Absence  of  Information  showing  that 
the  failure  to  collect,  deposit  and  to  keep  the  tax 
In  a separate  account  was  due  to  circum- 
stances beyond  the  control  of  the  taxpayer. 

(2)  Venue  lies  in  the  judicial  district  where  the 
act  should  have  been  performed  (U.S.  v.  Com- 
mortorcfl  and  a three-year  period  of  limitations 
(26  USC  6531)  is  applicable  to  this  olfense, 
which  Is  a misdemeanor.  Further  Information 
concerning  statute  of  limitations  is  contained  in 
419. 

(3)  In  the  case  of  a corporation,  partnership 
or  trust,  notice  delivered  In  hand  to  an  officer, 
partner,  or  trustee  is  deemed  to  be  notice  deliv- 
ered in  hand  to  the  corporation,  partnership,  or 
trust  and  to  all  officers,  partners,  trustees  and 
employees  thereof. 

(4)  A lack  of  funds  Immediately  after  the  pay- 
ment of  wages  (whether  or  not  resulting  from 
the  payment  of  wages)  Is  not  considered  a cir- 
cumstance beyond  a person's  control.  For  ex- 
ample, If  an  employer  received  the  required 
notice  and  had  gross  payroll  requirements  of 
$1,000  with  respect  to  which  he/she  was  re- 
quired to  withhold  $100  of  Income  tax  and  If  he/ 
she  had  on  hand  only  $900  and  paid  out  the 
entire  amount  In  wages,  withholding  nothing, 
the  fact  that  the  net  wages  due  equaled  that 
amount  would  not  relieve  him/her  of  the  penal- 
ty Imposed  by  this  Code  section.  [Senate  Com- 
mittee on  Finance  Report  (No.  1182,  85!h  Con- 
gress) (Jan.  23,  1958)  3 U.S.  Cong.  News  '58, 
Page  255.) 

(5)  Circumstances  causing  a lack  of  funds 
after  the  payment  of  wages  (but  not  Immediate- 
ly after)  which  are  considered  beyond  a taxpay- 
er’s control  Include:  theft,  embezzlement,  or 
destruction  of  the  business  by  fire,  flood,  or 
other  casualty,  occurring  within  the  period  be- 
fore which  the  person  was  required  to  deposit 
the  funds;  or  the  failure  of  the  bank  In  which  the 
person  deposited  the  funds  prior  to  transferring 
them  to  the  Government's  trust  account.  A lack 
of  funds  due  to  the  payment  of  creditors  would 
not  be  considered  such  a circumstance.  (l/.S.  v. 
Plotkln] 

(6)  Procedures  to  be  used  In  Trust  Fund  Cas- 
es (IRC  7512  and  7215)  are  contained  In  IRM 
9340. 
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415  (1-18-80)  8781 

Willful  Failure  to  File  Returns, 

Supply  Information,  or  Pay  Tax 
(IRC  7203) 

4 1 5.1  (1-18-80)  8781 

Statutory  Provisions 

The  willful  failure  to  make  any  return  (other 
than  a declaration  of  estimated  tax);  or  to  pay 
any  estimated  tax  or  tax;  or  to  keep  records;  or 
to  supply  Information,  at  the  time  or  times  re- 
quired by  law  or  regulation,  constitutes  a crimi- 
nal offense.  Any  one  of  the  above  violations  is  a 
separate  ollense.  The  statutory  provisions  cov- 
ering these  offenses  are  set  forth  in  IRC  7203 
and  are  quoted  in  full  In  221.4. 

415.2  (1-18-80)  8781 

Elements  of  the  Offenses 

415.21  (1-18-80)  8781 

Willful  Failure  to  Make  a Return 

(1)  This  offense  applies  to  the  willful  failure  to 
make  any  type  of  required  return,  except  decla- 
rations of  estimated  tax.  The  following  ele- 
ments of  the  offense  must  be  established  to 
sustain  a conviction:  the  person  was  under  a 
duty,  as  required  by  law  or  regulations,  to  make 
a return  for  the  year  or  period  involved;  he/she 
failed  to  file  a return  for  such  year  or  period  at 
the  time  required  by  law  or  regulation;  and  the 
failure  to  file  such  return  was  willful.  (U.S.  v. 
McCormick ) 

(a)  A duty  lo  make  a return — The  general 
requirements  for  making  a return  are  set  forth  In 
IRC  6012  to  6046.  Persons  liable  under  IRC 
7203  Include  those  described  In  IRC  7343, 
quoted  In  41 1.(8).  In  corporate  cases  the  person 
responsible  for  filing  corporate  returns  may  be 
any  of  several  officials  and  it  will  be  a matter  of 
fact  to  be  developed  by  competent  evidence  a9 
tb  which  one  has  the  duty.  This  evidence  may 
be  proof  of  signing  past  Federal  returns  or  any 
state  returns,  or  It  may  be  in  the  corporate  by- 
laws or  minutes  of  directors'  meetings.  (U.S.  v. 
Fago]  A further  discussion  of  this  point  Is  con- 
tained in  414.12:(3). 

(b)  Failure  lo  make  a return  when  due. 

1 The  Government  must  establish  that  a 
return  was  due  within  the  time  provided  by  law 
or  regulations  and  that  there  was  a failure  to  file 
such  return  within  such  time.  The  time  within 
which  a return  must  befiledhasbeen  held  to  be 
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the  date  set  out  in  the  Code  or  under  regulations 
prescribed  by  the  Secretary  plus  that  last  date 
covered  in  any  extension  of  time  granted  by  the 
Secretary  or  the  Secretary's  delegate.  (U.S.  v. 
Habig;  Haskell  v.  U.S.)  The  date  when  a return  is 
due  under  the  Code  or  regulations  varies,  de- 
pending upon  the  type  of  tax  involved  or  the 
type  of  return  required  to  be  filed.  Thus,  individ- 
ual income  tax  returns,  self-employment  lax 
returns,  and  partnership  returns  made  on  the 
basis  of  the  calendar  year  shall  be  filed  on  or 
before  the  16th  day  of  April  following  the  close 
of  the  calendar  year;  or,  if  made  on  a liscal  year 
basis,  the  return  shall  be  filed  on  the  15th  day  of 
the  4th  month  following  the  close  of  the  fiscal 
year.  [26  USC  6072(a))  Corporate  returns  lor 
calendar  years  are  due  on  the  15th  day  of 
March;  or,  if  on  a fiscal  year  basis,  returns  are 
due  on  the  15th  day  of  the  3d  month  following 
the  close  of  the  fiscal  year.  [26  USC  6072(b)) 
IRC  6075  relates  to  the  time  for  filing  estate  and 
gill  lax  returns,  and  IRC  6071  and  the  regula- 
tions promulgated  thereunder  to  the  time  for 
filing  excise  tax  returns  and  other  forms  of  re- 
turns required  under  the  particular  type  of  tax 
Involved. 

2 In  addition  to  showing  that  a return 
was  due,  the  Government  must  establish  that 
the  person  did  not  file  a required  return  on  the 
due  date.  Usually  this  Is  accomplished  by  prov- 
ing that  the  defendant  did  not  file  a return  in  the 
district  of  his/her  legal  residence  or  principal 
place  of  business  (Haskell  v.  U.S.)  or  service 
center. 

(c)  The  failure  to  tile  a return  was  willful— 
The  Government  must  establish  willfulness  In 
the  failure  to  lile  a return.  However,  as  distin- 
guished from  willfulness  In  a lax  evasion  case, 
the  Government  need  not  prove  a tax  evasion 
motive.  Willfulness  connotes  something  "done 
with  a bad  purpose,  or  done  without  justiliable 
excuse,  or  done  stubbornly  or  obstinately  or 
perversely,  or  with  bad  motive."  (U.S.  v.  Cirillo] 
As  applied  to  this  offense  willful  means  volun- 
tary, purposeful,  deliberate,  and  intentional,  a3 
distinguished  from  accidental,  Inadvertent,  or 
negligent;  and  the  only  bad  purpose  or  bad 
motive  which  the  Government  must  prove  is  the 
deliberate  Intention  not  to  file  returns,  which 
such  person  knew  ought  to  have  been  filed,  so 
that  the  Government  would  not  know  the  extent 
ol  his/her  liability,  (Yarborough  v.  U.S.;  U.S.  v. 
DISIIvestro)  Although  an  additional  tax  due  is 
not  an  essential  element  of  the  olfense,  willful- 
ness is  difficult  to  establish  without  proof  of  a 
substantial  tax  liability. 


page  9781-261 

(9-8-80) 


w 

Handbook  lor  Special  Agents 


416.22  (i-ii-to)  #701 

Willful  Failure  to  Pay  Tax 

(1 ) This  ollense  applies  to  the  willful  failure  to 
pay  any  type  of  tax,  including  estimated  taxes. 
The  elements  ol  this  offense  are  that  the  per- 
son was  under  a duty  to  pay  a tax  which  was  due 
and  owing;  that  he/she  failed  to  pay  such  tax  at 
the  time  or  times  required  by  law  or  regulations; 
and  that  the  failure  to  pay  was  willful.  The  mere 
failure  lo  pay  the  tax  Is  not  a crime;  it  must  be 
willful.  Some  evil  motive  or  bad  purpose  must 
be  shown.  The  Supreme  Court  stated; 

"in  view  of  our  IradlUonal  aversion  to  imprisonment  (or 
debt,  we  would  not  without  the  dearest  mandesUon  ot  Con- 
gressional Intent  assume  that  mere  knowing  and  krtenllonal 
default  in  payment  of  a tax,  where  there  had  been  no  wtfltul 
tenure  lo  doctor e the  liability,  is  Intended  to  constitute  a crtm- 
ktal  ottenae  ol  any  degree.  We  would  expect  wkltulneas  In 
such  a case  to  Include  some  element  ot  evk  motive  and  want 
of  Justification  In  view  ol  all  the  financial  drcxjmslances  ol  the 
taxpayer"  ISpies  v.  U.S.) 

(2)  Repealed  failure  to  pay  taxes  coupled 
with  large  expenditures  for  luxuries  when  taxes 
were  owing  may  be  evidence  of  willfulness  with- 
in the  meaning  of  the  statute.  [U.S.  v.  Frank 
Palmero) 

415.23  (i-t t-vo)  970t 

Willful  Failure  lo  Supply 
Information 

This  offense  applies  to  the  willful  failure  to 
supply  Information  at  the  time  or  times  required 
by  law  or  regulations.  The  elements  of  this  of- 
fense are  that  the  person  was  under  a duty  to 
supply  the  Information;  that  he/she  failed  to 
supply  such  Information  at  the  time  required  by 
law  or  regulations;  and  that  the  failure  to  supply 
such  information  was  willful.  The  willfulness  re- 
quired to  be  shown  under  this  offense  would  be 
the  deliberate  and  Intentional  withholding  and 
failing  to  supply  the  required  Information  with 
the  evil  and  bad  purpose  of  concealing  income, 
properly,  or  other  required  or  requested  Infor- 
mation. (Lf.S.  v.  Murdock ) For  example,  the  In- 
tentional and  deliberate  failure  and  refusal  to 
furnish  a schedule  of  the  partnership  assets 
and  liabilities  as  required  on  the  partnership 
return,  was  held  to  be  willful.  Disclosure  of  such 
Information  revealed  considerable  cash  on 
hand.  (Pappas  v.  l/.S.) 

415.24  (i- 10-60)  9701 

Willful  Failure  to  Keep  Records 

(1)  This  olfense  applies  to  the  willful  failure  to 
keep  records.  The  elements  of  this  offense  are 
that  the  person  was  under  a duty  to  keep  rec- 
ords; that  he/she  failed  to  keep  such  records; 


and  that  the  failure  to  keep  records  was  willful. 
The  general  requirement  to  keep  records  Is 
provided  for  In  IRC  8001.  However,  the  types  of 
records  kept  by  various  Individuals  are  not  alike, 
and  neither  the  statute  nor  the  regulations  de- 
fines minimum  standards  for  specific  transac- 
tions or  for  types  of  business.  For  example,  a 
showing  that  his  returns  were  prepared  from 
third-party  records  (banks,  brokers,  employers) 
may  obviate  the  necessity  for  a taxpayer  to 
keep  records.  IRM  4297  provides  for  the  serv- 
ice of  a notice,  Letter  to  Taxpayer  Regarding 
Inadequate  Records  (Form  7020  or  7021),  and 
the  procedure  to  be  followed  where  taxpayers 
have  failed  to  maintain  proper  records.  The 
deliberate,  Intentional,  and  utter  disregard  ol 
this  notice  with  evil  Intent  and  a bad  purpose 
may  be  deemed  a circumstance  from  which 
willfulness  may  be  Inferred.  Willfulness  will  also 
be  Inferred  If  the  concealment  motive  plays  any 
part  of  the  failure  to  keep  records.  However,  an 
Important  factor  In  the  probability  of  conviction 
In  these  cases  may  be  a substantial  deficiency 
attributable  to  the  failure  to  keep  records.  See 
IRM  9552. 

(2)  Specific  record  keeping  requirements  In- 
volving wagering  taxes  are  covered  In  461.3. 

415.3  (t-rs-so)  970t 

Venue  and  Statute  of  Limitations 

Venue  for  the  above  offenses  lies  In  the  judi- 
cial district  In  which  the  required  acts  should 
have  been  performed.  Text  727  contains  a fur- 
ther discussion  of  venue.  The  statutory  period 
of  limitations  for  willful  failure  to  file  returns 
(other  than  Information  returns)  or  to  pay  tax  Is 
six  years.  A three-year  period  of  limitations  ap- 
plies to  willful  failure  to  file  Information  returns 
such  as  partnership  returns,  and  to  willful  failure 
to  keep  records  or  supply  Information.  Text  419 
contains  further  Information  on  the  statute  of 
limitations. 

418  (t-rs-oo)  0701 

Fraudulent  Statement  or  Failure 
to  Make  Statement  to  Employees 
(IRC  7204) 

416.1  (i-ie-eo;  0701 

Statutory  Provisions 

It  Is  a criminal  offense  to  willfully  furnish  an 
employee  a false  or  fraudulent  wage  withhold- 
ing receipt  or  to  willfully  fall  to  furnish  a receipt  In 
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the  appropriate  manner  or  at  the  appropriate 
time.  The  statutory  provisions  covering  this  vio- 
lation are  set  forth  In  full  In  221.5.  Information 
showing  the  applicable  civil  penalty  Is  set  forth 
in  Exhibit  200-2. 

416.2  (i-rs-oo)  970t 

Elements  of  Oftense 

(1)  The  elements  of  a criminal  violation  under 
this  Code  section  are: 

(a)  A duty  to  deduct  employment  tax  or  to 
withhold  Income  tax  (26  USC  3102(a),  3402(a)]; 

(b)  A duty  to  timely  furnish  to  the  employee 
a written  statement  showing  specified  Informa- 
tion concerning  the  deductions  [26  USC  6051]; 

(c)  Furnishing  a false  or  fraudulent  state- 
ment to  an  employee,  or  the  failure  to  furnish  a 
statement  to  an  employee  at  the  required  time 
and  In  the  required  manner; 

(d)  Willfulness.  (The  subject  of  willfulness 
Is  covered  In  41(11).) 

(2)  Venue  lies  In  the  judicial  district  where  the 
employer  was  required  to  perform  (U.S.  v.  An- 
derson; U.S.  v.  Commerford]  and  a three-year 
period  ol  limitations  Is  applicable  to  this  olfense 
(26  USC  6531]  which  Is  a misdemeanor.  Further 
Information  concerning  statute  of  limitations  Is 
contained  In  419. 

(3)  A successful  prosecution  under  this 
Code  section  was  based  upon  the  following 
facts.  In  order  to  attract  and  hold  scarce  work- 
ers, a taxpayer  put  Into  effect  a scheme  where- 
by actual  weekly  wages  paid  were  recorded  on 
regular  weekly  payroll  sheets,  the  sum  total  of 
which  was  deducted  for  Income  tax  purposes. 
Individual  payroll  sheets  were  also  maintained 
for  most  of  the  employees,  but  the  amounts  of 
gross  wages  shown  on  the  sheets  were  under- 
stated to  accommodate  the  employees  so  that 
they  would  not  have  to  report  their  entire  wages 
for  Income  lax  purposes.  The  tax  withheld  from 
the  wages  was  based  upon  the  understated 
figure.  In  some  Instances  Individual  payroll 
sheets  were  not  maintained  for  employees.  At 
the  end  of  the  year  the  employees  whose 
names  were  shown  on  Individual  payroll  sheets 
were  furnished  false  and  fraudulent  withholding 
statements,  Forms  W-2,  based  upon  the  false 
payroll  sheets  and  the  employees  whose 
names  did  not  appear  on  payroll  sheets  did  not 
at  any  time  receive  withholding  statements. 
The  failure  to  furnish  withholding  statements  to 
some  employees  and  the  furnishing  of  false  and 
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fraudulent  statements  to  other  employees  con- 
stitute separate  violations  under  this  Code 
section. 

417  (1-10-00)  9701 

Fraudulent  Withholding 
Exemption  Certificate  or  Failure 
to  Supply  Information  (IRC  7205) 

41  7.1  (9-0-00)  070t 

Statutory  Provisions 

An  employee  who  willfully  supplies  false  or 
fraudulent  Information,  in  connection  with  his/ 
her  withholding  exemption  status,  to  his/her 
employer,  or  who  willfully  falls  to  supply  Infor- 
mation which  would  require  an  Increase  In  the 
tax  to  be  withheld,  commits  a criminal  offense. 
The  statutory  provisions  covering  this  violation 
are  quoted  In  full  In  221.6.  IRC  6682  is  the  civil 
penalty  applicable  to  this  offense. 

417.2  (1-10-00)  9701 

Elements  of  Offense 

(1)  The  elements  of  a criminal  violation  under 
this  Code  section  are: 

(a)  A duty  to  supply  information  to  employ- 
er (26  USC  3402(f)(2)]; 

(b)  Furnishing  false  or  fraudulent  informa- 
tion or  failure  to  supply  Information  which  would 
require  an  Increase  In  tax  to  be  withheld; 

(c)  Willfulness.  (The  subject  of  willfulness 
Is  covered  In  41(11).) 

(2)  Venue  lies  In  the  judicial  district  where  the 
oflense  has  been  committed.  A three-year  peri- 
od of  limitations  Is  applicable  [26  USC  6531), 
and  the  offense  Is  a misdemeanor.  In  a case 
which  Involves  furnishing  false  or  fraudulent 
Information,  the  offense  Is  committed  and  the 
period  of  limitations  begins  the  date  the  docu- 
ment Is  filed.  No  known  reported  case  has  stat- 
ed whether  willful  failure  to  supply  Information 
to  an  employer  Is  a continuing  olfense  for  pur- 
poses of  determining  the  date  from  which  the 
period  of  limitations  Is  to  run.  The  sate  practice 
Is  to  assume  that  It  Is  not  continuing,  and  that 
the  offense  Is  committed  and  statute  begins  to 
run  on  the  date  when  It  becomes  a duty  tor  the 
employee  to  supply  Information,  which  he/she 
willfully  falls  to  do.  However,  If  all  other  facts 
Indicate  that  prosecution  should  be  recom- 
mended for  this  offense,  the  continuing  offense 
theory  may  be  employed.  Further  Information 
concerning  the  statute  of  limitations  is  con- 
tained In  419. 

(3)  The  employee  Is  required  to  notify  his 
employer  within  ten  days  of  a change  in  his 
withholding  exemption  status  which  would  re- 
quire an  increase  in  tax  to  be  withheld. 
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(4)  There  is  no  penalty  lor  tailing  to  lile  an 
original  certificate  (Form  W-4)  or  (or  failure  to 
supply  information  which  would  require  a de- 
crease in  tax  to  be  withheld,  and  a certificate  is 
not  considered  false  or  fraudulent  If  it  contains 
information  showing  fewer  exemptions  than  the 
employee  is  entitled  to  claim. 


418  o-it-eo)  mi 

False  and  Fraudulent  Statements 


418.1  (t-rS-90)  9791 

False  or  Fraudulent  Return, 

Statement,  or  Other  Document 
Made  Under  Penalty  ol  Perjury 
(IRC  7206(1)) 


418.11  (t-IS-tO)  9791 

Statutory  Provisions 
A person  who  willfully  makes  and  subscribes, 
under  penalty  of  perjury,  any  return,  statement, 
or  other  document  which  he/she  does  not  be- 
lieve to  be  true  and  correct,  as  to  every  material 
matter,  commits  a criminal  offense.  The  statu- 
tory provisions  covering  this  violation  are  set 
forth  In  full  In  221.7. 


418.12  (z-ts-eo)  979i 

Elements  of  Offense 

(1)  The  elements  of  a criminal  violation  under 
this  Code  section  are: 

(a)  Making  and  subscribing  a return,  state- 
ment or  other  document  under  penalty  of 
perjury; 

(b)  Knowledge  that  it  Is  not  true  and  cor- 
rect as  to  every  material  matter, 

(c)  Willfulness.  (The  subject  of  willfulness 
Is  covered  in  41(11).) 

(2)  Venue  may  He  in  the  |udlda!  district  In 
which  the  document  Is  prepared,  signed  or  filed. 
There  has  been  little  litigation  of  the  venue 
Issue.  In  the  majority  of  cases,  prosecution  Is 
had  In  the  district  In  which  the  return  Is  sub- 
scribed. A court  has  limited  venue  to  that  dis- 
trict. [U.S.  v.  Wyman]  Other  cases  have  consid- 
ered the  place  or  date  ol  filing  the  return  to  be 
determinative  and  not  the  place  or  date  of  sign- 
ing, on  the  theory  that  the  document  19  not  a 
return  until  filed.  (l/.S.  v.  Horoyvttz]  Section  3237 
of  Title  18,  United  States  Code,  which  Is  cap- 
tioned "Offenses  begun  In  one  district  and  com- 
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pleted  In  another,"  provides  that  any  offense 
involving  the  use  of  mails  is  a continuing  of- 
tense  and  may  be  prosecuted  In  any  district  in 
which  the  offense  was  begun,  continued,  or 
completed.  In  specifically  providing  that  IRC 
7206(1)  prosecutions  may  be  transferred  to  the 
district  of  residency,  this  statute  tends  to  sup- 
port a position  that  the  offense  may  be  prose- 
cuted where  the  return  Is  made,  subscribed,  or 
filed. 

(3)  A six-year  period  of  limitations  Is  applica- 
ble to  this  offense,  which  Is  a felony.  Further 
Information  covering  statute  of  limitations  Is 
contained  in  419. 

(4)  This  Code  section  Imposes  the  penalty  of 
perjury  upon  a person  who  willfully  falsifies  a 
return  as  to  a material  matter,  whether  or  not 
his/her  purpose  was  to  evade  or  defeat  the 
payment  of  taxes.  [S/ravo  v.  U.S.;  Hoover  v. 
U S. ; Schepps  v.  U.S.;  Gaunt  v.  U.S.]  Prosecu- 
tion is  appropriate  when  the  Government  is  able 
to  prove  falsity  of  a partnership  return,  the  Issue 
being  falsity  rather  than  evasion.  [Goldbaum  v. 
U S ) The  test  of  materiality  Is  whether  the  false 
statement  was  material  to  the  contents  of  the 
return.  It  Is  not  necessary  that  the  government 
actually  rely  on  the  statement.  It  Is  sufficient 
that  it  be  made  with  the  Intention  of  Inducing 
such  reliance.  [Gens!//  v.  U.S.;  U.S.  v.  Rayor] 
Although  the  offense  Is  complete  upon  signing 
the  statement  or  document,  prosecutions  un- 
der this  Code  section  should  Involve  only  false 
returns  or  statements  presented  to  or  filed  with 
the  Internal  Revenue  Service.  This  sanction  Is 
appropriate  when  It  Is  possible  to  prove  falsity  of 
a return  but  difficult  to  establish  evasion  of  an 
ascertainable  amount  of  tax,  or,  when  the  falsifi- 
cation results  In  a relatively  small  amount  of  tax 
evaded  In  relationship  to  the  total  tax  liability. 

(5)  If  an  individual  files  a false  and  fraudulent 
return,  it  13  possible  for  him/her  to  Incur  criminal 
liability  for  attempting  to  defeat  and  evade  the 
payment  of  tax  and  for  making  a false  and 
fraudulent  statement  under  the  penalty  of  perju- 
ry even  though  both  offenses  relate  to  the  same 
return  and  the  making  of  the  false  statement  Is 
an  Incidental  step  In  the  consummation  of  the 
completed  offense  of  attempting  to  defeat  and 
evade  taxes.  [Gaunt  v.  U.S.] 
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418.2  (t-ie-eo)  9791 

Aid  or  Assistance  in  Preparation 
or  Presentation  ol  False  or 
Fraudulent  Return,  Affidavit, 

Claim  or  Other  Document  (IRC 
7206(2)) 


41  8.21  (1-19-90)  9791 

Statutory  Provisions 

Any  person  who  willfully  aids  or  assists  or 
procures,  counsels,  or  advises  in  the  prepara- 
tion or  presentation  under,  or  In  connection  with 
any  matter  arising  under,  the  internal  revenue 
laws,  of  a false  or  fraudulent  return,  affidavit, 
claim  or  other  document,  commits  a criminal 
offense  under  this  Code  section,  whether  or  not 
such  falsity  or  fraud  Is  with  the  knowledge  or 
consent  ol  the  person  authorized  or  required  to 
present  such  return,  affidavit,  claim  or  other 
document.  The  statutory  provisions  covering 
this  violation  are  set  forth  In  full  in  221.7:(2). 

418.22  (1-19-eo)  9731 

Elements  of  Offense 

(1)  The  elements  of  a criminal  violation  under 
this  Code  section  are: 

(a)  Aid,  assist,  counsel,  advise  or  procure 
the  preparation  or  presentation  of  a false  or 
fraudulent  document; 

(b)  A matter  under,  or  in  connection  with 
any  material  matter  arising  under,  the  Internal 
revenue  laws; 

(c)  Willfulness.  (The  subject  of  willfulness 
Is  discussed  In  41(11).) 

(2)  Venue  lies  in  the  judicial  district  where  the 
criminal  acts  were  committed,  or  If  the  acts 
were  committed  In  one  district  and  the  return 
was  filed  In  another  district,  venue  lies  In  either 
district.  The  period  of  limitations  applicable  to 
this  offense,  which  is  a felony,  is  six  years. 
Further  information  concerning  the  statute  of 
limitations  Is  contained  in  419. 

(3)  The  false  document  must  be  filed  with  the 
Internal  Revenue  Service  In  order  for  the  crime 
to  be  complete  but  pecuniary  loss  to  the  Gov- 
ernment is  not  necessary.  Any  impairment  of  its 
governmental  function  is  sufficient.  [ Butzman  v. 
U.S.;  U.S.  v.  Potsada ] 

(4)  The  crime  Is  complete  on  the  submission 
of  the  false  document  notwithstanding  the  fact 
that  had  he  filed  a different  and  truthful  docu- 
ment the  defendant  or  his  principal  might  have 
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been  entitled  to  equivalent  relief  or  benefit. 
[Butzman  v.  U.S.;  U.S.  v.  Potsada) 

(5)  Generally,  Income  tax  returns  or  partner- 
ship Information  returns  are  Involved  but  any 
document  required  or  authorized  to  be  filed  can 
give  rise  to  this  offense. 

(6)  If  two  partners  execute  a false  partner- 
ship return  and  file  it,  they  may  each  commit  a 
criminal  offense,  but  If  there  Is  evidence  that 
only  one  of  the  partners  willfully  aided,  assisted, 
procured,  counseled  or  advised  the  preparation 
or  the  presentation  of  such  return,  then  only  he/ 
she  could  be  held  liable  for  this  offense.  [U.S.  v. 
Wyman) 

(7)  The  aiding  and  assisting  in  the  prepara- 
tion of  a false  return,  and  the  subscribing  of  a 
false  return  are  two  separate  offenses.  [U.S.  v. 
Wyman ) A defendant  can,  therefore,  be  prose- 
cuted under  IRC  7206(1)  tor  subscribing  a false 
return  and  under  this  Code  section  for  aiding 
and  assisting  in  the  preparation  of  the  same 
false  return. 

(8)  It  Is  sufficient  to  establish  that  the  defend- 
ant willfully  and  knowingly  prepared  false  and 
fraudulent  income  tax  returns  for  another  al- 
though the  fraud  involved  was  without  the 
knowledge  and  consent  of  the  person  required 
to  make  the  return.  [U.S.  v.  Kelley;  U.S.  v.  Bor- 
g/s) For  example,  In  the  case  of  U.S.  v.  Hersko- 
vitz,  et  al.,  the  defendants,  who  conducted  a 
"refund  factory,"  Interviewed  taxpayers  for  ten 
or  fifteen  minutes  and  obtained  Information 
which  was  written  on  worksheets.  Signed  blank 
Income  tax  returns  were  then  obtained  from  the 
taxpayers  and  they  were  told  the  amounts  of 
the  refunds  allegedly  due,  but  they  were  not 
furnished  any  of  the  details  relative  to  the  de- 
ductions to  be  claimed  on  the  returns,  which 
were  prepared  at  later  dates.  At  the  trial  the 
clients  testified  that  they  did  not  furnish  the 
defendants  the  Information  relating  to  deduc- 
tions shown  on  their  completed  returns  and  that 
the  Information  was  placed  on  the  returns  with- 
out their  knowledge  or  consent.  On  the  other 
hand,  If  the  taxpayers  who  testify  against  the 
defendant  are  shown  to  have  had  knowledge 
that  their  returns  were  false,  resulting  in  fraud 
penalties  or  successful  prosecutions,  for  eva- 
sion, the  defendant  Is  entitled  to  have  the  court 
caution  the  jury  to  weigh  accomplice  testimony 
carefully.  [ Hull  v.  U.S.) 

(9)  In  all  race  track  payoff  cases  IRC  7206(2) 
should  be  used  either  as  the  primary  statutory 
provision  or,  at  least,  as  a supplement  to  18 
USC  1001,  when  prosecuting  either  the  "ten 
percenter"  or  the  true  winner.  [Chief  Counsel's 
Memorandum  7-31-67,  CC:E-MA  1589;  see 
Int.  Digest,  11-67,  p.  41. J 
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(1)  II  is  a criminal  offense  to  willfully  deliver  or 
disclose  to  the  Secretary  or  the  Secretary's 
delegate  any  list,  return,  account,  statement,  or 
other  document  known  to  be  fraudulent  or  to  be 
false  as  to  any  material  matter.  The  statutory 
provisions  covering  this  violation  are  set  forth  In 
221.8. 

(2)  As  of  September  28,  1976,  the  Depart- 
ment of  Justice  has  modified  Its  long-standing 
policy  of  not  authorizing  prosecution  under  Sec- 
tion 7207.  The  current  policy  allows  for  use  of 
Section  7207  In  cases  commonly  referred  to  as 
allered-document-type  cases  whenever  the 
computed  tax  deficiencies  are  such  as  to  be 
considered  de  minimis  In  relation  to  the  circum- 
stances of  the  particular  case  under  considera- 
tion and  the  means  and  methods  utilized  In 
committing  the  offense  are  commensurate  with 
charging  a misdemeanor  rather  than  a felony. 
The  policy  otherwise  remains  unchanged  In 
that  Section  7207  Is  neither  suitable  nor  appro- 
priate In  tax  cases  other  than  the  altered-docu- 
ment-type  case.  This  modification  Is  strictly  lim- 
ited to  cases  arising  out  of  presentation  of  false 
or  altered  documents  by  taxpayers  In  response 
to  requests  for  substantiation  of  claimed  deduc- 
tions during  the  course  of  examination  activity. 

418.4  (f-ta-eo)  «?«i 

False  Statements  of  Entries 
Generally  (Section  1001,  Title  18) 

418.41  (1-18-80)  9781 

Statutory  Provisions 

In  connection  with  any  matter  within  the  juris- 
diction of  any  department  or  agency  of  the  Unit- 
ed States,  It  Is  a criminal  offense  to  willfully 
falsify,  conceal  or  cover  up  by  trick,  scheme,  or 
device  a material  fact  or  to  make  any  false, 
fictitious,  or  fraudulent  statements  or  represen- 
tations or  to  make  or  use  any  false  writing  or 
document  knowing  the  same  to  contain  any 
false,  fictitious  or  fraudulent  statement  or  entry. 
The  statutory  provisions  covering  this  violation 
are  set  forth  In  222.(15). 

418.42  (1-18-80)  8781 

Elements  of  Offense 

(1)  The  elements  of  a criminal  violation  under 
this  USC  section  are: 

(a)  A matter  within  the  Jurisdiction  of  a de- 
partment or  agency  of  the  United  States; 


z I he  making  ot  taise,  tlctltlous  or  iraud- 
ulent  statements  or  representations; 

3 The  making  or  using  of  any  false  writ- 
ing or  document; 

(c)  Knowledge  of  the  falsity  by  the  party 
charged; 

(d)  Willfulness.  (The  subject  of  willfulness 
is  covered  In  41(11).) 

(2)  Venue  lies  in  the  judicial  district  where  the 
concealment  of  fact  occurred,  the  false  state- 
ment was  communicated,  or  the  false  writing 
was  made  or  used.  A five-year  period  of  limita- 
tions is  applicable  to  this  offense,  which  Is  a 
felony.  Further  information  concerning  statutes 
of  limitations  Is  in  419. 

(3)  The  term  "Jurisdiction”  means  the  power 
to  deal  with  a sub|ect  matter  and  the  term  "de- 
partment” includes  the  United  States  Treasury 
Department.  (5  USC  1J 

(4)  It  Is  not  necessary  that  the  statement  be 
required  to  be  made  by  some  regulation  or  law. 
[ Cohen  v.  U.S. ) For  example,  a taxpayer  could 
commit  a violation  under  this  USC  section  by 
voluntarily  furnishing  a false  and  fraudulent  net 
worth  statement  during  an  official  Investigation 
of  his/her  Income  tax  liability,  provided  all  other 
necessary  elements  of  Ihe  offense  were 
present. 

(5)  The  weight  of  authority  requires  proof  of 
materiality  In  any  prosecution  under  this  USC 
section.  ( Poonian  v.  U.S.;  U.S.  v.  Zambito;  Gon- 
zales v.  U.S.]  However,  some  jurisdictions  do 
not  require  It  In  prosecutions  for  making  false 
statements  or  submitting  false  documents,  as 
opposed  to  falsifying,  concealing  or  covering  up 
material  facts  by  trick,  scheme  or  device.  (U.S. 
v.  Silver)  The  argument  tor  this  distinction  Is  that 
the  statute  has  two  parts,  of  which  the  first, 
relating  to  falsification  or  concealment  by  trick, 
scheme  or  device,  includes  the  word  "materi- 
al." whereas  the  second,  relating  to  false  state- 
ments, does  not.  (U.S.  v.  Silver ) However,  it 
must  be  borne  In  mind  even  In  the  jurisdictions 
making  this  distinction,  that  It  is  difficult  to  prove 
willfulness  of  false  statements  unless  they  are 
material.  [Chief  Counsel  Memorandum,  11—8— 
62,  CC:E-235  (I.D.  Digest,  12-62,  p.  23.) 

(8)  The  violation  may  involve  formal  or  Infor- 
mal records,  forms  and  Instruments,  and  even 
oral  statements.  (Neely  v.  U.S.)  It  Is  not  essen- 
tial that  the  statements  be  under  oath,  and  the 
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charged  with  a violation  under  this  USC  section 
and  also  to  be  charged  with  an  attempt  to  de- 
feat or  evade  the  payment  of  tax  (26  USC  7201) 
in  connection  with  the  same  return  (Gaunt  v 
U.S) 

(8)  Knowledge  cannot  be  imputed  to  a cor- 
porate officer  merely  because  the  officer  ap- 
pears to  be  active  in  corporate  affairs.  IFreidus 
v.  U.S.) 

(9)  The  statute  is  concerned  with  false  state- 
ments which  might  impede  the  exercise  of  Fed- 
eral authority.  (U.S.  v.  Levifon)  Pecuniary  loss  to 
the  Government  Is  not  necessary.  Any  Impair- 
ment of  administration  of  its  governmental 
functions  Is  sufficient  and  the  commission  of 
the  crime  Is  not  dependent  upon  the  success  of 
the  intended  fraud.  IButzman  v.  U.S.)  However, 
mere  negative,  exculpatory  "no"  answers  In  a 
question  and  answer  Interview  are  held  not  to 
pervert  the  Investigative  function,  and  are  not 
considered  statements  within  the  meaning  of 
this  statute.  [ Patemoslro  v.  U.S.;  U.S.  v.  Stark] 
Prosecution  may  lie  under  this  statute,  as  well 
as  under  18  USC  1503  (obstruction  of  Justice), 
against  persons  summoned  to  produce  records 
in  their  possession,  who  falsely  state  tfiat  the 
records  have  been  stolen  from  them,  and  con- 
spire together  to  conceal  them.  (U.S.  v.  Curclo ) 

418.5  (1-18-80)  8)8, 

False,  Fictitious,  or  Fraudulent 
Claims  (Section  287,  Title  18) 

418.51  (1-18-80)  8781 

Statutory  Provisions 

It  Is  a criminal  offense  to  make  or  present  a 
claim  upon  or  against  the  United  States,  or  any 
department  or  agency  thereof,  knowing  such 
claim  to  be  false,  fictitious  or  fraudulent.  The 
statutory  provisions  covering  this  violation  are 
set  forth  in  222.(10). 

418.52  (r -18-80)  srsi 

Elements  of  Offense 

(1)  The  elements  of  a criminal  violation  under 
this  USC  section  are: 

(a)  Making  or  presenting  a claim  upon  or 
against  the  United  States; 

(b)  Knowledge  that  the  claim  Is  false,  ficti- 
tious or  fraudulent. 
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of  limitations  Is  applicable  to  this  offense,  which 
is  a felony.  Further  Information  concerning  stat- 
ute of  limitations  will  be  found  in  419. 

(3)  The  term  "false”  means  unfounded  or 
unjust;  "fictitious"  means  not  real;  and  "fraudu- 
lent" means  wrong  or  deceitful.  These  terms 
have  no  special  legal  significance  In  their  use  In 
this  statute  but  are  to  be  taken  In  their  ordinary 
and  well  understood  sense.  (U.S.  v.  Bittinger] 

(4)  Fraud  within  this  USC  section  includes 
any  conduct  calculated  to  obstruct  or  Impair  the 
efficiency  of  the  United  States  and  to  destroy 
the  value  of  its  operations.  (U.S.  v.  Gottfried) 
Actual  pecuniary  loss  to  Ihe  Government  is  not 
an  essential  element  of  this  offense. 

(5)  Whether  the  claim  is  false,  fictitious,  or 
fraudulent  must  be  determined  in  view  of  all  of 
the  facts  and  circumstances  surrounding  It  and 
It  Is  not  essential  that  the  bill,  voucher,  or  other 
things  used  as  the  basis  for  the  claim  should  In 
and  of  itself  contain  fraudulent  or  fictitious 
statements  or  entries.  (D immick  v.  U.S  ] For 
example,  an  Income  tax  return,  correct  on  Its 
face,  would  still  constitute  a false  claim  H the 
taxpayer  filing  the  return  knew  that  the  refund 
shown  to  be  due  had  already  been  paid  as  the 
result  of  the  filing  of  a prior  return. 

(6)  An  Income  tax  return  claiming  a refund  of 
withheld  taxes  represents  a false  claim  in  spite 
of  the  fact  that  the  amount  claimed  represents 
an  overpayment  of  withholding  taxes  resulting 
from  a fraud  perpetrated  on  the  employer.  For 
example,  if  an  Individual  arranges  with  a pay- 
master to  defraud  an  employer  by  having  the 
individual's  name  entered  on  a payroll  without 
performing  any  work  or  receiving  any  wages 
and  withholding  tax  is  then  paid  to  the  Govern- 
ment based  on  the  amount  of  the  alleged  wag- 
es, the  filing  of  a final  Income  tax  return  by  the 
phantom  employee,  showing  the  alleged  wag- 
es and  claiming  a refund  of  the  withheld  tax. 
constitutes  the  filing  of  a false  claim  under  this 
USC  section.  (U.S.  v.  Mandile ) 

(7)  This  USC  section  Is  particularly  appropri- 
ate in  Instances  where  a false  claim  for  refund 
has  been  filed.  It  Is  only  necessary  to  prove  that 
the  defendant  made  a claim  for  refund  taxes 
against  the  Government  and  that  he/she  knew 
that  he/she  was  not  entitled  to  receive  it.  [U.S. 
v.  Mandile] 

418.6  (1-18-8 0)  ,78, 

Removal  or  Concealment  with 
Intent  to  Defraud  (IRC  7206(4)) 
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418.61  (1-18-80)  9781 

Statutory  Provisions 

Any  person  who  removes,  deposits,  or  con- 
ceals property  upon  which  any  tax  Is  or  shall  be 
Imposed,  or  upon  which  levy  Is  authorized  by 
IRC  6331,  with  Intent  to  evade  or  defeat  the 
assessment  or  collection  of  any  tax.  commits  a 
criminal  offense  under  this  Code  section.  The 
statutory  provisions  covering  this  violation  are 
set  forth  in  text  221.7. 

418.62  (i-io-oo)  ezei 

Elements  of  Offense 

(1 ) The  elements  of  a criminal  violation  under 
this  Code  section  are: 

(a)  Tax  imposed  on  the  property,  or 

(b)  Property  upon  which  tax  Is  Imposed  or 
levy  Is  authorized; 

(c)  Removal  or  concealment 

(d)  With  Intent  to  evade  or  defeat  assess- 
ment or  collection  of  any  tax. 

(2)  "Concealment"  under  this  Code  section 
does  not  mean  merely  to  secrete  or  hide  away, 
but  Includes  also  “to  prevent  the  discovery  or  to 
withhold  knowledge  of."  Thus,  It  Is  not  neces- 
sary for  the  Government  to  prove  a physical 
removal,  concealment  or  transfer  from  one 
place  to  another.  A violation  of  this  Code  sec- 
tion may  be  committed  by  making  false  book 
entries  indicating  transfer  of  property  rights. 
[U.S.  v.  Bregman] 

(3)  It  Is  probable  that  the  period  of  limitations 
for  this  offense  Is  six  years.  However,  since  this 
has  not  been  determined  by  case  law,  prosecu- 
tion should  be  Instituted  within  three  years,  to 
avoid  unnecessary  controversy. 

419  (1-18-80)  9781 

Statute  of  Limitations 

419.1  (1-18-80)  9781 

Introduction 

Statutes  of  limitation  are  founded  upon  the 
liberal  theory  that  prosecutions  should  not  be 
allowed  to  ferment  endlessly  In  the  files  of  the 
Government  to  explode  only  after  witnesses 
and  proof  necessary  to  the  protection  of  the 
accused  have  by  sheer  lapse  of  time  passed 
beyond  availability.  They  amount  to  legislative 
restraints  on  the  executive  power  to  punish 
wrongdoers,  which  grant  malefactors  complete 
Immunity  from  prosecution  after  stated  periods 
of  time.  Text  241  through  243  contain  informa- 
tion showing  the  specific  statutory  provisions 
[26  USC  6531)  relating  to  the  time  limit  within 


which  prosecutions  may  be  Instituted  against 
persons  charged  with  violations  of  the  Internal 
revenue  laws  and  the  applicable  sections  of  the 
United  States  Criminal  Code. 

419.2  (t-ts-aoj  9781 

Statute  of  Limitations  Statutory 
Provisions 

419.21  (1-18-80)  9781 

Statute  of  Limitations  on  Criminal 
Violations 

(1)  The  Internal  Revenue  Code  provides  a 
three-year  limitation  period  for  criminal  viola- 
tions with  the  exception  of  the  following  de- 
scribed offenses  Investigated  by  the  Criminal 
Investigation  Division,  which  fall  within  a six- 
year  limitation  period: 

(a)  Those  Code  sections  in  which  defraud- 
ing or  attempting  to  defraud  the  United  States  Is 
an  Ingredient  of  the  offense. 

(b)  7201— Willfully  attempting  In  any  man- 
ner to  evade  or  defeat  any  tax  or  the  payment 
thereof. 

(c)  7206(2)— Willfully  aiding,  assisting, 
counseling,  procuring  or  advising  the  prepara- 
tion or  presentation  of  a false  return  or  other 
document. 

(d)  7203  (in  part) — Willfully  falling  to  timely 
pay  any  tax  or  make  any  return  (other  than 
declaration  of  estimated  tax,  partnership  re- 
turns or  other  information  returns). 

(e)  7206  (1)— Willfully  making  and  sub- 
scribing a false  return  under  penalty  of  perjury. 

(f)  7207 — Willfully  delivering  or  disclosing 
to  the  Secretary  a fraudulent  return,  statement 
or  other  document. 

(g)  7212(a)— Corruptly  or  forcibly  attempt- 
ing to  Interfere  with  the  administration  of  the 
Internal  revenue  laws. 

(h)  371,  Title  18 — Conspiracy  In  connec- 
tion with  an  attempt  to  defeat  or  evade  any  tax 
or  the  payment  thereof. 

(2)  The  limitation  period  under  the  United 
States  Criminal  Code  Is  generally  five  years  for 
offenses  other  than  capital.  [18  USC  3282) 

4 1 9.22  (1-18-80)  9781 

Statute  of  Limitations  on  Civil 
Assessments 

(1)  Generally,  taxes  must  be  assessed  within 
three  years  after  they  become  due.  However, 
IRC  6501  provides  that  a six-year  limitation  pert- 
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od  is  applicable  where  an  amount  in  excess  ot 
25  percent  ol  gross  Income  has  been  omitted 
from  the  return,  and  that  there  is  no  limitation  on 
assessment  when: 

(a)  A false  or  fraudulent  return  has  been 
liled  with  Intent  to  evade  tax; 

(b)  No  return  has  been  filed;  or — 

(c)  There  has  been  a willful  attempt  to  de- 
feat or  evade  a tax  (other  than  income,  estate 
and  gift  taxes). 


419.23  (i-te-80)  9781 

Consents 

(1)  Extension  of  the  statutory  period  of  limita- 
tion upon  assessment  of  the  lax  wilt  be  request- 
ed of  a taxpayer  only  In  a case  Involving  unusual 
circumstances  and  where  the  taxpayer  has 
been  contacted  previously,  except  where  com- 
pelling reasons  exist.  However,  If  It  is  deter- 
mined by  the  special  agent  and  approved  by  the 
Chief,  Criminal  Investigation  Division,  by  reason 
of  the  discovery  of  indications  of  a tax  deficien- 
cy. that  an  extension  of  the  statutory  period  is 
warranted  pursuant  to  this  policy  regarding  a 
tax  return  In  the  custody  of  Criminal  Investiga- 
tion, and  further.  If  the  tax  Involved  Is  one  for 
which  the  statutory  period  of  limitations  may  be 
extended,  the  special  agent  who  has  the  actual 
custody  of  the  return  shall,  after  receiving  the 
concurrence  of  his/her  group  manager,  re- 
quest the  extension.  The  Request  for  Execution 
of  Consent  Extending  Statutory  Period  which  Is 
Letter  907(DO),  tormerty  Form  L-64,  will  be 
used  for  this  purpose.  (See  IRM  9325.2  and 
policy  statement  P-4-79.) 

(2)  In  joint  Investigations  wherein  the  admin- 
istrative file  has  not  been  forwarded  In  connec- 
tion with  the  referral  of  the  criminal  case  to 
District  Counsel  and  there  Is  danger  of  an  early 
expiration  of  the  statutory  period  for  assess- 
ment, the  cooperating  revenue  agent  will, 
through  the  Chief,  Examination  Division,  timely 
advise  Criminal  Investigation  that  he/she  pro- 
poses to  solicit  consents  exlending  the  statuto- 
ry period  for  assessment.  Normally,  the  solicita- 
tion of  such  a consent  does  not  prejudice  a 
criminal  case,  and  unless  Criminal  Investigation 
requests  otherwise,  within  ten  workdays  follow- 
ing tha  data  the  cooperating  revenue  agent 
submits  hl»/her  notification  of  Intention  to  sollo- 
it  a consent,  the  cooperating  revenue  agent  will 
endeavor  to  obtain  the  consent. 
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(3)  Except  In  unusual  circumstances,  con- 
sents In  these  cases  shall  be  solicited  by  letter, 
rather  than  by  personal  contact,  using  Letter 
907(DO),  Any  subsequent  Inquiry,  whether  oral 
or  written,  received  from  the  taxpayer  or  his/her 
representative  concerning  consents  in  such 
cases  will  be  referred  to  the  Chief,  Criminal 
Investigation  Division,  for  reply.  Where  person- 
al contact  Is  necessary  to  obtain  the  consent, 
either  because  of  the  time  element  Involved  or 
for  some  other  compelling  reason,  such  con- 
tact should  be  made  jointly  by  the  special  agent 
and  the  cooperating  officer. 

(4)  The  revenue  agent  will,  through  the 
Chief,  Examination  Division,  Inform  the  Chief, 
Criminal  Investigation  Division,  of  the  results  of 
the  efforts  to  obtain  the  consent(s).  If  the  reve- 
nue agent  Is  unable  to  obtain  a consent(s),  he/ 
she  will  prepare  a memorandum,  with  the  sup- 
porting reasons,  to  the  District  Counsel  recom- 
mending that  a statutory  notice  be  issued.  The 
memorandum  will  be  prepared  for  the  signature 
of  the  District  Director  or  Director  of  Internation- 
al Operations  and  cleared  through  the  Chiefs, 
Examination  and  Criminal  Investigation  Divi- 
sions. In  clearing  this  memorandum,  the  Chief, 
Criminal  Investigation  Division  should  follow 
the  procedures  in  IRM  9325.2:(5). 

(5)  In  making  the  determination  of  whether  a 
statutory  notice  should  be  issued,  the  District 
Director  or  Director  of  International  Operations, 
will  be  guided  by  the  following  procedures. 

(a)  A statutory  notice  will  be  Issued  in  all 
cases  where  such  action  Is  appropriate  to  pro- 
tect the  assessment  of  civil  liability  and  It  ap- 
pears unlikely  the  criminal  prosecution  will  be 
recommended. 

(b)  lilt  appears  likely  that  criminal  prosecu- 
tion will  be  recommended,  a statutory  notice 
normally  will  not  be  issued  if  either  of  the  follow- 
ing situations  exist. 

1 The  facts  and  circumstances  are 
deemed  such  as  to  warrant  the  assertion  of  the 
fraud  penalty,  providing  there  Is  sufficient  pro- 
bative evidence  available  to  sustain  the  Com- 
missioner's burden  of  proof  In  establishing 
fraud  relating  to  the  particular  tax  period,  thus 
permitting  the  assessment  ol  the  tax  at  any 
time. 


Handbook  (or  Special  Agents 


page  9781-269 

(1-1S-80) 


page  9781-270 
(1-18-80) 


Handbook  lor  Special  Agents 


2 The  issuance  of  the  statutory  notica 
would  imperil  successful  criminal  Investigation 
or  prosecution.  In  this  respect,  peril  to  the  crimi- 
nal aspects  of  the  case  may  result  from  Incon- 
sistent theories  between  the  civil  and  criminal 
cases,  the  disclosure  of  the  details  of  evidence 
or  sources  thereof,  Including  the  identity  of  par- 
ticular witnesses,  or  other  factors  which  rea- 
sonably could  be  expected  to  lead  to  the  de- 
struction of  evidence,  efforts  by  the  taxpayer  to 
tamper  with  or  discredit  testimony  of  documen- 
tary evidence  to  be  relied  upon  In  support  of  the 
potential  criminal  case. 

(c)  Jeopardy  assessments  will  not  be 
made  il  such  action  would  imperil  successful 
criminal  investigation  or  prosecution.  However, 
if  collection  of  civil  liability  in  the  case  Is  In 
leopardy,  such  as  in  situations  described  in  IRM 
9329,  and  a jeopardy  assessment  Is  recom- 
mended, care  should  be  taken  to  avoid  unnec- 
essary disclosures  in  the  deficiency  letter  and  in 
any  accompanying  statement  that  would  imper- 
II  successful  criminal  Investigation  of 
prosecution. 

(d)  Consideration  should  also  be  given  to 
the  fact  that  if  a statutory  notice  Is  Issued  and 
the  taxpayer  appeals  to  the  United  States  Tax 
Court,  the  Government  may  lose  control  over 
the  facts  which  it  will  be  required  to  reveal  to  the 
taxpayer,  either  in  the  answer  or  at  the  trial  of 
the  civil  case  ahead  of  the  criminal  case. 

(6)  IRM  9325. 2:(3)  through  9325.5  contains 
further  Information  on  the  Issuance  of  statutory 
notices. 

419.3  (i -ts-so)  *7ei 

Construction  of  Statute  of 
Limitations  Provisions 

(1)  Interpretation  generally — "The  statute 
(of  limitations)  is  not  a statute  of  process  to  be 
scantily  and  grudgingly  applied,  but  an  amnes- 
ty, declaring  that  alter  a certain  time  oblivion 
shall  be  cast  over  the  offense."  (Wharton,  Crim- 
inal Procedure.  415  (10th  Ed.  1918]  In  other 
words,  the  statute  is  liberally  interpreted  In  favor 
of  the  accused. 

(2)  Toll— To  toll  the  statute  of  limitations 
means  to  show  facts  which  remove  Its  bar  of  the 
action.  (Black's  Law  Dictionary]  Thus,  to  loll  the 
statute  is  to  suspend  the  running  of  the  statute 
for  a period  of  time.  The  tolling  of  the  statute  of 
limitations  should  not  be  contused  with  the  ex- 
piration date  of  the  period  of  limitations. 

(3)  Running  of  fhe  statute — The  limitation 
period  begins  to  run  from  the  day  on  which  the 


offense  is  committed.  The  day  following  Is  the 
first  of  the  period.  (Rule  45,  Federal  Rules  of 
Criminal  Procedure;  18  USC;  Pendergast  v. 
U.S  ] For  example,  if  a false  and  fraudulent 
income  tax  return  is  filed  on  April  20, 1971,  the 
period  of  limitations  begins  to  run  on  April  21, 
1971,  and,  provided  there  are  no  circumstances 
to  toll  the  statute,  it  will  operate  to  bar  prosecu- 
tion on  April  21,  1977. 

(4)  Willful  failure  to  perform— Offenses  relat- 
ing to  the  willful  failure  to  perform  certain  acts 
are  not  complete  until  the  failure  becomes  will- 
ful. ( Arnold  v.  U.S.l  Usually  It  is  possible  to  prove 
that  willfulness  was  present  on  the  date  the 
return  was  due.  An  exception  would  be  a situa- 
tion where  an  individual  failed  to  pay  his/her  tax 
on  the  due  date  and  continued  In  this  failure 
until  three  months  later,  at  which  time  he/she 
stated  that  he/she  was  not  going  to  pay  the  tax 
because  he/she  did  not  want  the  Government 
to  spend  his/her  money.  Under  such  circum- 
stances, the  statute  may  be  interpreted  as  run- 
ning from  the  date  the  Individual  made  the  latter 
statement.  (Capone  v.  U.S.] 

(5)  Continuing  offense — In  the  case  of  in- 
stantaneous crimes,  the  statute  of  limitations 
begins  to  run  with  the  consummation  of  the 
crime  whereas  in  the  case  of  a continuing  of- 
fense, such  as  conspiracy,  the  statute  of  limita- 
tions does  not  begin  to  run  until  the  criminal 
conduct  ceases. 

(6)  Attempt  to  defeat  and  evade — Violations 
involving  willful  attempts  to  defeat  and  evade 
taxes  are  complete  on  the  date  of  the  occur- 
rence alleged  as  a means  of  attempted  eva- 
sion. Usually,  the  filing  of  the  return  marks  the 
climax  of  the  willful  attempt  and  the  period  of 
limitations  begins  to  run  from  the  filing  date  or 
the  due  date.  However,  an  attempt  to  evade  tax. 
or  attempt  to  evade  payment,  may  occur  at  a 
later  date.  A false  statement  by  a taxpayer  dur- 
ing a conference  several  months  after  a return 
was  filed  was  determined  to  be  a willful  attempt 
to  evade  tax  tor  which  the  period  of  limitations 
began  on  the  date  of  the  false  statement.  (U  S 
v.  The  Beacon  Brass  Co.,  Inc.)  False  state- 
ments made  in  1955, 1956,  and  1957  in  offers  to 
compromise  tax  liabilities  for  1941  through  1946 
constituted  willful  attempt  to  evade  payment, 
on  which  the  periods  of  limitation  began  when 
the  statements  were  made.  (U  S.  v.  Mousley) 

(7)  Conspiracy — The  crucial  question  in  de- 
termining whether  the  period  of  limitations  has 
run  In  a conspiracy  charge  "Is  the  scope  of  the 
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conspiratorial  agreement,  for  It  is  that  which 
determines  both  the  duration  of  the  conspiracy, 
and  whether  the  act  relied  on  as  an  overt  act 
may  properly  be  regarded  as  in  furtherance  of 
the  conspiracy."  [Grunewafd  v.  U S.;  Forman  v. 
US.)  For  example,  if  the  central  objective  of  a 
conspiracy  was  to  protect  taxpayers  from  tax 
evasion  prosecutions  on  which  the  statute  of 
limitations  did  not  bar  prosecution  until  1980 
and  if  nonprosecution  rulings  were  obtained  in 
1977  as  an  Installment  of  what  the  conspirators 
aimed  to  accomplish,  then  the  period  of  limita- 
tions on  the  conspiracy  would  not  begin  to  run 
until  1980  when  the  objective  of  the  conspiracy 
was  entirely  accomplished.  If  the  conspiracy  is 
limited  to  an  attempt  to  defeat  and  evade  taxes 
by  filing  a false  and  fraudulent  return,  the  con- 
spiracy ends  at  the  time  the  return  is  filed  and 
the  statute  of  limitations  begins  to  run  from  that 
date.  [U.S.  v.  Rosenblum,  et  al.] 

(8)  Statutory  filing  date — IRC  6531  states, 
among  other  things,  "For  the  purpose  of  deter- 
mining the  periods  of  limitation  on  criminal  pros- 
ecutions, the  rules  of  Section  6513  shall  be 
applicable."  The  pertinent  portion  of  IRC  6513 
provides  that  ", . . any  return  filed  thereof  shall 
be  considered  as  filed  on  such  last  day."  This 
language  from  IRC  6513  has  been  judicially 
approved,  on  the  theory  that  Congress  has  the 
right  to  legislate  concerning  periods  of  limita- 
tions. [U.S.  v.  Black]  In  order  to  avoid  controver- 
sial Issues,  a conservative  approach  would  be 
to  measure  the  limitation  period  from  the  date 
on  which  the  return  was  actually  filed  or  the  last 
overt  act  was  committed.  The  statutory  filing 
date  should  be  used  when  the  conservative 
approach  would  bar  prosecution. 

(9)  Extension  of  time — Under  the  Internal 
Revenue  Code  of  1954,  where  an  extension  is 
granted  and  the  return  is  thereafter  filed,  the 
statute  of  limitations  begins  to  run  from  the  date 
of  filing.  (U.S.  v.  Habig) 


419.4  (t-is-eo)  97oi 

Tolling  of  the  Statute  of 
Limitations 

(1)  IRC  6531  provides: 

(a)  Thai  the  statute  of  limitations  will  be 
inoperative  during  the  time  an  offender  Is  out- 
side the  United  States  or  is  a fugitive  from  jus- 
tice; and 

(b)  That  where  a complaint  is  instituted  be- 
fore a Commissioner  of  the  United  States  within 


419.3  MT  9781-1 

iR  Manus! 


the  limitation  period,  the  time  is  extended  until 
nine  months  after  date  of  the  making  of  the 
complaint. 

(2)  Absence  from  the  United  States— Tax- 
payer absence  from  the  United  States  tolls  the 
statute  of  limitations  for  that  period  regardless 
of  the  reason  tor  the  absence. 

(3)  Fugitive  from  ] ustice — "The  essential 
characteristic  of  fleeing  from  justice  is  leaving 
one’s  residence  or  usual  place  of  abode  or 
resort,  or  concealing  one’s  self,  with  the  intent 
to  avoid  punishment.”  (Brouse  v.  U.S.)  A flight 
to  escape  an  anticipated  prosecution  is  suffi- 
cient and  It  does  not  have  to  be  made  after  an 
indictment  has  been  brought.  IStreep  v.  U.S.) 
The  Intent  Is  Indispensable  and  thus  the  with- 
drawal or  concealment  must  be  voluntary.  (U.S. 
v.  Hewecker]  Moreover,  If  one  voluntarily  dees 
with  the  requisite  intent,  he/she  cannot  later 
successfully  contend  that  his/her  absence  was 
prolonged  against  his/her  will  and  that  the  stat- 
ute should  have  commenced  running  again 
when  he/she  would  have  returned  had  he/she 
been  free  to  do  so.  [McGowen  v.  U.S.]  The 
character  of  the  original  flight  colors  the  ab- 
sence so  as  to  render  the  defendant  a fugitive 
from  Justice  throughout  the  period  of  absence. 

(4)  Complaint — The  extension  applies  if  the 
complaint  filed  with  the  Magistrate  contains 
probable  cause  that  an  offense  has  been  com- 
mitted and  that  the  defendant  committed  it.  The 
defendant  must  be  given  notice  by  service  of  a 
court  summons  or  an  arrest  warrant.  A prelimi- 
nary hearing  is  held  within  reasonable  time  un- 
less waived  by  the  defendant  or  superseded  by 
indictment.  If  the  complaint  does  not  support  a 
finding  of  probable  cause,  the  tolling  of  the 
statute  of  limitations  Is  invalidated.  This  provi- 
sion relates  to  situations  In  which  the  Govern- 
ment cannot  obtain  an  Indictment  within  the 
normal  limitation  period  because  of  the  grand 
jury  schedule  and  is  not  Intended  to  provide  the 
Government  additional  time  to  conduct  its  in- 
vestigation. (Jaben  v.  U.S.) 

(5)  Further  discussion  of  complaints  is  in 
721. 
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Conspiracy  (Section  371,  Title  18) 
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41(10).1  (i-i  a-so)  »r«i 

Statutory  Provisions 

It  is  a criminal  offense  lor  two  or  more  per- 
sons to  conspire  either  to  commit  any  oltense 
against  the  United  Stales  or  to  defraud  the 
United  States,  or  any  agency  thereof  in  any 
manner  lor  any  purpose,  if  one  or  more  ol  such 
persons  do  any  act  to  effect  the  object  of  the 
conspiracy.  The  statutory  provisions  covering 
this  violation  are  set  forth  In  full  In  222.(11). 
There  is  no  civil  penalty  specifically  applicable 
to  this  offense. 

41(10),2  (t-ia-ao)  «7«i 

Elements  of  Offense  of 

Conspiracy 

(1 ) The  elements  of  a criminal  violation  under 
this  USC  section  are: 

(a)  A combination  of  two  or  more  persons. 

(b)  An  agreement  to  accomplish  the  pur- 
pose of  the  conspiracy. 

(c)  An  overt  act  to  effect  the  objective  of 
the  agreement. 

(2)  Venue  lies  in  any  judicial  district  where  an 
overt  act  was  committed  (Diehl  v.  U.S.]  and  a 
six-year  period  of  limitations  is  applicable  If  the 
conspiracy  is  to  defraud  or  attempt  to  defraud 
the  United  States,  or  any  agency  thereof,  or  to 
attempt  in  any  manner  to  evade  or  defeat  any 
lax  or  the  payment  thereof.  (26  USC  6531)  All 
other  conspiracies  fall  within  a five-year  period 
of  limitations.  (18  USC  3282] 

41(10),3  (i-ia-ao)  9781 

Application  of  Conspiracy  Statute 

(1)  A practice  of  self-restraint  has  been  ap- 
plied with  respect  to  the  use  of  the  conspiracy 
statute.  As  a rule  conspiracy  charges  have  not 
been  instituted  when  evidence  was  available  to 
make  out  charges  of  violations  of  substantive 
statutes.  If  proof  exists  to  support  substantive 
charges,  the  addition  of  conspiracy  counts 
would  involve  needless  duplications.  Judge 
Learned  Hand  stated:  ", . . so  many  prosecu- 
tors seek  to  sweep  within  the  dragnet  of  con- 
spiracy all  those  have  been  associated  In  any 
degree  whatever  with  the  main  offenders.  That 
there  are  opportunities  of  great  oppression  in 
such  a doctrine  Is  very  plain,  and  It  Is  only  by 
circumscribing  the  scope  of  such  all  compre- 
hensive indictments  that  they  can  be  avoided." 
(U.S.  v.  Falcone | 

(2)  The  Supreme  Court  has  also  warned  that 
It  will  "view  with  disfavor  attempts  to  broaden 
the  already  pervasive  and  wide-spreading  nets 


of  conspiracy  prosecutions."  IGrunewald  v. 
U.S.) 

(3)  An  acquittal  on  a criminal  charge  does 
not  preclude  a prosecution  of  a conspiracy  to 
commit  the  same  criminal  violation.  (U.S.  v. 
Waldin)  It  has  also  been  held  that  the  same 
overt  acts  charged  in  a conspiracy  count  may 
also  be  charged  and  proved  as  separate  crimi- 
nal violations  since  the  agreement  to  do  the  act 
is  distinct  from  the  act  Itself.  (U.S.  v.  Bayer) 

41(10)-4  (i-ta-ao)  9791 

Construction  of  Conspiracy 
Provisions 

41(10),41  (1-19-80)  9781 

Definition 

Conspiracy  Is  a combination  of  two  or  more 
persons,  by  concerted  action,  to  accomplish  a 
criminal  or  unlawful  purpose,  or  some  purpose 
not  in  itself  criminal  or  unlawful  by  criminal  or 
unlawful  means.  ( Marino  v.  U.S.)  The  crime  Is 
not  complete  until  an  overt  act  is  done  by  least 
one  of  the  conspirators  to  effect  the  object  of 
the  conspiracy.  ( Marino  v.  U.S.)  The  purpose  of 
requiring  an  overt  act  Is  to  confirm  the  serious- 
ness of  the  participants  in  the  agreement.  It 
affords  an  opportunity  for  one  or  all  of  the  par- 
ties to  abandon  their  design  before  the  act  Is 
done,  and  thus  avoid  the  penalty  prescribed  by 
the  statute.  (U.S.  v.  Britton;  U.S.  v.  Halbrook] 

41(10).42  (1-18-80)  9781 

Parlies  In  Conspiracy  . 

It  Is  necessary  that  the  conspirator  Intend  to 
be  a party  to  the  conspiracy  and  one  who  pre- 
tends to  join  a conspiracy  in  order  to  trap  the 
criminals  is  not  a conspirator.  There  must  be 
intentional  participation  In  the  transaction  with 
the  view  of  furthering  the  common  purpose,  but 
the  mere  knowledge,  acquiescence,  or  approv- 
al of  an  act  without  cooperation  or  agreement  to 
cooperate.  Is  not  enough  to  constitute  one  a 
party  to  a conspiracy.  (U.S.  v.  Thomas ) Thus,  If 
an  officer  knew  that  several  other  officers  of  a 
company  were  meeting  at  a particular  place  to 
fraudulently  rewrite  a set  of  business  records  in 
an  attempt  to  mislead  an  internal  revenue  agent 
who  was  planning  1o  audit  the  return  filed  by  the 
company  and  the  officer  did  not  participate  In 
any  way  to  further  the  plan,  he/she  would  not 
become  a conspirator.  When  a conspiracy  ex- 
ists, the  joining  of  new  members  thereafter 
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does  not  create  a new  conspiracy.  (U.S.  v.  Mari- 
no; Hagen  v.  U.S.)  Conversely,  it  one  or  more  of 
the  conspirators  withdraw,  such  withdrawal  nei- 
ther creates  a new  conspiracy  nor  changes  the 
status  of  the  remaining  members.  [Graham 
Johnson  v.  U.S.;  Craig  v.  U.S.l  A person  may 
become  a conspirator  by  loinlng  in  an  existing 
agreement  or  by  knowing  of  its  existence  and 
committing  an  overt  act  in  furtherance  thereof. 
[ Craig  v.  U.S.;  U.S.  v.  Olmstead)  After  loinlng,  a 
co-conspirator  becomes  responsible  for  all 
acts  and  all  statements  of  all  participants  which 
are  committed  in  connection  with  the  plan  and 
common  object  of  the  conspiracy  ( Connelly  v. 
U.S.)  whether  done  before  or  after  he/she  loins 
the  conspiracy.  (Baker  v.  U.S.;  Coates  v.  U.S.)  A 
conspirator  may  withdraw  by  an  allirmative  and 
effective  act  that  disavows  or  defeats  the  pur- 
poses of  the  conspiracy.  [Blue  v.  U.S.;  U.S.  v. 
Christian  W.  Beck)  He/she  is  not  liable  for  the 
subsequent  acts  of  his/her  former  associates 
and  the  statute  of  limitations  commences  to 
run,  as  to  him/her,  upon  his/her  withdrawal. 

( Hyde  v.  U.S.;  Eldredge  v.  U.S.)  A conspirator 
may  avoid  guilt  completely  by  withdrawing  prior 
to  the  commission  of  the  first  overt  act  that 
furthers  the  conspiracy.  ( Marino  v.  U.S.)  When 
only  two  persons  are  charged  with  conspiracy 
and  there  Is  no  evidence  implicating  anyone 
else,  acquittal  or  reversal  as  to  one  Is  acquittal 
or  reversal  as  to  the  other.  (U.S.  v.  Fox)  Howev- 
er, if  the  Indictment  charges  two  named  con- 
spirators and  persons  unknown  as  co-conspira- 
tors,  and  there  Is  evidence  to  support  the 
charge  that  one  of  the  two  defendants  con- 
spired with  the  unknown  persons,  that  defend- 
ant's convictions  may  stand  In  spite  of  the  fact 
that  the  other  named  defendant  is  acquitted. 
(Pomerantz  v.  U.S.;  U.S.  v.  Gordon)  The  rule 
that  acquittal  of  all  alleged  conspirators  except 
one  results  In  acquittal  of  all  applies  only  to 
acquittals  on  the  merits.  (U.S.  v.  Fox)  Thus,  If 
the  charge  against  one  of  two  conspirators  Is 
dismissed  as  the  result  of  a nolle  prosequi,  It 
would  not  affect  the  case  against  the  other 
since  a nolle  prosequi  does  not  amount  to  a 
dismissal  on  the  merits.  All  acts  and  statements 
in  furtherance  of  the  conspiracy  may  be  Intro- 
duced In  evidence  against  the  conspirators  on 
trial  regardless  of  whether  the  person  who  com- 
mitted such  abt  or  made  such  statement  Is  on 
trial.  (Lew/s  v.  U.S.)  A person's  Involvement  In  a 
conspiracy  cannot  be  established  through  his/ 
her  alleged  co-conspirator's  acts  or  declara- 
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tions  done  or  made  In  his/her  absence  without 
proof  from  another  source  of  his/her  connec- 
tion with  the  conspiracy.  [Glasserv.  U.S. ; U.S.  v. 
Wortman)  A corporation  can  be  a conspirator 
with  other  corporations,  or  with  natural  persons 
Including  Its  own  officers,  employees  or  stock- 
holders. It  Is  responsible  for  the  acts  of  Its 
agents  which  are  performed  within  the  scope  of 
their  authority,  [Old  Monastery  Company  v. 
U.S.l  Partners  may  be  prosecuted  for  conspira- 
cy to  defraud  the  Government  of  income  taxes 
by  making  false  and  fraudulent  partnership  and 
Individual  returns.  (Llsansky  v.  U.S.)  A husband 
and  wife  may  be  found  guilty  of  conspiracy, 
being  considered  separate  persons  under  the 
conspiracy  statute.  (U.S.  v.  Dege)  All  conspira- 
tors need  not  be  defendants.  Should  the  prose- 
cution require  the  testimony  of  one  of  the  con- 
spirators to  prove  the  conspiracy,  he/she  could 
be  named  In  the  Indictment  as  a co-conspirator 
even  though  he/she  Is  not  named  as  a defend- 
ant. (U.S.  v.  Gordon) 

41(10).43  (r-18-80)  978i 

Nature  of  Conspiracy  Agreement 

Conspirators  usually  do  not  put  their  agree- 
ments into  writing  nor  do  they  make  public  their 
plans.  Hence,  a conspiracy  is  rarely  susceptible 
of  proof  by  direct  evidence  and  must  usually  be 
deducted  from  the  conduct  of  the  parties  and 
the  attending  circumstances.  (Cruz  v.  U.S.;  Tel- 
man v.  U.S.)  It  Is  sufficient  to  show  that  the 
minds  of  the  parlies  met  in  an  understanding 
way  so  as  to  bring  about  an  Intelligent  and 
deliberate  agreement  to  do  the  act  or  acts 
charged,  although  such  an  agreement  Is  not 
manifested  by  any  formal  words.  (Telman  v. 
U.S.)  It  Is  not  necessary  that  each  conspirator 
know  or  see  the  others  [Blumenthal  v.  U.S.; 
Martin  v.  U.S.),  but  It  Is  necessary  to  prove  that 
each  person  charged  in  the  conspiracy  knew  of 
the  agreement  and  had  a corrupt  motive  or  evil 
Intent.  (Cruz  v.  U.S.)  The  conspiracy  is  distinct 
from  the  crime  contemplated  and  one  may  be 
convicted  of  both  the  completed  crime  and  the 
conspiracy,  even  though  the  completed  crime 
was  alleged  as  the  overt  act  necessary  to  con- 
vict for  conspiracy.  (Pinkerton  v.  U.S.)  After  the 
central  purpose  of  a conspiracy  has  been  at- 
tained, a subsidiary  agreement  to  conceal  may 
not  be  Implied  from  circumstantial  evidence 
showing  merely  that  the  conspiracy  was  kept 
secret  and  that  the  conspirators  took  care  to 
cover  up  their  crime  In  order  to  escape  detec- 
tion and  punishment.  (G runewald  v.  U.S.;  For- 
man v.  U.S.;  Krulewitch  v.  U.S.;  Lutwak  v.  U.S.) 
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Overt  Act  In  Conspiracy 
An  overt  act  Is  any  act  or  statement  designed 
to  advance,  aid,  or  assist  In  accomplishing  the 
object  ol  the  conspiracy  agreement.  It  need  not 
be  a violation  ol  the  law  within  itsell  and  may  be 
as  Innocent  as  calling  at  the  office  ol  the  District 
Director  otlnternal  Revenue  In  order  to  obtain  a 
blank  claim  form.  It  is  not  necessary  that  each 
conspirator  commit  an  overt  act  (Braverman  v. 
U.S. ; U S.  v.  Donald  Johnson]  and.  therefore,  a 
party  to  a conspiracy  agreement  may  become 
guilty  ol  conspiracy  without  any  knowledge  that 
a co-conspirator  actually  committed  an  overt 
act.  (Brock  v.  Hudspeth ] Preparing,  signing,  and 
tiling  a false  return  are  appropriate  overt  acts  in 
a conspiracy  to  attempt  to  defeat  and  evade  the 
payment  ol  tax  by  (iling  a false  and  fraudulent 
return. 


41(10),45  (1-16-80)  0761 

Defraud  In  Conspiracy 
The  word  "defraud"  as  used  In  this  USC  sec- 
tion Is  broad  enough  to  include  anything  which 
Interferes  with  or  hampers  the  United  States  In 
the  successful  prosecution  of  any  policy,  as 
well  as  the  ordinary  common  law  meaning  ol 
the  word.  (US.  v.  Slater]  For  example,  a con- 
spiracy to  cause  Government  officers  to  ne- 
glect their  duties  would  be  a conspiracy  to  de- 
fraud the  United  States  ol  their  honest  and 
effective  services. 


41(10).46  (1-19-80)  9791 

Duration  of  Conspiracy 

(1)  Conspiracy  is  a continuing  crime  (Ryan  v. 
U S.)  first  complete  upon  the  performance  of 
the  llrst  overt  act  in  furtherance  ol  the  conspira- 
cy agreement,  and  it  continues  until  the  com- 
pletion ol  the  last  overt  act.  Including  the  divi- 
sion of  the  Iruits  of  the  crime,  If  any.  The  termi- 
nal date  of  the  conspiratorial  relationship  Is  par- 
ticularly important  In  settling  problems  relating 
to  the  admissibility  of  evidence,  prosecution  of 
later  |olning  conspirators,  and  the  running  of  the 
period  of  limitations.  In  determining  the  termina- 
tion date,  it  Is  necessary  to  consider  carefully 
the  terms  of  the  agreement.  The  Supreme 
Court  has  slated  that: 

th«  crucial  question  In  datarmWog  whether  the  statute 
ot  limitations  has  run  Is  the  scope  of  the  conspiratorial  agree- 
ment. for  H Is  that  which  determines  both  the  (Kiratton  of  the 
conspiracy  and  whether  the  act  relied  pn  as  an  overt  act  may 
properly  be  regarded  as  In  furtherance  of  the  conspiracy." 

( Grvnowald  v.  U S ) 


(2)  II  the  conspiracy  Involves  an  attempt  to 
defeat  and  evade  the  payment  of  income  tax  by 
filing  a false  and  Iraudulent  Income  tax  return, 
the  conspiracy  ordinarily  terminates  at  the  lime 
the  return  Is  liled.  (U  S.  v.  R osenblum]  Howev- 
er, a conspiracy  to  evade  taxes  by  making  false 
statements  to  conceal  unreported  income  was 
held  to  continue  through  the  making  ol  such 
statements.  [Forman  v.  US. ) 

41(11)  (1-18-80)  9781 

Willfulness 

41(11),1  (1-18-8  0)  9781 

Definition  of  Willfulness 

(1)  Willfulness  Is  an  essential  element  of 
proof  with  respect  to  most  criminal  violations 
Investigated  by  special  agents.  The  term  "will- 
ful" however,  Is  not  defined  by  statute;  thus  lor 
its  delinltion  we  must  rely  on  precedent  estab- 
lished by  court  decisions.  In  commenting  on  this 
statutory  omission  the  Supreme  Court  In  Spies 
v.  U.S.  stated  that: 

"Congress  did  not  define  or  limit  the  methods  by  which  a 
willful  attempt  to  defeat  and  evade  might  be  accomplished 
and  perhaps  did  not  define  lest  Its  efforts  to  do  so  result  In 
some  unexpected  limitation.  Nor  would  we  by  definition  con- 
strict the  scope  of  the  Congressional  provision  that  N may  be 
accomplished  ‘In  any  manner'." 

(2)  Willfulness  has  been  Interpreted  In  many 
ways  with  respect  to  the  various  statutes.  It  may 
mean  one  thing  In  civil  cases  and  quite  another 
thing  In  criminal  prosecutions. 

(a)  Usually,  where  civil  penalties  are  In- 
volved, willfulness  means  actions  "knowingly," 
"consciously,”  or  "intentionally"  taken.  A vol- 
untary course  of  action  as  distinguished  from 
accidental  would  seem  to  satisfy  the  civil  re- 
quirements. [Paddock  v.  Slemonelt;  Wilson  v. 
U.S.) 

(b)  When  used  In  criminal  revenue  slat- 
utes,  the  word  "willlul"  generally  means  an  act 
done  with  a bad  purpose;  without  Justifiable 
excuse;  stubbornly,  obstinately,  perversely.  As 
stated  by  the  Supreme  Court  In  U.S.  v.  Murdock: 

"The  word  Is  stso  employed  to  characterize  ■ Ihhg  done 
wilhoot  ground  for  believing  H Is  lawful ...  or  conduct  marked 
by  careless  disregard  whether  or  not  one  has  the  right  so  to 
act. . . . "TNs  court  has  held  that  where  directions  as  to  the 
meihod  ol  conducting  a business  are  embodied  In  a revenue 
act  to  prevent  loss  of  taxes,  and  the  act  declares  a wHiful 
failure  to  observe  the  directions  a penal  offense,  an  evil  mo- 
tive Is  a constiluent  element  of  ihe  crime. 

"Congress  <M  not  Intend  that  a person,  by  reason  ot  a 
bona  fids  misunderstanding  as  to  Ns  liability  for  the  lax.  as  to 
Ns  duty  to  make  a return,  or  as  to  the  adequacy  of  the  rec- 
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ords  He  maintained,  should  become  a criminal  by  Ns  mere  fail- 
ure to  measure  up  to  the  prescribed  standard  ol  conduct  ” 

(3)  Knowledge,  specific  intent,  and  bad  pur- 
pose are  necessary  elements  ot  criminal  willful- 
ness. They  are  to  be  distinguished  from  motive, 
which  is  the  reason  or  inducement  tor  commit- 
ting an  act.  For  example,  an  individual  may 
deliberately  understate  his  Income  in  order  to 
have  sufficient  funds  to  support  invalid  parents. 
While  his  motive  may  be  admirable,  he  had  a 
specific  intent  to  evade  payment  ol  his  income 
taxes.  It  has  been  stated  that: 

"Motive  Is  not  sn  osssnllal  element  ol  a crime  The  most 
laudable  motive  is  no  delense  whore  Ihe  ad  committed  is  a 
cnmo  in  contemplation  ol  law  . Proof  as  to  motive  may  be 
ol  assislance  In  throwing  light  on  the  Went  with  which  the  ad 
was  commuted. . . [Kobey  y,  U.S.) 

(4)  The  Supreme  Court  In  the  Spies  case 
enunciated  the  same  principle  in  a different 
fashion.  The  court  stated: 

' ll  the  tax-evasion  motive  plays  any  part  in  such  conduct 
the  offense  may  be  mado  out  even  though  the  conduct  may 
also  serve  other  purposes  such  as  concealment  of  other 
crime." 


41(11)-2  (1-18-80)  978, 

Proof  of  Willfulness 

(1)  Willfulness  is  a state  of  mind  which  is 
rarely  susceptible  of  direct  proof.  It  involves  a 
mental  process  which  Is  usually  proved  through 
circumstantial  evidence.  [Pascben  v.  U.S.)  Di- 
rect evidence  of  willfulness  can  only  be  accom- 
plished through  an  admission  or  a confession. 

(2)  In  the  Spies  case,  supra,  the  court  enu- 
merated certain  conduct  which  may  create  In- 
ferences of  willful  attempted  evasion  of  income 
taxes: 

"by  way  ol  llhrstratkm,  and  not  by  way  ol  IkwilaUort.  wo 
would  Ihtnlr  affirmative  willlul  altempl  may  bo  Inferred  (tom 
cortdud  such  as  keepiog  a doubte  sat  ol  Oooks.  making  falsa 
entries  or  alterelloos,  or  falsa  invoices  or  documents,  do- 
slrudloo  ol  books  or  records,  concealment  ol  assets  or  cov- 
ering up  sources  of  kicome.  handling  ol  one's  altairs  to  avoid 
making  tho  records  usual  m transactions  ot  the  kind,  and  any 
conduct.  Ilia  ukaty  affect  ol  whkn  would  ba  to  mislead  or  to 
conceal. " (llalics  supplied.) 

(3)  Frequently,  circumstantial  evidence  of 
willfulness  will  consist  ot  acts  subsequent  to  the 
filing  of  a false  Income  tax  return.  For  example, 
attempted  bribery  of  a revenue  agent  during  an 
Investigation  [Barcott  v.  U.S  );  visits  to  undis- 
closed sate  deposit  boxes  alter  having  been 
questioned  about  assets  [Barcott  v.  U.S  );  mak- 
ing false  statements  [U.S.  v.  Beacon  Brass 
Co.];  withholding  records  during  the  investiga- 
tion (U.S.  v.  Glascott ) and  influencing  the  testl- 
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mony  ot  prospective  witnesses.  (Myers  v. 

Comm.) 

(4)  Furthermore,  in  proving  willfulness,  evi- 
dence ol  other  similar  offenses  and  lika  con- 
duct at  time  proximate  to  the  offense  charged 
may  be  admitted.  [We/ss  v.  U.S.)  This  type  ol 
evidence  does  not  prove  the  particular  crime 
charged  but  tends  to  show  a continuity  ot  un- 
lawful intent  and  Is  an  exception  to  the  general 
rule  that  evidence  of  another  crime  unconnect- 
ed with  the  one  on  trial  is  inadmissible.  Cases 
contain  numerous  instances  of  this  principle. 
For  example,  admitted  into  evidence  was  testi- 
mony concerning  the  failure  to  file  returns  in 
prior  years  [Ayasb  v.  U.S.;  U.S.  v.  Gannon;  U.S. 
V.  Merle  Long];  also  the  filing  ot  a fraudulent 
return  tor  a prior  year  ( Hoyer  v.  U.S.;  Morrison  v. 
U.S.J;  and  the  failure  to  supply  Information  tor 
many  prior  years.  | Pappas  v.  U.S.) 

(5)  The  determination  of  willfulness  ot  a crim- 
inal act  Is  the  function  of  the  Jury  under  proper 
Instructions  from  the  court.  ( Morissette  v.  U.S  ] 
Usually,  the  jury  will  be  told  that  direct  proof  ot 
willlul  or  wrongful  Intent  or  knowledge  is  not 
necessary;  that  It  Is  not  possible  to  look  Into  a 
man’s  mind  to  see  what  went  on;  that  intent  can 
only  be  determined  from  all  Ihe  tacts  and  cir- 
cumstances; that  intent  and  knowledge  may  be 
inferred  Irom  various  acts.  [U.S.  v.  Swidler]  The 
instruction  may  include  the  comment  that  the 
jury  may  consider  the  taxpayer's  refusal  to  pro- 
duce books  and  records  tor  Inspection  by  the 
Internal  Revenue  Service.  [Louis  C.  Smith  v. 
U.S.;  Beard  v.  U.S.;  Olson  v.  U.S.)  However,  it 
has  been  held  Improper  tor  a Judge  to  Instruct 
the  jury  that  It  may  consider  attempts  to  Impede 
In  determining  Intent,  where  a corporate  officer- 
taxpayer  has  resisted,  on  purely  technical  rath- 
er than  self-incrlmlnatlon  grounds,  the  legality 
of  a summons  served  on  his/her  corporation. 
Unsuccessful  resistance  does  not  create  any 
different  connotation  than  successful  resist- 
ance. (U.S.  v.  Grant  Foster] 

(6)  It  Is  error  to  Instruct  the  (ury  that  every 
citizen  Is  presumed  to  know  the  law,  and  that 
ignorance  of  the  law  Is  no  excuse  or  Justification 
for  its  violation.  Guilty  knowledge  ot  the  conse- 
quences ot  the  act  done  Is  the  essence  ot  the 
offense,  and  evidence  which  may  support  or 
detract  from  such  guilty  knowledge  is  admissi- 
ble. [Haigler  v.  U.S.) 
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Defenses  of  Willfulness 

(1)  Advice  ol  counsel  (U.S.  v.  Phillips ),  ac- 
countant [Sam/sh  v.  U S ),  or  Government 
agent  [Benetti  v.  U.S],  il  relied  upon  by  the 
defendant,  may  be  a valid  defense  to  a willful 
violation.  However,  il  it  can  be  shown  that  the 
defendant  did  not  act  in  good  faith  upon  such 
advice  by  not  following  it  ( Barrow  v.  U.S.),  or 
that  he/she  did  not  fully  inform  the  advisor  of  all 
the  tacts  (U.S.  v.  McCormick;  Clark  v.  U.S.J,  or 
that  he/she  sought  advice  from  one  not  quali- 
fied to  give  it  (Poltash  Bros.  v.  Comm.],  or  from 
one  who  he/she  had  reason  to  believe  was  not 
qualified,  the  defense  Is  vitiated.  An  attempt  by 
the  defendant  to  shift  responsibility  for  a fraudu- 
lent return  to  the  person  who  made  out  the 
return  or  kept  the  books  can  be  met  with  proof, 
direct  or  circumstantial,  that  the  defendant 
knew  or  should  have  known  the  return  was 
false.  [ Lurding  v.  U.S.)  Such  proof  may  take  the 
form  of  testimony  by  bookkeepers  or  other  of- 
fice help  about  the  defendant's  knowledge  of 
the  book  entries  or  lack  of  entries. 

(2)  Disclosures,  amended  returns,  and  pay- 
ments of  lax  after  the  filing  of  fraudulent  returns 
may  have  probative  value  In  establishing  the 
state  of  mind  at  the  time  of  the  alleged  criminal 
acts.  | Heindel  v.  U.S.)  Most  courts  have  regard- 
ed the  prompt  filing  of  amended  returns  and 
payment  of  delinquent  tax  as  admissible  evi- 
dence to  show  lack  of  willfulness.  ( Heindel  v. 
U.S.;  Berkovitz  v.  U.S.;  U.S.  v.  Sfoehr)  However, 
evidence  that  such  disclosure  and  delinquent 
payment  was  prompted  by  a fraud  Investigation 
could  serve  as  an  Incriminating  admission  of 
the  defendant's  culpability.  ( Emmlch  v.  U.S.) 
Accordingly,  Intensive  Investigation  ol  the  cir- 
cumstances attending  the  preparation  and  fil- 
ing of  amended  returns  In  such  instances  Is 
imperative. 

(3)  Cooperation  gf  the  taxpayer  at  the  start  of 
the  investigation  is  sometimes  claimed  to  be 
Indicative  of  Innocence.  The  contention  Is  that 
he/she  willfully  defrauded  the  revenue  he/she 
would  continue  to  conceal  the  truth  from  the 
Investigators.  This  defense  Is  rarely  persuasive 
if  the  facts  and  circumstances  attending  the 
commission  of  the  alleged  offense  create  an 
inference  of  willfulness.  (U.S.  v.  Swidler]  Subse- 
quent cooperation  during  the  Investigation  may 
only  serve  to  mitigate  the  penalty. 

(4)  Lack  of  education  and  business  experi- 
ence are  used  as  defenses  to  criminal  Intent. 
Ignorance  of  Internal  revenue  requirements 
and  unfamiliarity  with  business  practices  may 
be  urged  as  the  reasons  for  alleged  violations. 
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Taxpayers  faced  with  conclusive  evidence  of 
substantial  amounts  of  unreported  Income  will 
frequently  claim  that  it  resulted  from  mistake 
caused  by  their  lowly  educational  background 
or  inexperience  In  financial  affairs.  For  exam- 
ple, a successful  shoe  manufacturer  may  claim 
that  he/she  Is  an  expert  shoe  fabricator  but  that 
he/ she  can  hardly  read  or  write,  while  a promi- 
nent physician  may  contend  that  he/she  was 
never  good  at  figures  and  was  too  busy  caring 
for  the  ill  to  keep  accurate  records  of  his/her 
earnings.  These  defenses  may  be  argued  to  the 
)ury,  but  Ihelr  effect  would  depend,  as  in  the 
case  of  cooperation,  upon  all  the  facts  and 
circumstances  surrounding  the  commission  of 
the  offense.  [ Fischer  v.  U.S. ; U.S.  v.  G/ascoff] 

(5)  Poor  health,  good  character,  and  Integrity 
are  also  resorted  to  as  exculpatory  factors. 
Whether  the  mental  and  physical  condition  ol 
the  defendant  at  the  time  of  the  alleged  offense 
was  such  as  to  deprive  him/her  of  his/her 
sense  of  reason  Is  one  more  fact  to  be  deter- 
mined by  the  jury.  The  defense  is  made  that 
willfulness  cannot  be  present  when  the  defend- 
ant did  not  know  what  he/she  was  doing  or  was 
so  Incapacitated  as  to  be  unable  to  attend  to 
his/her  financial  affairs  properly.  ( Collins  v. 
Comm.;  U.S.  v.  Glascott]  Closely  connected 
with  this  defense  Is  the  claim  that  the  defendant 
was  a person  of  good  character  and  Integrity 
and  could  not  reasonably  have  Intended  to  de- 
fraud the  United  States.  The  courts  have  held 
that  the  jury  may  consider  good  reputation  in 
itself  sufficient  to  raise  a reasonable  doubt  of 
the  defendant's  guilt.  (U.S.  v.  Wicoff] 

(6)  The  defendant  may  utilize  any  other  de- 
fense which  might  have  a bearing  on  willful- 
ness. The  validity  of  the  contention  Is  deter- 
mined by  the  |ury.  All  defenses  are  usually  re- 
butted with  evidence  of  specific  acts  which  cre- 
ate an  Inference  of  Intentional  violation. 


41(11).32  (i-ts-so)  ®7ei 

Entrapment 

(1)  Entrapment  may  be  used  as  a defense 
against  the  allegation  of  willfulness,  If  a Govern- 
ment agent  Induces  a person  to  commit  a crime 
he/she  would  not  otherwise  have  committed. 
To  constitute  entrapment  It  must  be  shown  that 
the  agent  originated  and  Implanted  the  Intent  In 
the  mind  of  the  violator.  If  the  agent  merely 
offers  the  opportunity  for  a person  to  commit  a 
crime  the  person  already  Intended,  or  if  a per-  ■ 
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son  already  engaged  in  the  violation  is  simply 
awaiting  an  opportunity  to  continue  with  it, 
which  the  agent  furnishes,  there  is  no  entrap- 
ment. (Sorre/s  v.  U.S.;  Sherman  v.  U.S. ; Gorin  v. 
U.S] 

(2)  Government  undercover  agents  or  infor- 
mants may  present  themselves  to  violators  in 
disguise,  as  long  as  the  disguise  does  not  moti- 
vate an  otherwise  innocent  person  to  commit  a 
crime.  It  is  not  entrapment  to  use  an  Informant 
or  decoy  to  obtain  evidence  of  the  commission 
of  a crime,  even  though  the  informant  partici- 
pates in  the  violation,  so  long  as  the  crime  is  not 
Instigated  by  the  Government  agent.  [U.S.  v. 
Roett;  Papadakis  v.  U.S  ] However,  a contin- 
gent fee  arrangement  for  an  informant  to  pro- 
duce evidence  against  a particular  person,  of  a 
crime  not  yet  committed,  is  improper  unless  the 
agent  has  prior  certain  knowledge  that  the  per- 
son Is  already  engaged  In  illegal  activity,  and 
specifically  instructs  the  informant  not  to  Induce 
commission  of  the  offense,  but  merely  to  offer 
opportunity  to  continue  with  it.  (Williamson  v. 
U.S.) 

(3)  If  a person  offers  a Government  agent  a 
bribe,  which  the  agent  has  not  solicited,  It  is  not 
Improper  to  set  a trap  to  apprehend  the  bribe 
offeror.  [Lopez  v.  U.S.;  U.S.  v.  Kabot;  Todisco  v. 
U.S.) 

(4)  When  a principal  unjustifiably  claims  en- 
trapment, evidence  should  be  obtained  of  his/ 
her  past  record,  Including  his/her  reputation  for 
committing  similar  acts,  to  combat  his/her 
claim. 

(5)  A defense  of  entrapment  Is  rarely  raised 
where  Ihe  alleged  violation  consists  of  filing  a 
fraudulent  return,  since  the  violation  would  usu- 
ally occur  before  an  Investigation  has  been 
Initiated. 

41(11).33  (i-ts-eo)  87si 

Embezzled  Funds  and  Other 
Illegally  Obtained  Income 

(1)  In  the  past  some  taxpayers  have  suc- 
cessfully met  allegations  of  understated  in- 
come with  the  defense  that  It  was  not  Income 
because  It  constituted  embezzled  funds.  The 
theory  for  nontaxability  of  such  funds  was:  ab- 
sence of  a claim  of  right  to  the  alleged  gain;  and 
a definite  unconditional  obligation  to  repay. 
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|W/7cox  v.  Commissioner ) This  theory  was  un- 
der constant  attack  almost  from  the  time  that 
the  landmark  Wilcox  case  was  decided.  Courts 
weakened  the  theory  by  including  as  taxable 
Income,  money  acquired  by  swindling  or 
through  fraudulent  representations  IRollingerv. 
U.S. ),  extortion  (Rutkin  v.  U.S  ],  kickbacks  [U.S. 
v.  Wyss;  Berra  v.  U.S.]  or  larceny.  (U.S.  v.  foz/'a| 
In  holding  the  proceeds  of  extortion  taxable,  the 
Supreme  Court  said,  “An  unlawful  gain,  as  well 
as  a lawful  one,  constitutes  taxable  Income 
when  Its  recipient  has  such  control  over  it  that, 
as  a practical  matter,  he  derives  readily  realiza- 
ble economic  value  from  It."  ( Rutkin  v.  U.S.) 
Lower  courts  confronted  with  embezzlement- 
like situations  went  to  great  lengths  to  distin- 
guish their  facts  from  Wilcox,  using  the  reason- 
ing plainly  stated  in  Rutkin:  "We  limit  that  case 
(Wilcox)  to  Its  facts." 

(2)  Finally,  confronted  squarely  In  an  income 
tax  evasion  case  with  taxability  of  embezzled 
funds,  the  Supreme  Court  on  May  15, 1961,  on 
the  authority  of  Rutkin,  reversed  Wilcox,  using 
this  language:  “We  believe  that  Wilcox  was 
wrongly  decided. . . . Thus,  we  believe  that  we 
should  now  correct  the  error  and  the  contusion 
resulting  from  It,  certainly  If  we  do  so  in  a man- 
ner that  will  not  prejudice  those  who  might  have 
relied  on  It."  (James  v.  U.S.) 

(3)  Although  reversing  Wilcox  and  making 
embezzled  funds  taxable,  the  Jame9  opinion 
reversed  the  defendant’s  conviction,  on  the 
theory  that  willfulness  could  not  be  proved  be- 
cause he  might  have  relied  on  Wilcox  In  failing 
to  Include  embezzled  funds  In  gross  Income. 
The  same  theory  has  since  been  followed  in  a 
Court  of  Appeals  case.  (Beck  v.  U.S.) 

420  (f-ta-40)  »7Si 

Methods  of  Proving  Income 


421  (t-ia-eo)  07e  t 

Introduction 

(1)  In  order  to  establish  a criminal  offense 
under  IRC  7201,  the  special  agent  must  devel- 
op evidence  to  prove  a substantial  amount  of 
additional  tax  due  and  willful  attempt  to  evade  It. 
To  prove  the  first  element  of  the  offense,  it  Is 
necessary  to  establish  that  the  correct  taxable 
Income  Is  In  excess  of  that  reported. 
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(2)  Taxable  income  may  be  established  by 
the  direct  or  indirect  approach.  The  former  con- 
sists of  the  specific  Hem  method  which  Involves 
proof  of  transactions  (sales,  expenses,  etc.) 
affecting  taxable  income.  The  latter  approach 
relies  upon  circumstantial  proof  of  income  by 
use  ol  such  methods  as  net  worih,  expendi- 
tures, and  bank  deposits.  Usually,  taxable  in- 
come can  be  established  with  less  difficulty  by 
the  direct  approach  and  for  this  reason  It  should 
be  used  whenever  possible. 

(3)  Taxpayers,  almost  without  exception,  re- 
port their  income  by  the  specific  item  or  specific 
transaction  method;  that  is,  the  computations 
which  are  reflected  in  their  Income  tax  returns 
are  based  upon  the  sum  total  of  the  transac- 
tions they  engaged  In  during  the  taxable  period. 
Most  taxpayers  maintain  books  and  records  In 
which  these  various  transactions  are  recorded 
as  they  occur.  In  a specific  transactions  case, 
the  Government  endeavors  to  prove  that  the 
transactions  in  which  the  taxpayer  engaged 
during  the  year  were  not  completely  or  accu- 
rately reflected  In  his/her  Income  tax  return, 
with  the  result  that  his/her  Income  tax  liability 
was  understated,  and  that  such  result  was 
willful. 

(4)  In  numerous  cases  the  courts  have  ap- 
proved the  use  of  the  following  Indirect  meth- 
ods of  determining  Income:  net  worth  ( Holland 
v.  U.S.];  expenditures  (U.S.  v.  William  R.  John- 
son], and  bank  deposits.  | Gleckman  v.  U.S.] 
Although  these  methods  are  considered  cir- 
cumstantial proof  of  taxable  Income,  the  courts 
have  approved  them  for  use  In  determining  tax- 
able Income  for  criminal  prosecution  on  the 
theory  that  proof  of  unexpended  funds  or  prop- 
erty in  the  hands  of  a taxpayer  may  establish  a 
prima  facie  understatement  of  Income  requiring 
a taxpayer  to  overcome  the  loglcat  Inference 
drawn  from  the  provable  facts.  In  one  Income 
tax  case  [Jelaza  v.  U.S.|,  the  Government  em- 
ployed all  three  methods — net  worth,  expendi- 
tures, and  bank  deposits — to  show  corrected 
Income.  With  respect  to  the  establishment  of  a 
prima  facie  case  by  such  evidence,  the  Court 
stated: 

"lo  those  (and  other  similar)  cases,  the  Courts  have  been 
careful  to  point  out  thal  findings  of  fraud  have  been  sustained 
K.  but  only  If,  the  taxpayer  has  offered  no  expfanalion.  or  no 
adoquate  explanation,  of  the  discrepancies  between  (on  the 
one  hand)  expenditures  and/or  bank  deposits  and/or  In- 
creases In  net  worth  and  (on  the  other  hand)  the  amount  of 
Income  reported  by  the  texpayer." 

(5)  Another  Indirect  method  ot  proof  is  per- 
centage mark-up.  (Intell.  Digest,  Oct.-Nov.- 
Dec.  1975,  p.  9)  This  method  is  sometimes  used 
lo  corroborate  other  methods  used  In  criminal 
cases  and  has  been  used  a9  the  method  ot 
proof  in  civil  cases. 


422  ii-te-eo)  87bi 

Distinguishing  Between 
Accounting  Systems,  Accounting 
Methods,  and  Methods  of  Proving 
Income 

(1)  For  many  years  there  has  been  much 
contusion  regarding  the  synonymous  use  of  the 
terms  "accounling  system,"  "accounting  meth- 
ods," and  "methods  of  proving  or  determining 
Income."  If  is  not  unusual  to  hear  reference 
made  to  the  net  worth  and  expenditures  melh- 
od  as  a method  of  accounting  when  In  fact  it  Is  a 
method  of  proving  income  by  circumstantial  or 
Indirect  evidence.  [ Holland  v.  U.S.) 

(2)  There  are  two  basic  accounting  systems, 
the  single  entry  and  the  double  entry  system, 
but  there  are  various  methods  of  accounting, 
such  as  cash,  accrual,  hybrid,  installment,  and 
long-term  or  completed  contract  methods.  The 
usual  methods  ot  determining  or  proving  In- 
come are  specific  item,  net  worth,  expendi- 
tures, bank  deposits,  and  percentage  methods. 

(3)  Taxable  Income  must  be  computed,  for 
purposes  of  criminal  prosecution,  under  the  ac- 
counting method  by  which  the  taxpayer  regular- 
ly computes  his  Income.  The  reason  for  this  is 
given  In  Morrison  v.  U.S.: 

"In  ihls  criminal  proceeding  it  was  necessary  to  establish 
not  only  that  the  tax  liabilities  here  were  understated,  but  that 
the  understatement  was  attributable,  at  least  In  part,  to  the 
(act  that  the  taxpayer's  returns  were  not  honestly  prepared. 
Proof  of  the  latter  fact  could  only  be  accomplished  by  adopt- 
ing and  consistently  applying  the  taxpayer's  own  method  of 
accounting." 

(4)  If  no  method  of  accounling  has  been  reg- 
ularly employed  or  if  the  method  employed 
does  not  clearly  rellecf  income,  the  compula- 
tion shall  be  made  In  accordance  with  such 
method  as,  In  the  opinion  of  the  Commissioner, 
does  clearly  reflect  Income.  (26  USC  446) 

423  (1 2-7-8 1)  9781 

Specific  Item  Method  of  Proving 
Income 

423.1  (IJ-7-BI)  9781 

General 

(1)  In  a specific  Hem  case,  the  Government 
fries  to  prove  thal  the  specific  transactions  In 
which  the  taxpayer  engaged  during  the  year 
were  not  completely  or  accurately  reflected  In 
his/her  Income  lax  return,  with  the  result  that 
his/her  income  fax  liability  was  underslafed, 
and  that  such  understatement  was  willfully 
made.  This  method  offers  the  most  direct  meth- 
od of  proving  unreporled  Income.  II  is  easier 
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other  methods  to  present  in  court 
readily  understood  by  jurors. 

(2)  Omitted  income,  fictitious  deductions, 
false  exemptions,  or  false  fax  credits  in  their 
broadest  concept  are  the  means  whereby  taxes 
may  be  evaded. 

(3)  Omitted  income  results  from  failure  to 
report  any  ot  the  numerous  Hems  ot  taxable 
income  expressed  and  implied  in  the  Internal 
Revenue  Code.  In  the  examination  of  merchant 
taxpayers  Ihe  Hem  ot  omitted  income  most  fre- 
quently encountered  Is  sales  revenue  and,  In 
Ihe  case  of  Individuals,  omitted  Income  is  usual- 
ly in  the  form  of  salaries,  dividends,  commis- 
sions, gains  from  the  sale  of  property,  and/or 
fees. 

(4)  Olfen  a deduction  which  is  considered 
fraudulent  fakes  the  guise  of  a fictitious  pur- 
chase of  merchandise  or  a fictitious  expense. 
However,  it  could  be  any  fictitious  deduction  or 
exemption  fraudulently  claimed  as  allowable 
under  the  authority  of  Ihe  Infernal  Revenue 
Code. 

423.2  (12-7-81)  9781 

Unreported  Income  from 
Certificates  of  Deposit 

(1)  There  are  two  types  of  certificates  of  de- 
posit. First,  a standard  certificate  ot  deposit  that 
pays  Interest  at  Intervals  throughout  the  term  of 
the  note,  often  quarterly.  The  Interest  may  be 
withdrawn  without  penalty  although  the  under- 
lying principal  may  not  be  withdrawn  without 
incurring  a substantial  penalty.  Financial  institu- 
tions will  Issue  Forms  1099 INT  to  the  depositor 
reflecting  the  Interest  earned.  The  second  type 
is  known  as  an  original  Issue  discount  certifi- 
cate In  which  the  Interest  is  payable  only  at  the 
note's  maturity.  Pursuant  to  I.R.C.  Section 
1232(a)(3),  the  Service  requires  holders  ot  this 
type  ol  certificate  of  deposit  to  report  the  Inter- 
est earned  on  the  note  pro  rata  throughout  Its 
term. 

(2)  The  position  ot  the  Criminal  Tax  Division 
is  that  Ihe  Criminal  Investigation  Division  should 
not  recommend  prosecution  ot  criminal  cases 
based  upon  failure  to  report  Interest  from  origi- 
nal issue  discount  certificates  before  the  certifi- 
cates ol  deposit  mature,  unless  unusual  circum- 
stances warrant  prosecution.  In  these  cases,  a 
willfulness  problem  usually  arises  from  the  tax- 
payer's lack  ol  actual  possession,  use,  and  en- 
joyment ol  Ihe  Interest  during  the  holding  peri- 
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od.  No  similar  problems  should  be  present  in 
cases  Involving  the  standard  certificates  of  de- 
posit when  the  interest  is  made  available  to  the 
taxpayer. 

(3)  In  order  to  property  Identify  the  type  ot 
certificates  of  deposH,  the  final  report  must  ex- 
hibit copies  ot  the  1099's  and  copies  ot  the 
underlying  contracts  ot  the  certificates.  In  addi- 
tion, the  report  should  discuss  exhaustively  the 
issue  of  willfulness.  For  example,  the  investiga- 
tion should  determine  whether  Ihe  principal  and 
Interest  on  a matured  certificate  was  rolled- 
over  Into  a new  certificate  ol  deposit,  whether 
premature  withdrawal  ol  the  principal  Is  subject 
to  penalties,  and  whether  or  not  there  was  a 
premature  redemption. 

424  (l-ISSO)  9781 

Net  Worth  Method  of  Proving 
Income 

424.1  (1-18-80)  9781 

Introduction 

Next  to  the  specific  Hem  method,  the  net 
worth  method  Is  probably  the  most  frequently 
used  way  of  proving  taxable  Income  In  civil  and 
criminal  Income  tax  cases.  There  is  nothing 
complex  In  the  theory  ot  the  method.  It  involves 
a determination  of  the  taxpayer's  net  worth  (as- 
sets less  liabilities)  at  the  beginning  and  end  of 
a taxable  year,  computing  the  increase  or  de- 
crease in  net  worth,  and  then  adjusting  this 
amount  for  nondeductible  and  nontaxable 
Hems.  The  amount  resulting  from  application  ot 
this  theory  Is  taxable  income.  By  comparing  It 
with  income  reported,  the  special  agent  may 
determine  whether  taxable  Income  has  been 
correctly  reported. 

424.2  (1-18-80)  9781 

Authority  for  Net  Worth  Melhod 

There  Is  no  statutory  provision  defining  the 
net  worth  method  and  specifically  authorizing 
Its  use  by  the  Commissioner.  However,  In  nu- 
merous cases  courts  have  approved  the  use  ot 
this  method.  Perhaps  the  leading  case  in  this 
respect  Is  Holland  v.  United  States  handed 
down  In  1954  by  the  Supreme  Court  along  with 
three  companion  cases,  ( Smith  v.  U.S.;  Fried- 
berg  v.  U.S.;  U.S.  v.  Calderon]  wherein  Is  out- 
lined the  broad  principles  governing  the  trial 
and  review  ot  casa9  based  on  the  not  worth 
melhod  ot  proving  Income.  With  reference  to 
the  use  of  the  net  worth  technique,  the  court 
stated  that: 
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"To  ptolect  th*  revenue  from  to*e  w+xj  do  not  'render 
true  accounts.'  the  Government  must  be  tree  to  use  elf  legal 
evidence  available  lo  rt  In  determining  whether  the  story  told 
by  the  taxpayer's  books  accurately  reflect  his  financial 
history." 

424.3  (i-te-eo)  97Bi 

When  and  How  Net  Worth  Method 
Used 

(1)  The  net  worth  method  is  most  often  used 
when  one  or  more  ot  the  following  conditions 
prevail: 

(a)  Taxpayer  maintains  no  books  and 
records. 

(b) '  Taxpayer's  books  and  records  are  not 
available. 

(c)  Taxpayer's  books  and  records  are 
inadequate. 

(d)  Taxpayer  withholds  books  and 
records. 

(2)  The  tact  that  the  taxpayer's  books  and 
records  accurately  reflect  the  figures  on  his 
return  does  not  prevent  the  use  of  the  net  worth 
theory  ot  proot.  The  Government  can  look  be- 
yond the  "sell  serving  declarations”  In  the  tax- 
payer's books  and  records  and  use  any  evi- 
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dence  available  to  contravene  their  accuracy. 
| Holland  v.  U.S.] 

(3)  In  addition  to  being  used  as  a primary 
method  ot  proving  taxable  Income  In  civil  and 
criminal  income  tax  cases,  the  net  worth  meth- 
od can  be  used: 

(a)  To  corroborate  other  methods  ol  prov- 
ing income. 

(b)  To  test-check  accuracy  of  reported 
taxable  income. 

424.4  (1-18-80)  9781 

Establishing  the  Starting  Point 

(1)  In  the  Holland  case  the  Supreme  Court 
said  (hat  an  essential  condition  In  a net  worth 
determination  ot  income  Is  the  establishment, 
"with  reasonable  certainty,"  ot  an  opening  net 
worth,  to  serve  as  a starting  point  (rom  which  to 
calculate  future  Increases  in  the  taxpayer’s  net 
worth.  The  wisdom  ol  this  statement  is  appar- 
ent since  an  inaccurate  beginning  net  worth  will 
atfect  the  accuracy  ol  the  determination  ot  In- 
come subsequent  to  the  base  point.  For  In- 
stance, it  a taxpayer's  beginning  net  worth  Is 
understated,  taxable  income  (or  the  period  un- 
der consideration  will  be  overstated. 
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(2)  Proot  ol  visible  assets  and  liabilities  com- 
prising beginning  net  worth  is  usually  easily  es- 
tablished by  such  means  as  bank  records; 
county  real  estate  records;  brokerage  records; 
Bureau  ol  Public  Debt  records;  Federal  and 
state  income,  inheritance,  and  gift  tax  returns 
and  records;  and  books  and  records  of  the 
taxpayer.  To  establish  a lirm  starting  point,  It  is 
necessary  to  show  that  the  defendant  had  no 
large  sum  ot  cash  tor  which  credit  was  not 
given.  This  is  usually  done  by  ollering  evidence 
which  negates  the  existence  of  a cash  hoard, 
tor  example: 

(a)  Written  or  oral  admissions  ot  the  tax- 
payer to  the  investigating  officers  concerning 
net  worth,  [U.S.  v.  Calderon | Examples  are: 
signed  net  worth  statement,  oral  statement  as 
to  cash  on  hand. 

(b)  Failure  by  defendant  to  tile  returns  (or 
years  prior  to  indictment  period.  (Smith  v.  U.S.] 

(c)  Returns  tiled  by  the  taxpayer  tor  years 
prior  to  prosecution  years  reflecting  income  re- 
ported that  is  inconsistent  with  existence  ot  a 
cash  hoard.  (Smith  v.  U.S.)  This  would  also 
apply  to  copies  retained  by  the  taxpayer.  The 
taxpayer's  filing  record  and  copies  ol  available 
Income  tax  returns  should  be  furnished  for  at 
least  five  (5)  preceding  and  all  years  subse- 
quent to  the  starting  point  to  turnish  additional 
support  to  the  starting  point.  (See  IRM 
9327.1(4))  and  text  424.4:(2)(h) 

(d)  Low  earnings  (or  years  prior  to  prose- 
cution years  as  shown  by  records  ot  the  Social 
Security  Administration  and  former  employers. 

(e)  Net  worth  as  established  by  books  and 
records  of  the  taxpayer.  [l/.S.  v.  Chapman) 

(f)  Certificate  of  Assessments  and  Pay- 
ments showing  tax  assessed  (or  years  prior  to 
the  prosecution  period.  (V/outis  v.  U.S.)  With 
this  information  and  tables  showing  tax  rates 
and  the  amount  allowed  for  exemptions  and 
dependents,  it  may  be  possible  to  calculate 
income  reported  by  a taxpayer  tor  the  years  in 
question.  The  certificate  will  not  show  amount 
of  withholding,  capital  gains  or  nontaxable 
income, 

(g)  Financial  statement  presented  for 
credit  or  other  purposes  at  a time  prior  to  or 
during  prosecution  period.  (Fr/edberg  v.  U.S.) 
Banks,  loan  companies,  bonding  companies, 
and  the  Internal  Revenue  Service  (offers  In 
compromise)  are  some  ot  the  better  sources 
from  which  to  obtain  this  type  of  document. 

(h)  Bankruptcy  prior  to  prosecution  peri- 
ods. (US.  v.  Vassallo]  Special  Agents  may  use 
the  public  record  ol  a bankruptcy  as  a starting 
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point  tor  net  worth  purposes.  However,  Section 
7<a)(10)  ot  the  Bankruptcy  Act  11,  USCA 
525(a)(10)  as  amended  by  title  11  o(  the  Orga- 
nized Crime  Control  Act  ol  1970,  P.L.  91-452, 
provides  that  no  testimony  or  evidence  which  is 
directly  or  Indirectly  derived  from  testimony  giv- 
en by  a bankrupt  during  bankruptcy  proceed- 
ings may  be  offered  In  evidence  against  him  In 
any  criminal  proceedings. 

(I)  Prior  Indebtedness,  compromise  ot 
overdue  debts,  avoidance  ol  bankruptcy.  (Hol- 
land v.  US.) 

(j)  Installment  buying.  [Barcott  v.  US.) 

(k)  History  ol  prior  low  earnings  and  ex- 
penditures, and  checks  returned  for  Insufficient 
lunds.  (McFee  v.  US.) 

(l)  Loss  of  furniture  and  business  because 
of  financial  reasons.  (Holland  v.  US.) 


424.5  (i-ia-eo)  &78i 

Taxable  Source  of  Income 

(1)  In  order  tor  Income  to  be  taxable,  it  must 

come  from  a taxable  source.  (Commissioner  v. 
Glenshaw  Glass  Co.)  In  the  Holland  case,  (he 
Supreme  Court  said:  "Increase  In  net  worth, 
standing  alone,  can  not  be  assumed  to  be  at- 
tributable to  currently  taxable  Income.  But  proof 
of  a likely  source,  from  which  the  jury  could 
reasonably  find  that  the  net  worth  Increases 
sprang,  Is  sufficient " 

(2)  On  the  basis  of  the  Holland  decision,  It 
appeared  to  many  that  proof  of  a likely  source 
was  necessary  in  every  net  worth  case.  This 
was  clarified  by  U.S.  v.  Masse!  In  which  the 
Supreme  Court  said:  "In  Holland  we  held  that 
proot  ot  a likely  source  was  'sufficient'  to  con- 
vict in  a net  worth  case  where  the  Government 
did  not  negative  all  the  possible  non-taxable 
sources  of  the  alleged  net  worth  increases.  This 
was  not  Intended  to  Imply  that  proot  ot  a likely 
source  was  necessary  in  every  case.  On  the 
contrary,  should  all  possible  sources  of  non- 
taxable  Income  be  negatived,  there  would  be  no 
necessity  for  proof  of  a likely  source." 

(3)  In  view  ot  the  two  decisions  cited  above.  It 
appears  that  the  Government  must  either  prove 
a likely  source  of  taxable  Income,  or  negate  all 
nontaxable  sources  of  Income.  In  cases  where 
the  Government  resorts  to  the  latter  type  of 
proof,  It  Is  even  more  Important  than  otherwise 
to  establish  a firm  starting  point,  particularly 
with  reference  to  cash  on  hand. 
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(4)  Proof  of  a likely  taxable  source  of  income 
has  been  found  sufficient  In  a number  of  crimi- 
nal Income  lax  cases  by: 

(a)  Showing  that  defendant  did  not  report 
certain  income  on  his  tax  returns.  [U.S.  v. 
Chapman | 

(b)  Showing  that  delendant  did  not  report 
certain  income  for  years  prior  tolndictment  peri- 
od. (U  S.  v.  Skidmore) 

(c)  Comparison  of  business  operations 
and  profits  of  defendant  for  Indictment  years 
with  profits  or  prior  operations  for  a comparable 
period.  In  the  Holland  case  the  Supreme  Court 
pointed  out  that  the  business  of  the  defendant, 
a hotel,  apparently  increased  during  the  years 
in  question,  whereas  the  reported  profits  fell  to 
approximately  one  quarter  of  the  amount  de- 
clared by  the  previous  management  In  a com- 
parable period. 

(d)  Effectively  contradicting  defendant's 
assertions  as  to  nontaxable  sources.  In  United 
States  v.  Adonis,  the  salaried  defendant  had 
asserted  in  a prior  unrelated  |ud!clal  proceeding 
that  the  $44,000  he  used  to  purchase  a house 
had  come  from  loans  and  gifts.  The  Govern- 
ment proved  that  the  alleged  donor  was  sup- 
ported by  her  family,  that  the  supposed  credi- 
tors were  dummies  or  of  such  financial  condi- 
tion as  to  imply  that  they  had  no  available  as- 
sets to  loan.  The  court  considered  the  conduct 
of  the  defendant  "an  effort  to  conceal  ...  the 
real  sources  of  taxable  gain.” 

(e)  Opportunities  of  defendant  to  receive 
graft.  In  United  Slates  v.  Bryan  Ford,  the  taxpay- 
er was  a policeman  and  a member  of  the  vice 
squad.  The  Court  held  that  evidence  admitted 
to  show  opportunity  to  receive  graft,  not  the 
actual  receipt  of  graft,  was  sufficient  to  show  a 
possible  source  of  income.  (The  Supreme 
Court  remanded  the  case  to  the  District  Court  to 
vacate  iudgment  and  dismiss  the  Indictment  on 
account  of  the  death  ol  the  taxpayer.)  However, 
in  Fred  M.  Ford  v.  United  Slates,  the  court  said: 
"The  evidence  sufficiently  disclosed  that  In  the 
defendant's  oflice  of  Chief  of  Police,  he  had 
opportunities  of  receiving  Income  from  graft, 
payoffs  or  other  Illegal  sources.  There  can,  of 
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course,  be  no  presumption  that  the  defendant 
was  guilty  of  such  gross  misconduct  as  lobe  the 
recipient  of  such  III  gotten  gains  The  presump- 
tion is  to  the  contrary  ...  the  testimony  ol  this 
woman  as  to  payoffs  with  which  the  defendant 
was  not  shown  to  be  connected  was  both  erro- 
neous and  highly  prejudicial."  Upon  retrial,  a 
conviction  was  sustained  alter  the  same  wit- 
ness testified  that  the  defendant  had  acknowl- 
edged the  receipt  of  gralt  payments. 

(f)  The  character  of  the  business  has  the 
capacity  to  produce  income  In  amounts  deter- 
mined by  the  net  worth  method.  (Cosleifo  v. 
US.) 

(5)  A likely  source  is  established  in  net  worth 
cases  by  showing  that  the  source  reported  by 
the  taxpayer  had  the  potential  to  produce  in- 
come substantially  In  excess  of  that  reported. 

(6)  Negating  nontaxable  sources  of  Income 
may  be  accomplished  by  proving  nonreceipt  of 
loans,  gifts,  and  inheritances  by  taxpayer's  ad- 
missions, Federal  gift  tax  returns  filed  by  al- 
leged donor,  or  probate  records  of  deceased 
relatives'  estates.  If  the  taxpayer  advances  a 
specific  explanation  of  the  sources  of  funds 
expended,  the  Government  does  not  have  to 
pursue  possible  nonlaxable  sources  when  the 
one  given  is  proven  false.  [Feichlmeir  v.  U.S. ) 

424.6  (t-ts-eo)  97si 

Corroboration  of  Extra-Judicial 
Admissions 

(1)  During  the  course  of  many  Income  tax 
Investigations  involving  the  net  worth  method  of 
proof,  the  taxpayer  will  make  admissions  which 
the  Government  will  use  In  evidence  against 
him/her  during  trial  of  the  case.  Admissions 
may  relate  to  all  facets  of  a case,  although  In 
many  Instances  they  pertain  to  the  starting 
point,  Items  of  living  expenses,  source  of  In- 
come, and  willfulness. 

(2)  Admissions  after  the  commission  of  the 
crime  must  be  corroborated,  if  they  embrace  an 
element  vital  to  the  Government  case.  IDaniel 
Smith  v.  U.S.) 

(3)  The  degree  and  types  of  corroboration, 
along  with  other  aspects  of  the  sub|ect  of  ad- 
missions, are  discussed  in  345. 
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Investigation  of  Leads 

When  a taxpayer  offers  leads  or  information 
during  a net  worth  Investigation  which,  it  true, 
would  establish  his/her  Innocence,  the  special 
agent  must  Investigate  the  leads  If  they  are 
reasonably  susceptible  of  being  checked.  ( Hol- 
land v.  U.S.)  This  also  applies  if  a taxpayer 
offers  leads  or  Information  after  completion  of 
an  Investigation,  but  within  a sufficient  time  be- 
fore trial.  (U.S.  v.  Vardine]  If  the  Government 
fail9  during  the  trial  of  the  case  to  show  an 
Investigation  into  the  validity  of  the  data  fur- 
nished, the  trial  Judge  may  consider  the  infor- 
mation as  true  and  the  Government’s  case  In- 
sufficient to  go  to  the  |ury.  Most  leads  refer  to 
cash  hoards,  gifts,  inheritances,  and  loans. 
These  are  well  known  to  the  special  agent  and 
should  be  checked  during  normal  routine  of  the 
Investigation.  The  courts  have  held  that  the 
Government  does  not  have  to  Investigate  leads 
which  are  not  within  the  category  of  reasonable 
verification.  [Mighell  v.  U.S.;  Louis  Smith  v.  U.S.; 
U.S.  v.  Bryan  Ford]  This  Is  a question  of  lodg- 
ment and  In  the  final  analysis,  Is  always  a matter 
for  the  court  to  determine. 
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Summaries  Prepared  by 
Government  Agenfa 

(1)  During  a trial  ol  an  Income  tax  case  involv- 
ing use  of  the  net  worth  method  of  proving 
taxable  Income  there  may  be  admitted  In  evi- 
dence certain  exhibits  variously  referred  to  as 
schedules  or  summaries.  Strictly  speaking 
these  exhibits  are  not  evidence,  but  are  admit- 
ted as  summaries  of  other  evidence  in  the  case 
only  for  the  assistance  and  convenience  of  the 
|ury  In  considering  the  evidence  which  they  pur- 
port to  summarize.  The  admissibility  and  use  of 
summaries  are  discussed  In  353. 

(2)  The  summary  which  the  special  agent 
should  become  most  familiar  with  Is  the  one 
showing  the  computation  of  taxable  Income,  an 
example  ol  which  Is  set  lorth  In  Exhibit  400-1. 

(3)  During  trials  the  net  worth  computation 
also  has  been  shown  by  other  means,  such  as 
blackboards  and  charts. 

(4)  Perhaps  the  most  difficult  phase  of  pre- 
paring a net  worth  statement  or  summary  for 
use  In  a criminal  case  Is  In  making  adjustments 
to  the  net  worth  Increases  and  decreases  for 
the  nondeductible  and  nontaxable  items.  The 
most  frequently  encountered  adjustments  In- 
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volving  individual  taxpayers  and  the  way  of  han- 
dling them  are  as  follows: 

(4)  Add  to  net  worth  Increases  or 
decreases: 

1 Personal  living  expenses.  (See 
424.8:(6)(b).) 

2 Federal  Income  tax  payments. 

3 Nondeductible  portion  of  capital  loss. 

4 Losses  on  sale  ot  personal  assets. 

5 Gifts  made. 

6 Ufa  Insurance  premiums. 

(b)  Deduct  from  net  worth  Increases  or 
decreases: 

1 50%  of  the  excess  of  net  long-term 
capital  gain  over  net  short-term  capital  loss.  [If  a 
capital  loss  carryover  is  Involved,  the  amount 
allowed  In  determining  capital  gain  or  loss  must 
be  deducted  In  the  net  worth  computation.) 

2 Gifts  received. 

3 Inheritances. 

4 Nontaxable  pensions. 

5 Veteran’s  benefits. 

6 Dividend  exclusions. 

7 Tax  exempt  interest. 

8 Proceeds  from  life  Insurance. 

9 Errors  in  taxpayer's  records  (in  his  fa- 
vor). (This  adjustment  relates  to  honest  mathe- 
matical and  bookkeeping  errors  found  In  books 
and  records  of  the  taxpayer  which  tend  to  ac- 
count for  part  of  understated  Income.) 

10  Gains  on  sale  of  personal  residence 
(assuming  funds  are  to  be  invested  within  the 
statutory  period). 

11  Net  operating  toss  carryback  and  car- 
ry-forward. In  criminal  Income  tax  cases  there  is 
Judicial  authority  to  Ignore  net  operating  loss 
carrybacks.  (See  413.2:(1)  and  (2).) 

12  Allowed  capital  loss  carry-over  (Item 

1). 

13  50  percent  of  net  long-term  capital 
gain  when  there  Is  both  a net  long-term  capital 
gain  and  a net  short-term  capital  gain  (Item  1). 

14  Income  tax  refunds. 

(c)  No  adjustment  Is  necessary  to  net 
worth  Increase  or  decrease  for 

1 Net  short-term  capital  gain  (Item  1). 

2 Deductible  portion  of  net  short-term 
capital  loss  (Item  1). 

3 Deductible  portion  ol  net  short-term 
capital  loss. 

4 Excess  of  net  short-term  capital  gain 
over  net  long-term  capital  loss  (Item  1). 

(5)  The  net  worth  statement  may  reflect  tax- 
able Income  by  whichever  method  of  account- 
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Ing  (cash,  accrual,  etc.)  Is  appropriate.  Reflect- 
ing a certain  accounting  method  in  the  net 
worth  computation  is  accomplished  by  includ- 
ing certain  accounts  in  the  net  worth  statement 
and  omitting  others.  For  instance,  where  it  Is 
desired  to  compute  income  of  a physician  on 
the  cash  basis,  patient  accounts  receivable  and 
business  accounts  payable  at  the  beginning 
and  end  of  each  year  would  be  omitted.  If  the 
accrual  method  were  used,  these  accounts 
would  be  included  In  the  net  worth  computation. 

(6)  in  preparing  a net  worth  statement  or 
summary  lor  use  in  a criminal  case,  the  special 
agent  should  see  that: 

(a)  It  follows  the  taxpayer’s  method  of  ac- 
counting. In  Scanlon  v.  United  States,  the  de- 
fendant, who  reported  his  Income  on  the  cash 
basis,  contended  that  the  Government’s  proof 
of  net  worth  did  not  include  the  liabilities  of  his 
enterprise.  The  appeals  court  held  that  it  was 
proper  to  exclude  accounts  payable  (and  ac- 
counts receivable)  since  to  Include  them  would 
not  accurately  reflect  defendant’s  Income. 

(b)  The  cost  of  assets  and  actual  amounts 
of  liabilities  are  used.  The  value  (such  as  mar- 
ket, reproduction,  and  the  like)  of  these  two 
items  Is  not  considered.  Normally,  unless  the 
taxpayer  agrees  to  the  estimated  amount,  esti- 
mated nondeductible  expenditures  are  elimi- 
nated Irom  the  net  worth  computation,  although 
in  some  cases  It  has  appeared  proper  to  Include 
some  minimum  estimated  living  expense 
figures. 

(c)  Good  accounting  principles  are  fol- 
lowed. For  example,  bank  balances  should  be 
adjusted  (reconciled)  for  outstanding  checks 
and  cash  (deposits)  in  transit. 

(d)  Technical  adjustments  that  Increase 
Income  have  been  eliminated  (for  example,  un- 
intentional errors  or  omissions  relating  to  capi- 
talized expenses,  depreciation,  revaluation  of 
the  basis  of  property,  and  changing  Inventory 
basis;  or  doubtful  items  such  as  unidentifiable 
commingled  funds). 

424.9  o-tf-to)  9/81 

Common  Defense*  in  Net  Worth 
Cases 

(1)  Lack  of  Willfulness— Defense  counsel 
usually  contends  that  there  Is  no  evidence  of 
willfulness.  This  contention  may  be  overcome 
by  evidence  outlined  In  41(11). 

(2)  Cash  on  hand 
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(a)  To  support  this  allegation,  the  taxpayer 
usually  alleges  that  he/she  had  a large  amount 
of  cash  on  hand  which  the  Government  has  not 
considered  in  the  beginning  net  worth.  The  tax- 
payer also  may  allege  that  cash  balances  are 
wrong  lor  years  subsequent  to  the  base  year.  In 
all  cases  where  the  net  worth  method  Is  the 
primary  method  ol  proving  Income,  the  special 
agent  should  anticipate  this  defense  and  at- 
tempt to  get  evidence  to  negate  It.  Admissions 
of  the  taxpayer  are  most  effective  to  pin  down 
the  cash  amount,  and  should  be  obtained  at  the 
Initial  interview  or  early  In  tt'e  Investigation.  The 
line  ol  questioning  should  be  directed  toward 
developing: 

1 The  amount  of  cash  on  hand  (undepo- 
sited currency  and  coin)  at  the  starting  point 
and  at  the  end  of  each  prosecution  year. 

2 The  amount  of  cash  on  hand  at  the 
date  of  the  Interview.  (This  data  Is  sometimes 
useful  In  computing  cash  on  hand  for  earlier 
years.) 

3 The  source  of  cash  referred  to  In  1 and 
2 above. 

4 Where  the  cash  was  kept. 

5 Who  knew  about  the  cash. 

6 Whether  anyone  ever  counted  It. 

7 When  and  on  what  was  any  cash 

spent. 

8 Whether  any  record  is  available  with 
respect  to  the  alleged  cash  on  hand. 

9 The  denominations  of  the  cash  on 

hand. 

(b)  In  most  cases  the  spouse  should  also 
be  questioned  about  cash  on  hand  as  well  as 
other  matters.  In  order  to  avoid  any  misunder- 
standing by  the  taxpayer,  It  Is  suggested  that 
the  meaning  of  cash  on  hand  be  explained  prior 
to  discussing  the  matter.  The  taxpayer  (and 
spouse)  also  should  be  questioned  regarding 
linancial  history  from  the  time  he/she  was  first 
gainfully  employed — employers,  salary,  etc. 
This  Information  will  serve  In  many  cases  to 
check  the  accuracy  of  the  taxpayer's  state- 
ments about  cash  on  hand. 

(c)  In  addition  to  admissions,  evidence 
used  to  establish  the  starting  point  will  most 
often  be  sufficient  to  refute  the  delense  of  cash 
on  hand. 

(3)  Failure  lo  Adjust  tor  Nontaxablo  In- 
come—The  usual  sources  of  nontsxable  In- 
come claimed  by  the  taxpayer  are  gifts,  loans, 
and  Inheritances.  Negating  evidence  of  the 
type  described  In  424.5  will  most  often  be  suffi- 
cient to  overcome  these  claims. 


(4)  Inventories  Overstated— In  some  net 
worth  cases  the  Government  has  relied  upon 
inventory  figures  shown  by  the  taxpayer’s  re- 
turns as  prima  lacie  evidence  to  establish  the 
values  of  this  asset  in  the  net  worth  computa- 
tion. In  some  of  Ihose  cases  it  was  alleged  that 
the  taxpayer,  either  through  ignorance  or  tor 
other  reasons  reported  inventory  at  retail  value 
instead  ol  at  cost  or  some  other  value.  (In  a net 
worth  computation  where  the  inventory  used 
exceeds  cost  and  Is  larger  at  the  end  of  the 
prosecution  period  than  the  beginning,  income 
will  be  overstated.)  To  resolve  this,  the  investi- 
gating officers  should  try  to  corroborate  the 
inventory  figures  shown  on  the  taxpayer's  re- 
turns by  admissions  of  the  taxpayer,  state- 
ments ol  employees  who  took  the  inventory, 
copies  of  inventory  records,  etc. 

(5)  Holding  Funds  or  Other  Assets  as  Nomi- 
nee— In  certain  cases  the  taxpayer  has  falsely 
claimed  that  he/she  was  holding,  as  nominee 
of  some  individual,  funds  or  olher  assets  which 
the  Government  had  included  in  the  net  worth 
computation  of  income.  Interviewing  the  tax- 
payer about  this  matter  In  the  early  stages  of  the 
investigation  is  one  suggested  solution. 

(6)  Net  Operating  Loss  Carry-forward— This 
defense  is  usually  predicated  on  a net  worth 
computation  ol  taxable  Income  made  by  the 
taxpayer's  accountant  for  years  prior  to  the 
starting  point  which  will  show  an  operating  loss. 
Delense  strategy  is  to  carry  the  loss  forward  to 
the  prosecution  years  and  reduce  the  alleged 
tax  deficiency  as  much  as  possible.  The  key  to 
resolving  this  is  to  make  a net  worth  determina- 
tion of  income  for  several  years  prior  to  the 
prosecution  period  and  then  on  the  basis  ol  this 
computation  either: 

(a)  Allow  the  carry-forward  loss  or 

(b)  Show  the  Incorrectness  of  the  account- 
ants’ determination. 

(7)  False  Loans — The  objective  of  this  de- 
fense is  to  reduce  taxable  income  by  claiming 
nonexistent  loans,  usually  from  Iriends  or  rela- 
tives ol  the  taxpayer.  Often  this  defense  may  be 
overcome  by  showing  that  the  alleged  lender 
was  financially  unable  to  lend  the  amount 
claimed,  The  matter  of  loans  should  always  be 
covered  during  the  Initial  Interview  with  the 
taxpayer. 

(8)  Jointly  Held  Assets  of  the  Taxpayer  and 
Spouse— In  some  cases  the  taxpayer  and 
spouse  may  report  income  on  separate  returns, 


but  assets  they  acquired  are  held  in  joint  title.  II 
the  jointly  held  assets  are  Included  in  the  net 
worth  computation,  the  claim  may  be  made  that 
they  were  acquired  with  income  of  the  spouse 
Usually  this  defense  can  be  overcome  by  trac- 
ing the  invested  funds  lo  the  taxpayer  and  by 
showing  the  disposition  of  the  spouse's  in- 
come. Cases  may  be  encountered  where  funds 
of  the  taxpayer  and  spouse  are  so  intermingled 
that  it  is  not  possible  to  trace  the  invested  or 
applied  funds  to  either  party.  In  such  cases  Ihe 
net  worth  computation  may  be  made  by  includ- 
ing assets,  liabilities,  and  other  pertinent  items 
ol  both  and  deducting  the  taxable  Income  ol  Ihe 
spouse  to  arrive  at  the  taxable  Income  ol  the 
one  lo  be  charged. 

425  (i-ie-eo;  07e, 

Expenditures  Method  of  Proving 
Income 


425.1  (i-rs  so)  ,78l 

Introduction 

(1)  The  expenditures  method  is.  In  theory, 
closely  related  to,  If  not  identical  with,  the  net 
worth  method  of  proving  income.  The  method  is 
based  on  the  theory  that  if  the  taxpayer's  ex- 
penditures during  a given  year  exceed  reported 
Income,  and  the  source  of  such  expenditures  is 
unexplained,  it  may  be  inferred  that  such  ex- 
penditures represent  unreported  Income.  One 
court  noted  the  similarity  of  the  net  worth  and 
the  expenditures  methods  by  Ihe  following 
statement: 

. . Tba  two  computations  are  merely  accounting  varia- 
ttoos  ot  the  tame  basic  method,  the  expenditure  theory  being 
an  outgrowth  ol  the  net  worth  method " | UcFee  v U S | 

(2)  The  similarity  is  further  Indicated  by  the 
fact  that  the  same  Items  or  accounts  used  in 
determining  taxable  income  by  Ihe  net  worth 
method  are  also  considered  when  the  expendi- 
tures method  is  employed. 

425.2  (i-rs so)  ,78i 

Authority  for  Using  Expenditures 
Method 

Like  the  net  worth  method,  there  is  no  statu- 
tory provision  expressly  authorizing  use  of  the 
expenditures  method  by  the  Commissioner. 
There  are,  however,  many  case*  In  which  the 
courts  have  approved  the  use  of  this  method. 
ILLS.  v.  Wm.  R.  Johnson  Is  the  leading  expendi- 
tures method  case.) 
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425.3  (t-i8-80)  9781 

When  and  How  Expenditure* 

Method  Used 

(1)  The  slatemenls  made  in  discussing  the 
net  worth  method  with  regard  to  when  and  how 
that  method  is  used  are  equally  applicable  to 
the  expenditures  method.  In  cases  where  the 
taxpayer  has  several  assets  (and  liabilities) 
whose  cost  bases  remain  the  same  throughout 
the  prosecution  period,  the  expenditures  meth- 
od may  be  preferred  over  the  net  worth  method 
because  amorebriefpresentationcanbemade 
of  the  computation  of  taxable  income.  This  is 
true  because  assets  and  liabilities  which  do  not 
change  during  the  prosecution  period  may  be 
omitted  from  the  expenditures  statement.  The 
expenditures  method  probably  Is  used  most 
often  in  cases  where  the  taxpayer  spends  In- 
come on  lavish  living  and  has  little,  If  any,  net 
worth. 

(2)  In  an  expenditures  case  It  is  always  desir- 
able and  usually  necessary  to  prepare  a com- 
plete net  worth  statement  which  may  be  re- 
quired to  rebut  a defense  that  the  funds  used 
came  from  the  conversion  of  some  asset  not 
considered  in  the  expenditures  computation. 
With  rare  exceptions,  the  Department  of  Justice 
prefers  the  net  worth  method.  Therefore  In  sub- 
mitting an  expenditures  case  the  special  agent 
should  consider  the  desirability  of  alsolncluding 
in  the  report  proof  of  taxable  Income  by  the  net 
worth  method.  If  both  methods  are  shown,  the 
trial  attorney  can  make  the  final  decision  as  to 
which  will  be  the  best  method  to  present  the 
case. 

425.4  (I-T8-90)  star 

Establishing  the  Starting  Point 

In  employing  either  the  expenditures  method 
or  the  net  worth  method,  the  Government  must 
determine  with  reasonable  certainty  the  tax- 
payer’s beginning  net  worth.  (McFee  v.  US ) 
The  approach  to  this  matter  is  the  same  Irre- 
spective ol  which  method  Is  used.  For  addition- 
al information  see  424.4,  which  relates  to  es- 
tablishing the  starting  point  In  net  worth  cases. 

425.3  MT  9781-1 
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425.5  (i-it-to)  »7ei 

Taxable  Source  of  Income — 
Corroboration  of  Extra-Judicial 
Admissions— Investigation  of 

Leads 

Text  424.5,  424.6,  and  424.7  relating  to  net 
worth  are  applicable  to  these  three  topics. 

425.6  (1-18-80)  8781 

Expenditures  Summaries 

Prepared  by  Government  Agents 

(1)  Exhibit  400-2  is  an  expenditures  state- 
ment which  may  be  used  to  summarize  the 
evidence  relating  to  the  compulation  of  taxable 
Income. 

(2)  An  approach  which  has  been  found  help- 
ful in  the  preparation  of  an  expenditures  state- 
ment is  as  follows: 

(a)  First,  prepare  a net  worth  statement. 

(b)  Next,  determine  the  amount  of  in- 
crease or  decrease  in  each  asset  and  liability 
appearing  on  the  net  worth  statement  In  each 
taxable  year.  For  Instance,  if  the  beginning  and 
ending  bank  balances  for  a taxable  year  were 
$4,500  and  $150,  respectively,  it  would  be  de- 
termined that  this  asset  has  decreased  by 
$4,350.  The  amounts  so  determined  and  the 
amounts  appearing  as  adjustments  to  net  worth 
Increases  or  decreases  are  then  posted  to  the 
expenditures  statement. 

(3)  For  guidance  in  posting  to  the  appropri- 
ate section  of  the  aforementioned  statement, 
the  following  information  is  offered: 

(a)  Money  spent  or  applied  on  nondeduct- 
ible items: 

1 Increase  in  assets. 

2 Decrease  in  liabilities. 

3 Nondeductible  items  (living  expenses, 
income  tax  payments,  and  the  like). 

(b)  Nontaxable  sources: 

1 Decrease  In  assets. 

2 Increase  In  liabilities. 

3 Nontaxable  Items  (gilts,  Inheritances, 
and  the  like  received  by  taxpayer). 

425.7  (t-ia-so)  878i 

Defenses  In  Expenditures  Method 
Cases 

Defenses  discussed  in  424.9  regarding  the 
net  worth  method  of  determining  income  are 
equally  applicable  to  the  expenditures  method. 
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4S6  (1-18-80)  9781 

Bank  Deposits  Method  of  Proving 
Income 

426.1  (1-18-80)  8781 

Formula  For  Bank  Deposits 
Method 

4 26.11  (1-18-80)  9781 

Introduction 

The  bank  deposits  method  Is  another  means 
of  proving  Income  by  indirect  or  circumstantial 
evidence.  By  this  method,  taxable  income  is 
proved  through  analysis  of  deposits  in  all  bank 
accounts',  canceled  checks;  and  currency 
transactions  of  the  taxpayer.  Very  often  it  will  be 
found  that  the  taxpayer  has  made  cash  pay- 
ments from  currency  receipts  not  deposited. 
Such  cash  receipts  or  cash  expenditures  must 
be  taken  Into  account  In  computing  additional 
gross  income.  If  the  taxpayer  reported  Income 
on  the  accrual  basis,  adjustments  should  be 
made  In  the  bank  deposits  method  to  reflect 
accrued  Income  and  expenses.  The  usual  for- 
mula for  determining  taxable  income  by  the 
bank  deposits  method  of  a taxpayer,  whose 
only  source  of  Income  Is  from  a business  opera- 
tion, Is  as  follows: 

UrmNo. 

1.  Total  d«potlts  S 

2-  Add:  Paymanta  mad*  In  cash  $ ~ 

3.  Subtotal  $ 

4.  Lass:  Nonkicoma  deposits  and  ttams  S ~~~ 

5.  Total  receipts  % 

6.  Less:  Business  expenses  and  costs  $ 

7.  Net  Income  from  business  S 

8.  Less:  Deductions  and  exemptions  j 

9.  Taxable  Income  $ 

426.12  (1-1&-40)  9781 

Total  Deposits 

(1)  Total  deposits  of  a taxpayer  (line  1 , formu- 
la, text  426.11)  consist  of  not  only  amounts 
deposited  to  all  bank  accounts  maintained  or 
controlled  by  him/her,  but  also  deposits  made 
to  accounts  in  savings  and  loan  companies, 
investment  trusts,  brokerage  houses,  etc. 
Since  some  taxpayers  have  bank  accounts  In 
fictitious  names  or  under  special  titles  such  as 
"Special  Account  No.  1,"  “Trustee  Account," 
"Trading  Account,"  etc.,  the  special  agent 
should  inquire  about  this  during  the  Investiga- 
tion. If  a taxpayer  lists  checks  on  a deposit  and 
deducts  therefrom  an  amount  to  be  paid  to  him/ 
her  In  cash,  only  the  net  amount  of  the  deposit 
should  be  used  in  computing  total  deposits. 


(2)  The  deposits  involved  in  the  Gleckman 
case,  one  of  the  leading  bank  deposits  cases, 
were  for  the  most  part  derived  from  wholly  un- 
identified sources.  The  usual  case  is  one  in 
which  a number  of  specific  omitted  sales  are 
traced  to  the  bank  accounts,  but  other  deposits 
remain  unidentified.  The  fact  that  some  sup- 
pressed sales  are  traced  to  the  bank  accounts 
obviously  strengthens  the  Government's  case 
immeasurably  and  lends  credence  to  the  alle- 
gation that  the  unidentified  deposits  also  repre- 
sent omitted  income. 

426.13  (1-18-88)  9781 

Payments  Made  In  Cash 

All  provable  payments  made  In  cash  (line  2, 
formula,  text  426.11),  Including  business  ex- 
penses, personal  expenses,  Investments,  etc., 
should  be  added  to  total  bank  deposits.  Since 
adjustments  will  be  made  In  the  section  below 
for  nonincome  deposits  and  items,  it  is  Immate- 
rial whether  the  cash  used  was  derived  from  a 
taxable  or  nontaxable  source. 

426.14  (l-IS-80)  9781 

Nonincome  Deposits  and  Items 

Generally  all  nontaxable  Income  received  by 
a taxpayer  will  be  deducted  as  a nonincome 
deposit  or  item  In  the  bank  deposit  computa- 
tion. Examples  of  nonincome  deposits  and 
Items  are  proceeds  of  loans,  redeposits,  gifts, 
and  inheritances.  (For  other  examples  see  Ex- 
hibits 400-3  and  400-5.)  Failure  to  eliminate 
any  nonincome  deposit  or  Item  would  result  in 
an  overstatement  of  Income  and  might  be  dam- 
aging to  a criminal  case. 

426.15  (1-18-80)  9781 

Business  Expenses  and  Costs 

(1)  All  business  expenses  and  costs  which 
are  found  to  be  deductible  must  be  allowed, 
whether  paid  by  check  or  In  cash  (line  6,  formu- 
la, text  426.1 1).  Where  an  analysis  of  the  checks 
or  other  evidence  of  the  disbursements  leaves 
some  doubt  about  the  deductibility  of  some  of 
the  disbursements,  It  Is  preferable  for  the  pros- 
ecution case  to  allow  all  except  those  Items 
definitely  provable  as  being  nondeductible, 
such  as  personal  expenses.  Investments,  and 
gifts.  Whether  or  not  canceled  checks  are  avail- 
able for  analysis  and  classification,  every  effort 
should  be  made  to  arrive  at  all  items  constitut- 
ing allowable  expense  that  might  have  been 
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paid  from  the  bank  accounts,  Of  from  undepo- 
sited cash.  The  allowable  depreciation  on  all 
known  depreciable  assets  must  be  deducted  as 
in  any  other  type  ot  case. 

(2)  Frequently  it  will  be  realized  that  the  tax- 
payer must  have  paid  out  funds  for  expenses 
obviously  incurred,  but  for  which  no  checks  or 
evidences  ol  specific  cash  disbursements  have 
been  found.  In  such  instances  the  amount 
claimed  therefore  by  the  taxpayer  (or  If  not 
claimed,  a reasonable  amount)  should  be  al- 
lowed in  line  6 (formula,  text  426.11),  and  a 
corresponding  amount  of  additional  income 
should  be  added  in  line  2. 

426.16  (i-iB-eo)  »rei 

Deductions  and  Exemptions 

All  allowable  personal  deductions,  itemized 
or  standard,  and  exemptions  (line  8,  formula, 
text  426.11)  must  be  deducted  from  net  busi- 
ness income  in  order  to  arrive  at  taxable 
Income. 

426.2  (i-is-so)  »7«i 

Use  of  Bank  Deposits  Method 

Bank  deposits  have  been  a factor  In  the  de- 
termination of  the  additional  taxable  Income 
Involved  In  many  criminal  tax  cases  and  may  be 
used  If  no  books  or  records  ol  the  taxpayer  are 
available;  if  the  taxpayer  Invokes  constitutional 
privilege  and  will  not  allow  an  examination  of 
books  and  records;  if  the  taxpayer’s  records  are 
not  complete  and  do  not  adequately  reflect  his/ 
her  correct  taxable  Income;  or  If  the  taxpayer 
uses  the  bank  deposits  method  In  preparing 
his/her  tax  return.  However,  the  courts  have 
held  that  there  Is  no  necessity  to  disprove  the 
accuracy  of  the  taxpayer's  books  and  records 
as  a prerequisite  to  the  use  of  the  bank  deposits 
method.  (Bostw/ck  v.  U.S.;  Canton  v.  U.S. ). 

426.3  O-ia-eo)  078i 

Authority  For  Bank  Deposits 
Method 

There  is  no  statutory  provision  defining  the 
bank  deposits  method  of  proving  income  and 
specifically  authorizing  its  use  by  the  Commis- 
sioner. There  are  numerous  reported  criminal 
cases  (Gfeckman  v.  U.S.;  Stinnett  v.  U.S.;  U.S. 
v.  Venuto;  Kirsch  v.  U.S. ; Buttermore  v.  U.S. 
Oliver  v.  U.S.;  Capone  v.  U.S.)  In  which  bank 
deposits  have  been  a factor  in  the  determina- 
tion of  the  additional  taxable  income  involved. 
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426.4  <i-te-«0)  9791 

Proof  of  Taxable  Income  In  Bank 
Deposits  Case 

(1)  The  bank  deposits  theory  assumes  that 
under  certain  circumstances  proof  of  deposits 
Is  substantial  evidence  of  taxable  receipts.  The 
circumstances  are  the  existence  of  a business 
or  calling  of  a lucrative  nature  and  proof  that 
during  the  prosecution  years  the  taxpayer  made 
periodic  deposits  to  accounts  in  his/her  own 
name  or  accounts  over  which  he/she  exercised 
dominion  and  control.  The  Government  must 
establish  that  the  deposits  reflect  Income  which 
is  current.  This  may  be  accomplished  by  show- 
ing that  the  taxpayer  was  engaged  in  an  In- 
come-producing business,  that  he/she  made 
periodic  deposits  to  his/her  bank  account,  that 
the  deposits  have  been  analyzed  to  eliminate 
nonincome  items  such  as  loans  or  gifts,  and 
income  items  which  may  be  duplications  of 
amounts  actually  accounted  for  and  reported 
or,  amounts  which  have  been  earned  In  prior 
years.  The  analysis  may  indicate  that  certain 
withdrawals  from  the  bank  account  represent 
business  expenditures.  If  these  were  not 
claimed  by  the  taxpayer  as  deductions,  they  will 
nevertheless  be  allowed  for  prosecution 
purposes. 

(2)  In  Gleckman  v.  U.S..  the  Government 
proved  that  In  each  of  the  indictment  years, 
1929  and  1 930,  the  taxpayer  had  gross  deposits 
(minus  certain  nontaxable  Items)  exceeding 
$90,000.  There  was  evidence  that  he  was  en- 
gaged In  Illegal  liquor  transactions.  There  was 
also  testimony  that  In  each  of  the  Indictment 
years  the  taxpayer  had  expended  substantial 
amounts  of  money.  The  taxpayer  claimed  that 
his  bank  deposit  slips  were  erroneously  admit- 
ted In  evidence  because  the  Government  did 
not  prove  that  they  reflected  specific  amounts 
of  taxable  income.  Hence,  It  was  argued,  it  was 
Improper  for  the  Government's  expert  witness- 
es to  testify  that  there  was  additional  tax  owing, 
based  on  consideration  of  the  deposits  as  in- 
come. The  Court  of  Appeals  overruled  this  con- 
tention, employing  the  now  classic  language: 

*'. . . 9 X be  shown  that  a man  has  a bustnass  or  calling  ol  a 
lucrattva  natura  and  Is  constantly,  day  try  day  and  month  by 
month.  rocoMng  moneys  and  deposityig  them  to  his  account 
and  checking  against  them  tor  his  own  uses,  there  Is  most 
potent  testimony  that  he  has  Income,  and.  It  the  amount  ex- 
ceeds exemptions  and  deductions,  that  the  Income  Is  tax- 
able . . . 

"The  bank  deposits  and  large  Items  ol  receipts  by  Mr. 
Gleckman  do  not.  theretore,  stand  enllraly  alone  as  the  sole 
proof  ol  the  existence  ol  a tax  Are  Irom  him,  but  they  are 
Identified  with  business  carried  on  by  him  and  so.  era  sutfl- 
dentty  shown  to  be  ol  a taxable  nature." 
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(3)  By  way  of  contrast,  occasional  or  Irregu- 
lar deposits  are  not  necessarily  ruled  out;  they 
may,  if  property  analyzed,  be  considered  as 
Income.  Also,  bank  deposits  proof  alone  will 
suffice  to  support  a conviction,  and  it  is  not  a 
mere  form  of  corroboration  for  other  kinds  of 
evidence. 

(4)  In  Stinnett  v.  U.S.,  the  defendant  argued 
that  under  the  Gfeckman  case  the  bank  depos- 
its theory  required  not  only  a showing  of  period- 
ic bank  deposits  but  some  further  corroboration 
(in  Gleckman  there  was  a corroborative  net 
worth  analysis).  The  Government,  however, 
contended  that  the  net  worth  proof  In  Gleck- 
man did  not  add  to  or  detract  from  the  bank 
deposits  rule  and  that  proof  of  periodic  bank 
deposits  and  of  an  income  producing  business 
alone  warranted  a finding  that  the  deposits  re- 
flected current  business  receipts.  The  Stinnett 
opinion  refers  to  the  existence  of  corroborative 
evidence  In  the  record  (Stinnett’s  purchase  of 
bonds  and  cashier’s  checks  in  amounts  ex- 
ceeding reported  net  Income  for  certain  years). 
Although  there  was  corroboration,  the  court 
stated  that  “a  gross  discrepancy  between  bank 
deposits  and  gross  receipts  without  any  ade- 
quate explanation  by  the  taxpayer  is  . . . suffi- 
cient In  Itself  to  take  the  case  to  the  Jury. . . 
This  would  appear  to  Indicate  that  corrobora- 
tion ot  bank  deposits  proof  is  not  a legal  require- 
ment in  a tax  evasion  prosecution. 

(5)  In  U.S.  v.  Venuto,  there  was  evidence  that 
the  defendant  had  regularly  and  currently  de- 
posited In  four  Philadelphia  banks  the  receipts 
of  his  slaughterhouse,  meat  store,  and  rentals, 
and  that  expenses  were  paid  by  checks  drawn 
on  the  accounts.  Government  agents  testified 
that  they  had  reconstructed  the  defendant's 
Income  by  analyzing  his  bank  accounts  and 
disbursements.  They  determined  that  the  bank 
deposits  constituted  business  receipts,  except 
for  some  $18,000  of  nonincome  Items  for  the 
period  from  1942  through  1945.  For  each  year 
the  nonincome  items  were  deducted  from  the 
respective  annual  deposits.  The  balance  was 
considered  gross  business  receipts  from  which 
the  actual  purchases  (stipulated  by  defendant) 
were  deducted.  The  defendant  was  given  full 
credit  for  the  expense  deductions  claimed  on 
his  returns.  The  defendant  testified  that  his  sole 
source  of  Income  was  Irom  the  meat  business- 
es and  rental  of  properties  and  that  all  receipts 
from  those  enterprises  went  into  the  bank  ac- 
counts. A new  trial  was  ordered  because  the 
defendant  had  been  deprived  at  trial  of  his  con- 
stitutional right  to  consult  with  counsel.  The 
Third  Circuit,  however,  made  it  clear  that  It  con- 
sidered the  bank  deposits  evidence  legally 
sufficient: 

"Suffice  it  to  My  that  tWa  rocotd  contains  axxjenco  from 
wrteft  a (ury  extufd  conctudo  beyond  a reasonable  doubt  that 
Axing  the  proaacutton  years  defendant  had  OusJrwawa  of  a 
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lucratlva  nature,  >tat  ha  made  pe-xxkc  deposits  In,  and  with- 
Aawals  from,  bank  secants,  that  the  Atterence  between 
such  deposits  and  withdrawals  reflected  cxxrent  Income,  and 
that  there  was  a substantial  understatement  In  reporting  In 
oome.  Sum  proof  meets  the  requirement  ol  the  so-called 
bank  deposit  method  of  reconstructing  a taxpayer's  Income 
picture,  and  would  be  legally  suflkfen!  fo  support  a verdict 
ItnAng  that  there  was  a substantial  tax  defiefenry  lor  each  ol 
the  prosecution  years,  which  defendant  knowingly  and  will- 
kitty  attempted  to  defeat  and  evade." 


426.5  (I-IS-SO)  0791 

Defenses  In  Bank  Deposits  Case 

(1)  The  chief  defense  contentions  In  bank 
deposits  cases  (other  than  lack  of  criminal  In- 
tent) are:  that  the  spasmodic  nature  or  uncon- 
ventional amounts  of  the  deposits  Indicate  that 
prior  accumulated  funds,  not  current  receipts, 
are  Involved;  that  the  deposits  reflect,  In  whole 
or  In  substantial  part,  nonincome  items,  income 
items  attributable  to  other  years,  or  duplication 
ol  current  income  items  already  accounted  for 
by  the  taxpayer. 

(2)  In  Kirsch  v.  U.S.,  a conviction  based 
chiefly  on  bank  deposits  evidence  was  re- 
versed because  the  Government's  own  testi- 
mony showed  that  the  deposits  could  not  be 
Identified  89  income.  The  court  quoted  the 
Gleckman  case,  "that  the  bare  fact  standing 
alone,  that  a man  has  deposited  a sum  of  mon- 
ey In  a bank  would  nol  prove  that  he  owed 
Income  tax  on  tha  amount."  The  assumption  of 
the  Government's  expert  witness  that  the  de- 
posits In  this  case  represented  Income  was: 

"•  • • not  onfy  without  evidentiary  support  even  from  per- 
mlssljte  Inference  from  proven  facts,  but  was  definitely  dis- 
proved by  the  Government's  own  evidence.  It  b one  thing  for 
. . . (the  Government's  witness)  to  say  In  effect,  as  was  done 
In  the  Gleckman  case,  that  he  had  exercised  ail  of  the  means 
he  reasonably  oould  to  del  ermine  how  much  of  a bank  ac- 
count was  Income,  had  eliminated  alt  that  he  could  determine 
was  not  toome,  and  was  therefore  assuming  for  the  purpose 
of  calcinating  taxes  Ate  that  the  remainder  was  Income,  and 
AJii®  another  and  different  thing  to  say  In  effect,  as  was  done 
In  this  case— My  evidence  shows  that  all  of  these  deposits 
were  nol  Income,  but  I do  not  know  how  much  was  not,  I 
hava  made  no  effort  to  find  out.  So  I am  assuming  that  ail  are 
kKome  and  am  casting  the  burden  on  the  defendant  to  show. 

If  he  can.  how  much  b not,  or  suffer  the  consequences.  The 
latter  procedure  cannot  be  approved.” 

(3)  In  Buttermore  v.  U.S.,  the  defendant  as- 
serted that  the  Government  agents  had  failed 
fo  make  reasonable  determination  concerning 
the  sources  of  certain  unidentified  deposits  and 
that  a reasonable  investigation  of  the  facts 
would  have  disclosed  that  many  of  the  deposits 
did  not  constitute  taxable  Income.  The  defend- 
ant relied  upon  the  Kirsch  decision  but  the  court 
held  that  what  constitutes  a reasonable  effort  to 
establish  the  facts,  and  what  tacts  and  circum- 
stances will  constitute  a proper  foundation  for 
an  assumption  that  deposits  represenl  Income, 
must  be  left  to  a considerable  extent  to  (he 
discretion  of  the  triat  court. 
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(4)  The  proof  concerning  what  cash  a tax- 
payer had  on  hand  at  the  beginning  of  the  tax- 
able year  In  question  Is  relevant  to  the  bank 
deposits  method  ot  proof  of  Income.  If  the  de- 
posits or  expenditures  came  from  funds  accu- 
mulated in  prior  years,  obviously  they  do  not 
represent  current  income.  However,  if  all  the 
requirements  set  forth  in  text  426.4:(t)  are  met, 
the  lack  of  proof  of  the  amount  of  cash  on  hand 
would  not  be  fatal  to  the  case. 

426.6  (i-ieso)  «78i 

Schedules  and  Summaries  In 
Bank  Deposits  Case 

(1 ) The  schedules  and  summaries  in  Exhibits 
400-3  through  400-6  are  Illustrative  of  those 
which  may  be  submitted  during  trials  where  the 
bank  deposits  method  of  proving  Income  is 
used.  Exhibit  400-3  shows  the  computation  of 
taxable  income  of  John  and  Mary  Roe.  The 
computation  of  this  same  Income  by  the  net 
worth  method  was  previously  shown  in  Exhibit 
400-f.  Comparison  and  study  of  these  two 
schedules  will  be  beneficial  since  many  times  In 
criminal  tax  cases  taxable  Income  will  be  evi- 
denced before  the  court  by  two  methods  of 
proof,  one  tending  to  corroborate  the  other. 

(2)  Exhibit  400-4  shows  a computation 
which  may  be  used  to  determine  the  amount  of 
currency  disbursements  to  be  added  to  total 
deposits.  (See  line  2,  payments  made  In  cash, 
426.11.) 

(3)  Exhibit  400-5  is  a summary  analysis  of 
disbursements  made  by  check  and  by  currency. 
This  schedule  should  be  studied  together  with 
the  net  worth  statement  and  the  bank  deposits 
schedule. 

(4)  The  analysis  of  deposits  Is  the  vital  part  of 
a bank  deposits  case  and  too  much  Importance 
cannot  be  placed  upon  Its  accuracy.  Exhibit 
400-6  Is  illustrative  of  a schedule  which  may  be 
used  to  show  the  results  of  this  analysis. 

427  (i-ie-ao)  878i 

Other  Methods 

427.1  (1-19-807  9781 

Percentage  Method 

4 27.11  (1-18-80)  8781 

Use  of  Percentage  Method 

The  percentage  method  is  not  a prime  meth- 
od ot  proof  and  by  itself  would  be  ot  very  little 
value  in  criminal  cases.  However,  there  have 
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been  cases  in  which  taxes  and  penalties  based 
on  this  kind  of  circumstantial  evidence  have 
been  sustained  by  the  tax  court.  The  percent- 
age method  19  very  useful  for  test  checking;  for 
corroborating  the  results  obtained  by  some  oth- 
er means  of  proof  such  as  specific  item,  net 
worth,  expenditures,  and  bank  deposits;  and  for 
evaluating  allegations  from  Informants  regard- 
ing unreported  profits  or  Income  of  others. 


4 27.12  (1-18-80)  8781 

Application  of  Percentage  Method 

(1)  This  method  Is  a computation  whereby 
determinations  are  made  by  the  use  of  percent- 
ages or  ratios  considered  typical  of  the  busi- 
ness under  Investigation.  By  reference  to  simi- 
lar businesses  or  situations,  percentage  com- 
putations are  secured  to  determine  sales,  cost 
of  sales,  gross  profit,  or  even  net  profit.  Like- 
wise, by  the  use  of  some  known  base  and  the 
typical  percentage  applicable,  Individual  Items 
of  Income  or  expense  may  be  determined. 

(2)  These  percentages  may  be  externally  de- 
rived or  they  may  In  some  Instances  be  Internal- 
ly derived  from  the  taxpayer’s  accounts  for  oth- 
er periods  or  from  an  analysis  of  subsidiary 
records;  however,  many  percentages  may  be 
secured  from  the  examination  of  the  taxpayer'9 
records  even  though  only  part  of  the  records 
are  available.  Gross  profit  percentages  may  be 
determined  by  comparing  purchase  Invoices 
with  sales  Invoices,  price  lists,  and  other  similar 
data.  Also  other  years  not  covered  by  the  Inves- 
tigation or  portions  of  years  under  Investigation 
may  indicate  typical  percentages  applicable  to 
the  entire  year  or  years  under  current 
investigation. 


427.13  (r-18-80)  9781 

Limitations  on  Percentage  Method 
(1)  Although  the  percentage  method  may  be 
a useful  method  of  determining  or  verifying  In- 
come, especially  when  the  books  and  records 
are  Inadequate,  the  special  agent  should  make 
sure  that  the  comparisons  are  made  with  situa- 
tions that  are  similar  to  those  under  investiga- 
tion. Some  of  the  factors  to  be  considered  are 
as  follows: 

(a)  Type  of  merchandise  handled — In  or- 
der that  a proper  comparison  may  be  made,  the 
businesses  must  be  dealing  In  the  same  type  of 
merchandise  or  service.  Comparison  of  the 
gross  profit  of  a restaurant  with  that  of  a grocery 
store  would  be  ol  little  value  and  should  not  be 
used. 
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(b)  Size  ol  operation — In  many  Instances 
gross  profit,  cost  of  doing  business,  and  net 
profit  percentage  on  sales  will  vary  according  to 
the  size  of  a business.  This  Is  especially  true 
with  respect  to  expense  items  and  the  net  profit 
as  compared  with  sales.  The  percentage  of  net 
profit  to  sales  of  a large  department  store  might 
vary  considerably  from  the  small  independently 
owned  general  store. 

(c)  Locality — Mark-ups  and  costs  of  oper- 
ations will  normally  vary  with  the  size  of  the  city 
or  the  location  ot  the  businesses  in  the  locality. 
As  an  example,  a small  business  In  a communi- 
ty of  5,000  may  use  newspapers  as  a means  of 
advertising,  whereas  a business  doing  the 
same  volume  In  a city  of  500,000  will  normally 
find  the  cost  prohibitive  and  confine  advertising 
to  some  other  medium. 

(d)  Period  covered — Since  gross  profit  ra- 
tios and  expense  ratios  will  tend  to  vary  year  by 
year  with  economic  conditions,  the  comparison 
should  normally  be  made  with  similar  periods 
covered  by  the  Investigation. 

(e)  General  merchandising  policy — Com- 
parison should  not  be  made  between  business- 
es having  different  merchandising  policies. 
Some  businesses  may  work  on  large  volume 
with  small  mark-up,  offering  the  customer  little 
service;  others  may  operate  on  the  reverse  poli- 
cy. In  situations  of  this  kind,  comparisons 
should  be  made  only  with  those  businesses 
having  similar  merchandising  policies. 

427.14  (1-18-80)  9781 

Examples  of  Percentage  Method 
(1)  The  following  examples  are  illustrative  of 
the  percentage  method  of  computation.  The 
percentages  used  are  arbitrary  and  are  not  nec- 
essarily  applicable  to  the  businesses 
mentioned. 


(a)  Gross  Profit  on  Sales: 

Reran  sporting  goods  aloft: 

Nat  salts  (determined  from  books 

orbyothermesns) 850.000 

Gross  prom  percentage  28.8% 

Gross  proIX  as  computed $14,300 

(b)  Sales  on  Cost  of  Sales: 

Bar  and  tavern: 

CostoMtquor $20,000 

Cost  ol  beer 15,000 

Cost  ol  lood  (determined  from 

books  or  by  other  means) 5,000 

40,000 


Cost  of  sates— Kquor 331/3% 

Cost  of  sales— beef W2/3% 

Cost  of  sales— food 50% 

Saieof  Sector $00,000 

Sale  of  beef 22,500 

Sale  of  food iq.qoq 

Total  sales  as  computed 92,600 

(c)  Net  Profit  on  Sales: 

Hiring  Staton. 

Net  sales  (determtoed  from  books 

Of  by  othef  means) $30,000 

Net  prow  percentage 8% 

Net  pr oM  as  computed $2,400 

(d)  Miscellaneous  Ratios: 

Waitress: 

Sales  by  restauranf $30,000 

Number  of  waitresses  employed 3 

Percentage  ot  Ups  received 10% 

Average  sales  handled  by 

waitress $10,000 

Income  from  Ups  as  computed $1,000 


427.2  (1-18-80)  9791 

Unit  and  Volume  Methods 


(1)  In  many  Instances  the  determination  or 
verification  of  gross  receipts  may  be  computed 
by  applying  price  and  profit  figures  to  the  known 
or  ascertainable  quantity  of  business  done  by 
the  taxpayer.  This  method  is  feasible  when  the 
special  agant  can  ascertain  the  number  of  units 
handled  by  the  taxpayer  and  also  when  the 
price  or  profit  charged  per  unit  is  known.  The 
number  of  units  sold  or  quantity  of  business 
done  by  the  taxpayer  may  be  determined  in 
certain  Instances  from  the  taxpayer's  books, 
since  the  records  may  be  adequate  with  re- 
spect to  cost  of  goods  sold  or  expenses,  but 
Inadequate  as  to  sales. 

(2)  There  may  be  a regulatory  body  to  which 
the  taxpayer  reports  units  of  production  or  serv- 
ice. A funeral  director  Is  required  to  report  each 
burial  to  the  city  or  town  where  such  burial  takes 
place.  A garment  manufacturer  with  union  em- 
ployees buys  union  labels  to  be  sewed  into  the 
garments  manufactured.  A taxpayer  may  also 
be  required  to  report  his  production  and  payroll 
to  a trade  association  allied  with  tha  labor  un- 
ion. Thera  are  also  Instances  where  the  royalty 
paid  for  leased  machinery  is  based  upon  the 
units  of  production.  A piecework  system  of  wag- 
es tor  production  workers  might  also  give  an 
accurate  measure  of  units  produced. 

(3)  The  use  of  this  method  lends  Itself  to 
those  businesses  In  which  only  a few  types  of 
items  are  handled  or  there  Is  little  variation  In 
the  type  ot  service  performed,  with  the  charges 
made  by  the  taxpayer  for  the  merchandise  or 
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services  being  relatively  the  same  throughout 
the  taxable  period. 

(4)  The  following  example  is  illustrative  of  the 
unit  and  volume  method  of  compulation: 

Voiumfl  of  Merchandise  (manufacturer): 


Number  of  machines  manufactured 92 

Average  sales  price $M00 

Computed  total  safes $101,200 

Sales  reported $93 .SOP 

Omitted  sales $7.700 


430  (i-i t-eo)  »r»< 

Refund  Cases 

431  o-ts-ao)  »r«' 

Introduction 


(1)  Fraudulent  refund  cases  fall  within  two 
distinct  major  groups,  namely — 

(a)  Multiple  claims  (or  refund,  Involving 
that  group  of  claims  made  on  Federal  Income 
tax  returns  supported  by  withholding  state- 
ments (Forms  W-2)  which  are  completely  fabri- 
cated and  false.  They  are  filed  either  by  one 
person  individually  or  by  two  or  more  persons  in 
collusion  with  one  another  with  Intent  to  defraud 
the  Government.  There  is  generally  no  authen- 
ticity whatsoever  to  the  returns  and  the  support- 
ing documents. 

(b)  Return  preparers  (unscrupulous)— 
This  group  of  claims  Involves  Federal  income 
tax  returns  prepared  by  unscrupulous  return 
preparers  who  claim  excessive  deductions 
and/or  exemptions  on  returns  prepared  lor  cli- 
ents. Their  benefit  derives  either  from  develop- 
ing a large  clientele  through  having  established 
a reputation  for  saving  client's  money,  from 
exorbitant  fees  charged  on  the  basis  of  the 
large  refunds  obtained,  or  both.  The  clients  may 
or  may  not  have  had  knowledge  of  the  exces- 
sive deductions  claimed.  On  occasion  the  re- 
turn preparer  has  caused  the  refund  check  to 
be  mailed  to  his/her  office,  and,  through  having 
possession  of  the  check,  has  exacted  an  exor- 
bitant fee.  or  has  lorged  the  endorsement  and 
negotiated  the  check  without  the  client's 
knowledge. 

(2)  The  investigative  techniques  employed 
in  these  two  groups  of  cases  are  distinctly  dif- 
ferent. In  the  multiple  claims  for  refund  cases, 
the  Investigation  Is  directed  toward — 

(a)  Determining  whether  the  returns  and 
supporting  documents  are  fabricated  and  ficti- 
tious; and 

(b)  Ascertaining  who  Is  responsible  for 
their  preparation  and  filing. 
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(3)  The  special  agent  may  be  called  upon  to 
make  a forthwith  arrest  of  the  person  or  per- 
sons involved  in  the  violation  upon  the  estab- 
lishment of  "probable  cause."  Therefore  the 
special  agent  usually,  with  authority  of  the 
Chief,  Criminal  Investigation  Division,  consults 
closely  with  the  United  States  attorney's  olfice. 

(a)  Cases  involving  arrests  by  special 
agents  will  ordinarily  be  forwarded  direct  to  the 
United  States  Attorney  by  the  Chief. 

(b)  Violations  of  Section  287,  Title  18, 
USC,  involving  multiple  fictitious  tax  returns 
claiming  fraudulent  refunds— Authorization  for 
direct  referral  of  this  type  of  case  relates  only  to 
multiple  fictitious  tax  returns.  It  does  not  apply 
to  the  situation  where  the  taxpayer  files  multiple 
income  lax  returns  reporting  in  each  return  a 
part  of  the  income  which  the  taxpayer  did  in  fact 
receive,  claiming  fraudulent  refund  of  tax  there- 
on. For  example,  an  individual  may  receive  with- 
holding statements,  Forms  W-2,  from  more 
than  one  employer  during  the  year,  and  file  an 
Income  tax  return  for  each  such  withholding 
statement,  claiming  refunds  thereon.  Such  a 
case  Is  Included  in  the  category  of  a multiple 
return  case  involving  offenses  other  than  viola- 
tions of  Section  287,  Title  18.  USC,  and  would 
not  be  referred  directly  to  the  United  States 
Attorney  but  would  be  processed  through  nor- 
mal channels.  Cases  in  which  there  is  a ques- 
tion as  to  the  proper  method  of  referral  should 
be  forwarded  to  District  Counsel  for  advice. 

(4)  In  the  cases  involving  unscrupulous  re- 
turn preparers,  the  returns  are  of  authentic  ori- 
gin but  are  fraudulent  because  of  the  excessive 
deductions  and/or  exemptions  claimed.  The 
investigation  of  these  cases  Is  directed  toward 
determining  the  responsibility  for  the  overstate- 
ment of  the  deductions  and/or  exemptions 
claimed;  and  toward  establishing  whether  such 
overstatements  were  made  with  corrupt  Intent. 


432  (i-ta-8o)  »r«i 

Investigation  of  Multiple  Claims 
For  Refund 

(1)  Cases  In  this  group  originate  In  a variety  of 
ways  such  as: 

(a)  The  service  center  may  forward  Inlor- 
mation  Indicating  that  multiple  returns  have 
been  filed  by  the  same  taxpayer. 

(b)  Returns  indicating  false  claims  for  re- 
funds may  be  discovered  upon  receipt  by  Col- 
lection Division  and  forwarded  to  the  Chief, 
Criminal  Investigation  Division. 

(c)  A postman  may  notice  numerous  Gov- 
ernment checks  being  delivered  to  certain  ad- 
dresses or  observe  some  Individual  showing 
unusual  interest  In  the  mall  delivered  to  such 
addresses. 

(d)  Someone  either  In  the  U.S.  Postal 
Service  or  In  the  Internal  Revenue  may  notice 
an  excessive  number  of  mail-forwarding 
requests. 


(e)  An  audit  may  disclose  no  address  or 
taxpayer  as  listed,  a nonexistent  employer,  or 
apparent  excessive  deductions  claimed. 

(f)  A violator  may,  in  the  presence  of  an 
informant,  boast  about  how  much  he/she  re- 
ceived in  refunds. 

(g)  Through  an  inspection  of  the  undeliver- 
able Forms  1040A  and  1040  mailed  for  current 
use  or  an  analysis  of  the  returns  currently  being 
filed,  a special  agent  or  some  other  Internal 
Revenue  Service  employee  may  detect  a pat- 
tern of  sameness  pervading  a group  of  returns 
which  will  lead  to  the  discovery  of  a fraudulent 
operation. 

(2)  The  special  agent  should  understand  the 
provisions  of  Section  287,  Title  18,  U.S.  Code 
(text  222.(10)  and  418.5),  and  be  prepared  to 
coordinate  his/her  activities  in  an  investigation 
of  an  alleged  violation  thereof  with  any  Investi- 
gations being  conducted  by  the  Secret  Service, 
the  U.S.  Postal  Service,  and  any  other  services, 
departments,  or  agencies  of  the  Government.  It 
is  not  unusual  for  a violator  of  this  section  of  the 
law  to  be  Involved  in  violations  of  other  Federal 
statutes,  within  the  investigative  jurisdiction  of 
such  other  services,  departments  and  agen- 
cies. The  Secret  Service  is  particularly  Interest- 
ed in  knowing  of  a violation  of  the  counterfeiting 
and  forgery  statutes  (text  334.7).  The  Postal 
Service  Is  interested  In  knowing  of  any  use  of 
the  mails  to  defraud  the  Federal  Government. 
The  assistance  of  the  United  States  attorney's 
office  may  be  sought  In  obtaining  an  arrest 
warrant  and/or  search  warrant.  Therefore,  sev- 
eral services,  departments,  and  agencies  may 
participate  In  a coordinated  surveillance  and  in 
locating  and  apprehending  a violator.  Local  au- 
thorities also  have  been  of  considerable  assist- 
ance in  this  respect. 

(3)  A violation  of  Section  287,  Title  18,  occurs 
upon  the  tiling  of  a fabricated  Federal  income 
tax  return  whereon  a false  representation  Is 
made  lhat  the  tax  has  been  overpaid  and  there 
is  a claim  made  for  a refund  of  the  overpayment 
(See  418.5). 

(4)  Multiple  filing  may  be  confined  to  a single 
Internal  Revenue  district  or  it  may  extend  to 
many  districts.  The  name  used  on  a fraudulent 
return  may  be  either  an  alias,  a fictitious  name, 
or  a variation  of  the  violator's  name.  The  ad- 
dress usually  used  Is  that  of  a hotel,  a motel,  a 
rooming-house,  a post  office  box  number,  or 
general  delivery.  Street  numbers  have  been 
used  on  occasion.  There  Is  usually  attached  to 
the  returns  a fabricated  and  false  Form  W-2 
(sometimes  handwritten)  showing  the  name  of 


a fictitious  employer,  a fictitious  amount  of  sala- 
ry received,  and  a fictitious  amount  of  tax  with- 
held. The  name  of  the  employer  shown  may  or 
may  not  be  an  existent  firm  or  person.  If  the 
name  is  that  of  an  existent  firm  or  person,  an 
out-of-state  address  Is  frequently  shown.  Usu- 
ally the  only  income  reported  on  the  fictitious 
return  Is  salary  under  $5,000  from  one  employ- 
er; Form  1040A  Is  used  more  often  than  Form 
1040;  and,  if  the  violator  is  acquainted  with  the 
Service's  prerefund  audit  procedures,  the 
amount  claimed  for  dependents  and/or  other 
deductions  will  be  such  as  to  keep  the  claimed 
refund  within  a certain  amount.  This  is  done  to 
eliminate  the  possibility  of  detection  by  a prere- 
fund audit.  Early  detection  of  this  type  of  viola- 
tion enables  the  Government  to  intercept 
promptly  the  fictitious  returns  and  forestall  the 
Issuance  and  delivery  of  refund  checks  to  fraud- 
ulent claimants.  Some  of  the  characteristic  fea- 
tures of  multiple  fraudulent  returns  which  will 
lead,  to  their  detection  as  fictitious  are  listed 
below: 

(a)  A substantial  refund  is  claimed  solely 
on  the  basis  of  the  number  of  exemptions  listed. 
These  are  questionable  as  to  why  the  taxpayer 
did  not  claim  more  exemptions  on  Form  W-4  for 
withholding  tax  purposes. 

(b)  An  unrealistic  amount  shown  as  tax 
withheld. 

(c)  Absence  of.  or  unrealistic  social  securi- 
ty information  shown.  Unless  an  exempt  occu- 
pation, such  as  Government  employment,  is 
Involved,  a social  security  number  should  be 
shown  and  the  correct  amount  of  social  security 
deduction  listed.  Social  Security  numbers 
should  appear  000-00-0000.  They  always  be- 
gin with  a number  0 to  5 or  7 — never  begin  with  a 
8, 8,  or  a 9.  Prior  to  January  1966,  the  middle  two 
digits  had  to  be  odd  if  the  number  was  under  ten 
(01. 03, 05,  07  or  09)  and  even  for  higher  num- 
bers (10, 12, 14,  etc.).  Presently,  as  each  area 
exhausts  their  sequence  of  numbers  in  the  odd 
and  even  categories,  they  will  start  using  the 
even  numbers  under  ten  then  the  odd  numbers 
above  ten.  The  first  three  digits  of  the  social 
security  number  Identify  the  area  of  Issuance.  A 
list  of  numbers  and  their  assigned  areas  of  Issu- 
ance are  shown  In  Exhibit  400-7.  The  percent 
and  maximum  amount  withheld  should  agree 
with  the  law  for  the  year  involved. 
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(d)  Absence  ol,  or  an  unrealistic  Employ- 
er’s Identification  Number  shown  on  Form  W-2. 
These  should  always  appear  00-0000000  with 
the  tirst  two  digits  being  the  code  number  ot  the 
Internal  Revenue  district.  For  example,  a Ten- 
nessee employer's  number  should  ordinarily 
begin  62-  and  the  tollowing  7 digits  should  be 
within  the  limits  ot  the  numbers  assigned  thus 
far. 

(e)  Unusual  delivery  instructions  such  as 
different  addresses  being  shown  on  Form  W-2 
and  the  tax  return,  a boulevard  address  for 
small  towns  unlikely  to  use  such  terms,  or  tax- 
payer's use  of  Post  Office  Box,  General  Deliv- 
ery, and  mail  forwarding  services  as  a mailing 
address. 

(f)  Similarity  of  information,  format,  or  writ- 
ing on  several  returns.  Frequently,  cases  In- 
volving numerous  returns  being  filed  by  one 
person  can  be  detected  by  his/her  continued 
use  of  similar  names  as  to  taxpayers,  employ- 
ers, exemptions,  and  types  of  deductions 
claimed;  or  similarity  In  the  arrangement  of  the 
Information  and  the  printing,  handwriting  or 
typewriting  appearing  on  the  returns. 

(g)  Undeliverable  refund  checks  resulting 
from  violator's  miscalculations  of  Intentional 
design.  In  instances  where  the  violator  plans  to 
receive  the  refund  check  at  an  address  other 
than  the  one  listed  on  the  return,  the  scheme  Is 
usually  to  file  a change  of  address  with  the 
Postal  Service  prior  to  delivery  of  the  check,  or 
recover  the  check  after  it  has  been  returned  to 
the  Internal  Revenue  Service  by  providing  for- 
warding Instructions.  Undeliverable  refund 
checks  frequently  include  those  the  violator 
failed  to  Intercept  because  of  improper  timing  of 
change  of  address  Instructions  to  the  postal 
authorities  or  the  failure  of  postal  employees  to 
observe  such  instructions.  Those  refund 
checks  retrieved  by  the  violator  after  they  have 
been  returned  to  the  Internal  Revenue  Service 
leave  a trail  ot  forwarding  instructions  and  a 
record  of  the  wrong  address  Initially  listed. 

(5)  The  investigation  Is  not  ended  upon  the 
detection  of  the  fraudulent  filing.  It  will  be  the 
responsibility  of  a special  agent  to  Identify  and 
locate  the  violators  without  causing  their  flight 
and  sacrificing  the  case.  The  agent  should 
know  the  techniques  of  surveillance  (see  381), 
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since  he/she  probably  will  have  to  conduct  a 
surveillance  In  an  effort  to  Identify  and  locate 
the  violators.  Since  it  may  also  become  his/her 
duty  to  make  an  arrest,  or  a search,  or  file  a 
complaint,  the  agent  should  understand  the 
meaning  of  "Probable  Cause"  and  be  acquaint- 
ed with  Handbook  text  390,  383.2,  and  721 
relating  to  arrests,  searches,  and  complaints, 
respectively. 

(6)  The  utilization  of  the  Department  ol  the 
Treasury  and  other  crime  laboratories  may  be 
necessary  In  handwriting  and  typewriting  com- 
parisons. The  National  Fraudulent  Check  and 
Anonymous  Letter  files  maintained  by  the  FBI 
are  particularly  useful  In  this  connection.  The 
special  agent  should  be  acquainted  with  the 
procedure  prescribed  In  356.7.  The  disposition 
and  attitude  of  the  United  States  attorney's  of- 
fice toward  the  prosecution  of  the  case  In  the 
event  the  special  agent  makes  the  arrest 
should  also  be  ascertained. 

(7)  For  the  purpose  of  Identifying  the  viola- 
tors, their  handwriting,  and  their  typewriting  suf- 
ficiently to  tie  them  In  with  returns  filed,  the 
special  agent  should: 

(a)  Obtain  copies  of  any  refund  check 
which  may  have  been  cashed;  have  any  neces- 
sary handwriting  analyses  made  of  the  en- 
dorsements; and  follow  through  with  appropri- 
ate inquiries.  Such  Inquiries  will  probably  lead  to 
the  identification  of  the  negotiator  of  the  checks 
by  disclosing  the  name  of  the  person  or  firm 
who  either  cashed  or  deposited  them. 

(b)  Examine  all  records  that  may  be  In  the 
files  of  the  various  post  offices  where  the  boxes 
are  rented  and  obtain  copies  of  any  papers  or 
documents  on  which  a specimen  of  the  renter's 
handwriting  appears.  Inquire  Into  the  refer- 
ences given  by  the  renter  upon  applying  for  a 
box  and  determine  In  the  case  of  fake  refer- 
ences how  the  renter  arranged  to  Intercept  and 
reply  to  the  postal  authorities’  Inquiry.  The  spe- 
cial agent  should  also  obtain  any  available  print- 
ed and  typewritten  specimens,  together  with 
the  handwriting  specimens,  and  have  an  expert 
compare  them  with  any  handwriting,  printing, 
and  typewriting  on  the  tax  returns  filed,  en- 
dorsements on  refund  checks  and  forwarding 
Instructions,  to  determine  whether  they  are  the 
same. 

(c)  Prior  and  subsequent  years'  returns 
should  be  requisitioned. 


• (8)  The  special  agent  will  ascertain  If  there 
are  any  existent  employers  whose  names  cor- 
respond with  those  shown  on  Forms  W-2  and 
tax  returns  filed.  If  there  are,  determine  whether 
they  have,  or  have  had,  on  their  payrolls  per- 
sons of  the  names  shown  on  the  returns,  and 
continue  with  any  pertinent  inquiries  suggested 
by  the  facts  disclosed.  The  records  of  the  State 
Unemployment  Compensation  office,  which 
records  FUTA  tax  Information  on  employers 
and  their  insured  employees,  are  particularly 
useful  in  quickly  determining  if  there  is  In  exis- 
tence In  the  particular  state,  such  an  employer, 
employee,  or  social  security  number  as  listed. 
This  state  office  can  usually  supply  by  tele- 
phone all  Information  shown  on  the  application 
for  the  social  security  number  Involved. 

(9)  The  special  agent  may  ask  the  postmas- 
ter or  postal  inspector  for  a description  of  the 
renter  of  each  box  Involved  and,  with  the  post- 
master's knowledge  and  cooperation,  arrange 
a surveillance  ot  the  box. 

(10)  The  special  agent  should  also  decide  in 
advance  whether  he/she  should  make  a forth- 
with arrest  of  the  person  opening  the  box  and 
picking  up  the  check,  or  should  delay  the  arrest 
and  shadow  this  person  In  an  effort  to  deter- 
mine what  disposition  will  be  made  of  the 
check.  This  decision  will  hinge  largely  on  what 
evidence  the  agent  has  that  the  person  opening 
the  box  Is  actually  the  violator,  and  what  evi- 
dence the  agent  has  at  that  time  to  establish 
probable  cause.  These  are  details  which  the 
agent  should  work  out  In  advance  In  collabora- 
tion with  the  Chief,  Criminal  Investigation  Divi- 
sion or  Immediate  supervisor  with  the  advice  of 
the  United  States  attorney's  office.  The  agent 
should  be  sure  of  his/her  ground  before  at- 
tempting to  effect  an  arrest.  Upon  making  the 
arrest,  this  agent  will  make  such  searches  of 
the  person,  automobile,  and  residence  as  are 
lawful  (383)  with  the  object  of  seizing  any  equip- 
ment and  records  used  In  the  commission  of  the 
violation.  The  prisoners  should  be  escorted 
without  unnecessary  delay  before  the  nearest 
United  States  Magistrate  or  other  nearby  officer 
empowered  to  commit  Federal  prisoners 
(383.(10)).  The  special  agent  will  also  interview 
the  person  or  persons  arrested.  A stenographic 
transcript  of  their  statements  Is  desirable  but 
not  always  practicable  to  obtain.  II  stenograph- 
ic services  cannot  be  used,  the  special  agent 
should  make  a contemporaneous  memoran- 
dum of  any  admissions  or  statements  made  by 
the  suspect,  or  if  this  Is  not  practicable,  a memo- 


randum should  be  made  as  soon  after  the  Inter- 
view as  possible. 

(11)  See  IRM  9625  for  information  regarding 
direct  referral  of  multiple  filer  cases. 


433  (t-ia-to)  O70i 

Investigation  of  Multiple 
Fraudulent  Returns  Prepared  by 
Unscrupulous  Return  Preparers 

(1)  Cases  in  this  group  originate  from  a vari- 
ety of  sources,  such  as: 

(a)  Letters  ol  complaint  from  the  public 
and  information  from  Informants  concerning  re- 
turns preparers. 

(b)  Complaints  from  ethical  practitioners 
and  professional  societies. 

(c)  Screening  of  returns  by  service  center 
personnel. 

(d)  Identification  of  suspect  preparers  by 
Criminal  Investigation  Division  and  other  IRS 
personnel. 

(2)  The  returns  In  this  group  of  cases  are 
usually  of  authentic  origin  but  are  fraudulent 
because  of  overstated  deductions  and/or  ex- 
emptions claimed.  Some  of  the  most  flagrant 
violations  have  been  committed  by  unscrupu- 
lous return  preparers  who  have  an  Illiterate, 
trusting  clientele.  Occasionally  it  has  been  es- 
tablished that  a preparer  has  conspired  with  the 
taxpayer  to  file  a false  and  fraudulent  return. 
IRC  7206(2)  (see  221.7:(2)  and  418.2)  Is  usually 
used  in  the  prosecution  of  the  preparer  in  the 
former  cases;  and  either  this  section  or  Section 
371,  Title  18,  Is  used  In  the  latter  type  of  case, 
although  these  are  not  necessarily  the  only 
statutes  that  may  be  Invoked  In  the  prosecution 
ot  these  cases.  Section  371,  Title  18,  is  the 
conspiracy  state  and  the  techniques  of  Investi- 
gation of  conspiracy  cases  are  set  forth  In  text 
41(10). 

(3)  Multiple  refund  cases  Involving  unscru- 
pulous preparers  are  developed  by  patient  and 
painstaking  Interviews  of  a representative  num- 
ber of  the  clientele  to  ascertain  who  Is  responsi- 
ble for  the  fraudulent  returns.  The  facts  can 
often  be  obtained  more  expeditiously  and  with 
less  alarm  by  a preliminary  Informal  Interview  of 
each  client  whose  return  Is  under  Investigation, 
than  by  an  Immediate  formal  Interview.  If  the 
preliminary  Interview  discloses  Information  or 
records  which  are  material  to  the  establishment 
of  the  facts  of  the  case,  the  client’s  testimony 
can  be  obtained  later,  under  oath.  It  Is  some- 
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limes  advisable  lo  have  a cooperating  officer 
accompany  the  special  agent  during  Interviews 
to  complete  the  tax  examination  of  the  witness- 
es' affairs,  including  the  execution  of  agree- 
ment forms  and  collection  of  additional  tax  due. 
In  an  effort  to  quickly  evaluate  allegations,  con- 
sideration should  be  given  to  deployment  of  a 
special  agent  In  an  undercover  status.  The  In- 
vestigator, possessing  the  necessary  employ- 
ment papers,  such  as  a fictitious  Form  W-2,  can 
frequently  have  a return  prepared  and  learn  the 
practitioner's  modus  operandl  as  well  as  obtain 
admissible  evidence.  A special  agent  was  suc- 
cessfully used  in  an  undercover  role  during 
which  the  preparer  listed  fictitious  exemptions 
and  deductions  on  a return  prepared  for  the 
agent.  [US.  v.  Blount.]  On  the  other  hand,  rec- 
ords seized  during  a search  incident  to  an  ar- 
rest. based  on  a complaint  that  an  accountant 
overstated  deductions  on  a return  prepared  for 
an  undercover  agent,  were  ordered  returned 
and  suppressed  as  evidence.  The  court  held 
that  a valid  search  was  limited  to  the  means  by 
which  the  accountant  prepared  the  return  for 
the  agent  and  any  wide  ranging  search  fdr  un- 
connected material  or  seizure  of  such  material 
was  unreasonable.  [US.  v.  Cohen.] 

(4)  The  investigation  should  be  directed 
toward  establishing  whether  the  fraud  on  the 
return  Is  attributable  to  the  preparer,  the  client, 
or  both.  An  interview  should  therefore  be  de- 
signed to  ascertain: 

(a)  The  name  of  the  person  who  recom- 
mended the  preparer  and  the  Identity  of  others 
known  to  have  used  his/her  services,  thus  ex- 
panding the  area  of  investigation.  It  is  advisable 
to  obtain  prior  years'  returns  filed  by  the  client  to 
ensure  that  all  those  prepared  by  the  particular 
preparer  are  found,  and  more  Importantly,  for 
comparison  purposes  where  the  prior  year  re- 
turn was  prepared  by  someone  else; 

(b)  What  information  and  records  the  cli- 
ent furnished  the  preparer  for  use  In  the  prepa- 
ration of  the  return; 

(c)  Any  memorandum  the  preparer  may 
have  made  of  Information  furnished,  together 
with  a description  of  the  memorandum; 

(d)  Any  discussion  between  the  preparer 
and  client  regarding  the  amount  of  deductions 
and  exemptions  to  be  claimed; 

(e)  Any  suggestions  the  preparer  made 
that  more  deductions  should  be  claimed,  with  a 
full  explanation; 
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(0  Whether  each  deduction  claimed  Is  in 
the  same  amount  that  was  furnished  tha  pre- 
parer by  the  client.  Obtain  any  relevant  docu- 
ments concerning  amount  claimed,  and  also  a 
statement  from  the  client  regarding  the 
amounts  he/she  was  entitled  to  deduct.  If  the 
amount  claimed  is  greater  than  that  which  the 
client  is  able  to  support  or  than  that  which  was 
furnished  the  preparer,  obtain  the  client's 
explanation; 

(g)  Whether  client  knew  that  an  excessive 
amount  had  been  claimed  and  If  so,  why  he/she 
permitted  it;  and  If  he/she  did  not  know,  how  It 
escaped  him/her. 

(h)  The  circumstances  of  the  client's  sign- 
ing the  return,  and  whether  It  was  affixed  to  the 
return  before  or  after  the  return  was  completed. 
If  the  client  signed  the  return  In  blank,  why?  If 
the  return  was  completed  before  the  client  af- 
fixed a signature  to  It,  what  sort  of  review  did  the 
client  make  of  the  contents  and  how  could  the 
excessive  deductions  have  escaped  his/her 
notice? 

(i)  Whether  the  client  knew  that  a refund 
was  claimed; 

(j)  How  the  client  justified  in  his/her  own 
mind  that  tie/she  had  a refund  coming  In  the 
light  of  his/her  income  and  allowable 
deductions; 

(k)  The  client's  literacy; 

(l)  The  amount  of  the  preparer’s  fee  and 
whether  the  amount  charged  was  based  on  the 
amount  of  refund  obtained; 

(m)  Where  the  refund  check  was  to  be 
mailed.  If  to  the  preparer's  address,  why; 

(n)  Whether  the  client  cashed  the  refund 
check; 

(o)  Obtain  an  explanation  of  the  circum- 
stances of  the  cashing.  Find  out  whether  It  was 
cashed  by  the  preparer,  whether  he/she  ex- 
tracted his/her  fee  from  the  proceeds,  and 
whether  the  possession  of  the  check  was  used 
as  a means  of  coercing  the  payment  of  an 
exorbitant  fee; 

(p)  Whether  the  preparer  endorsed  the  cli- 
ent's name  to  the  check.  If  so,  what  authoriza- 
tion had  the  client  given  the  preparer  to  do  so. 

(5)  The  questions  listed  above  are  given 
merely  as  a suggested  outline  for  use  In  an 
Interview  of  this  nature.  Other  pertinent  ques- 
tions may  arise  as  the  Interview  prooeeds.  The 
preparer  should  be  similarly  Interviewed  If  he/ 
she  will  submit  voluntarily  to  such  an  Interview. 
If  possible,  obtain  from  the  preparer  copies  of:' 


(a)  Any  memorandums  that  he/she  or  his/ 
her  employees  may  have  made  at  the  time  of 
interviews  with  the  clients; 

(b)  Any  memorandums,  documents,  and 
data  furnished  the  preparer  by  the  client  for  use 
in  preparing  his/her  return; 

(c)  Any  lists  of  fees  charged,  list  of  clients, 
retained  copies  of  returns  tiled,  or  other  perti- 
nent material  that  the  preparer  may  have  in  his/ 
her  files. 

(6)  The  preparer's  employees  should  be  in- 
terviewed to  establish  the  procedure  followed 
in  the  preparation  of  a return  for  a client  from  the 
time  the  client  entered  the  preparer's  office  until 
the  completion,  signing,  and  filing  of  the  return. 
They  should  be  interviewed  further  as  indicated 
by  the  outline  or  questions  set  forth  above  for 
use  in  Interviewing  clients  to  ascertain  what 
other  pertinent  information  they  may  have. 

(7)  In  investigating  multiple  fraudulent  re- 
turns prepared  by  unscrupulous  returns  prepar- 
ers, those  pattern  return  cases  most  suscepti- 
ble to  development  for  successful  criminal 
prosecution  of  a practitioner  are  the  cases  In- 
volving returns  on  which  the  entire  deductions 
or  excesses  claimed  are  completely  without 
basis;  a representative  number  of  the  clientele 
testify  that  the  deductions  were  taken  entirely 
without  their  knowledge;  and  the  surrounding 
conditions,  circumstances  and  conduct  of  the 
practitioner  tend  to  corroborate  their  testimony. 
The  special  agent  should  be  careful  not  to  make 
an  Issue  for  criminal  prosecution  of  those  de- 
ductions the  legitimacy  of  which  might  be  con- 
sidered arguable  or  debatable.  Furthermore, 
he/she  should  keep  In  mind  that  the  clients  may 
be  as  culpable  as  the  practitioner  since  they 
also  stood  to  benefit.  Therefore,  the  special 
agent  in  his/her  Investigation  should  be  con- 
cerned with  recognizing  and  resolving  these 
Issues  as  much  as  possible. 

(8)  There  Is  another  group  of  cases  in  which 
the  unscrupulous  preparer  accepts  the  tax  pay- 
ment from  the  client  when  preparing  his/her  tax 
return,  but  does  not  file  the  return  or  pay  the  lax. 
In  these  cases, the  preparer  cannot  be  charged 
with  violation  of  IRC  7203;  however,  IRC  7201 
has  been  tried  In  several  instances.  In  one  case 
tried  under  IRC  7201,  [U  S v.  Mesheskl.)  the 
court  held  that  eueh  acts  Involve  only  the  crime 
of  embezzlement  under  stale  law,  and  do  not 
come  within  the  definition  of  attempt  to  evade 
or  defeat  tax.  Other  courts  have  disagreed  with 
that  conclusion,  and  found  that  the  defendant 
Intended  to  cheat  not  only  his/her  clients  by 
embezzling  their  money  but  also  the  Govern- 


ment by  evading  the  clients'  taxes.  [U.S.  v. 
Charles  L.  O.  Edwards.] 
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Employee  Plans/Exempt 
Organizations  (EP/EO)  Cases 

441  (i-ta-ao)  9781 

Introduction 

(1)  The  Tax  Reform  Act  of  1969,  and  the 
Employee  Retirement  Income  Security  Act 
(ERISA)  of  1974,  reflect  national  concern  that 
abuses  or  fraudulent  practices  and  self  deal- 
ings in  the  employee  plans  and  exempt  organi- 
zations areas  are  Jeopardizing  both  employee 
pensions  and  the  collection  of  tax  revenues. 
The  large  amounts  of  money  involved  In  em- 
ployee plan  trust  funds  and  tax  exempt  organi- 
zations provide  both  a temptation  and  an  op- 
portunity for  fraud. 

(2)  The  traditional  criminal  and  civil  provi- 
sions of  the  Internal  Revenue  Code  will  apply  to 
the  violations  In  the  Employee  Plan  and  Exempt 
Organization  area.  The  only  significant  differ- 
ence may  be  that  Instead  of  a tax  deficiency,  the 
element  of  damage  to  the  Government  may  be 
established  by  showing  a tax  benefit,  such  as 
making  Income  non-taxable  or  contributions 
tax-deductibte. 

442  (t-is-so)  978i 

Scope  of  The  Law 

(1)  The  Employee  Retirement  Income  Secu- 
rity Act  of  1974  (ERISA)  has  made  sweeping 
changes  In  the  way  private  employee  plans  are 
administered.  While  the  Department  of  Labor 
(DOL)  Is  primarily  responsible  for  ERISA  en- 
forcement, the  Internal  Revenue  Service  has 
significant  involvement  since  qualified  employ- 
ee plans  receive  favored  tax  treatment  via  the 
deduction  of  the  contribution  by  the  employer, 
tax  exemption  for  the  related  trust,  and  the 
deferral  of  Income  by  the  employee.  These  lax 
advantages  can  be  used  In  criminal  cases  to 
meet  the  requirements  that  a tax  be  due  and 
owing  as  described  in  IRC  Section  7201  (At- 
tempt to  evade  or  defeat  tax)  and  that  damage 
Inures  to  the  government  as  described  in  IRC 
Section  7206  (Fraudulent  or  False  Statement). 

(2)  The  Tax  Reform  Aof  of  1969  established 
new  and  more  stringent  requirements  for  rec- 
ognition as  an  exempt  organization,  expanded 
Information  reporting  and  annual  reports,  Im- 
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posed  a new  series  o!  excise  taxes,  and  placed 
subslantial  restrictions  on  the  permissible  activ- 
ities ol  an  exempt  organization.  It  also  provided 
penalties  lor  repeated  and  willful  violations  ol 
the  various  prohibitions  and  enumerated  In  the 
Act. 

(3)  IRC  6033  requires  that  every  exempt  or- 
ganization, with  some  exceptions,  (ile  an  annual 
return  stating  specilically  the  Items  ol  gross 
income  receipts  and  disbursements  and  such 
other  Information  as  may  be  prescribed  by  the 
Secretary  or  appropriate  delegate.  In  addition, 
IRC  6011  requires  the  tiling  ol  certain  taxable 
returns  by  exempt  organizations.  These  Infor- 
mation reports  and  returns  are  used  to  deter- 
mine whether  the  submitting  organization  con- 
tinues to  qualify  lor  favored  tax  treatment  and  to 
report  any  taxes  for  which  it  may  be  liable.  Like 
the  application  forms,  these  reports  and  returns 
are  subscribed  under  the  penalty  of  perjury.  If 
an  organization  ceases  to  qualify  under  the  pro- 
visions of  IRC  501  or  521  for  which  exemption 
was  granted,  its  exempt  status  will  be  revoked. 
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Criminal  Provisions 

(1)  IRC  7206(1)  (Declaration  under  penalties 
of  perjury),  is  the  criminal  provision  which  will 
probably  be  the  most  useful  In  the  employee 
plans  and  exempt  organizations  area.  This  sec- 
tion makes  it  a felony  for  anyone  to  willfully 
subscribe  to  a return  or  other  document  made 
subject  to  penalties  of  per|ury  which  is  not  be- 
lieved to  be  true  and  correct  as  to  every  material 
matter.  This  provision  also  applies  to  docu- 
ments other  than  tax  returns  and  a prlma  tacla 
violation  of  IRC  7206(1)  can  be  proven  even  In 
the  absence  of  a probable  tax  deficiency.  All  of 
the  forms  filed  with  the  IRS  In  connection  with 
employee  plans  and  exempt  organizations  con- 
tain a declaration  that  they  are  made  subject  to 
the  penalties  of  per|ury.  Additionally,  the  decla- 
ration includes  a statement  that  supporting 
documents  are  certified  as  being  true  and  cor- 
rect and  this  certification  Is  sub|ect  to  the  same 
penalty.  Thus,  filing  an  application  for  a determi- 
nation letter  containing  false  statements  or  sub- 
mitting falsified  documents  In  support  of  such 
an  application  or  submitting  a falsified  annual 
return  lor  an  employee  plan  and  exempt  organi- 
zations would  give  rise  to  a potential  IRC 
7206(1)  prosecution  If  the  falsifications  are 
shown  to  be  willful  and  material. 
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(2)  Filing  of  a false  application  for  a determi- 
nation letter,  annual  return  or  registration  state- 
ment can  also  be  an  act  leading  to  tax  evasion 
proscribed  by  IRC  7201  (Attempt  to  Evade  or 
Defeat  Tax).  To  prove  tax  evasion,  the  Govern- 
ment must  show  a tax  deficiency,  affirmative 
acts  to  evade  assessment  or  payment  of  tax, 
and  willfulness. 

(3)  Willful  failure  to  file  annual  returns,  regis- 
tration statements,  or  actuarial  statements  can 
be  a criminal  violation  of  IRC  7203  (Willful  Fail- 
ure to  File  Return,  supply  Information,  or  pay 
tax). 


444  d-ia-ao)  8781 

Fraudulent  Schemes  and  Devices 

(1)  Some  of  the  more  common  fraudulent 
schemes  and  devices  used  In  employee  plans 
and  exempt  organizations  cases  are  set  forth 
as  follows: 

(a)  Backdating  of  applications  and  related 
documents. 

(b)  Diversion  of  funds  by  officials  of  ex- 
empt organizations  or  by  trustees  of  employee 
plans. 

(c)  Payment  of  improper  expenses  of  ex- 
empt organization  and  trust  officials. 

(d)  Loans  of  trust  funds  disguised  as  pur- 
chases or  allowable  deductions. 

(e)  Intentional  failure  to  keep  financial 
records. 

(0  Double  set  of  books. 

(g)  Disguising  taxable  receipts  (interest 
and  dividends)  as  non-taxable  receipts. 

(h)  Making  false  statements  on 
applications. 

(I)  Providing  false  receipts  to  donors  by 
exempt  organizations. 

(j)  Willful  and  Intentional  failure  to  exercise 
plan  amendments  agreed  to  during  review  of 
the  determination  letter  application. 
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Introduction 

(1)  A tax  protester  Is  a person  who  employs 
one  or  more  Illegal  schemes  that  affect  the 
payment  of  taxes. 

(2)  The  following  are  schemes  used  by  Illegal 
tax  protesters: 


(a)  Conslitulional  Basis — Refusal  to  In- 
clude tax  return  information  on  Form  1040/ 
1040A  because  of  violation  ol  Constitutional 
rights.  In  lieu  of  information  required  on  Form 
1040/1040A,  the  illegal  tax  protester  either 
show  "-0-,"  "none,"  "Object."  or  a Fifth 
Amendment  annotation  in  all  of  the  blanks  or 
will  include  a broad  general  statement  regard- 
ing his/her  constitutional  rights  (including  4th 
Amendment  and  16th  Amendment).  This  is 
commonly  referred  to  as  a Porth/Daly  type 
return. 

(b)  Fair  Market  Value — Reducing  gross  in- 
come because  of  declining  value  of  dollar.  The 
gross  Income  Is  listed  on  the  face  of  the  return 
and  there  Is  a large  adjustment  to  income  which 
makes  adjusted  gross  income  small  enough  for 
standard  deduction  to  eliminate  taxable  in- 
come. The  adjustment  to  gross  income  is  on 
Schedule  D,  Schedule  of  Capital  Gains  and 
Losses,  or  Form  2106,  Statement  of  Employee 
Business  Expenses,  for  Form  1040. 

(c)  Gold/Silver  Standard — Any  return  with 
a statement  that  only  gold  or  silver  currency  can 
be  taxed. 

(d)  Blank  Form  1040/1040A — These  gen- 
erally fall  into  two  categories.  In  one  category 
the  Individual  files  a return  with  only  a name  and 
address,  and  possibly  signature,  and  Form(s) 
W-2  is  attached.  This  scheme  is  usually  verified 
upon  correspondence  with  the  taxpayer.  In  the 
second  category  the  Individual  files  a return 
similar  to  the  Porth-type  return,  i.e.,  the  lines 
contain  "object,"  “Filth  Amendment,"  etc.,  with 
the  exception  that  Form(s)  W-2  is  attached.  In 
both  instances  the  return  could  or  could  not  list 
marital  status  and/or  exemptions. 

(e)  Non-Payment  Protest — Non-Payment 
or  underpayment  of  tax  based  upon  some  type 
of  protest  statement  written  or  attached  to  the 
return. 

(f)  Protest  Adjust — This  is  similar  to  Non- 
Payment  Protest,  In  that  the  return  contains 
specific  unallowable  items  (e.g.,  deductions, 
exclusions,  etc.)  identified  to  some  type  of 
protest. 

(g)  Mail  Order  Ministries — Individual  re- 
ceives income  from  non-religious  sources  and 
declares  that  it  is  non-taxable  because  of  "vow 
of  poverty."  This  scheme  also  involves  returns 
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where  the  individual  Includes  all  or  substantially 
all  of  gross  income  as  a contribution  deduction 
on  Schedule  A of  Form  1040.  Some  Individuals 
will  complete  Form  1040  and  then  take  an  un- 
usually large  contribution  deduction  on  Sched- 
ule A ol  Form  1040,  normally  50  percent  or  more 
of  adjusted  gross  Income. 

(h)  Protester  Letters  and  Cards — The  re- 
ceipt of  letters  and  cards  (without  tax  return) 
protesting  the  use  of  taxes  for  war,  defense 
and/or  other  government  spending  policies, 
and  indicating  that  this  will  effect  their  reporting 
and  payment  of  taxes. 

(i)  Family  Estate  Trust — The  trusts  are 
filed  on  Forms  1041.  Terms  such  as  "family," 
"equity  pure,"  "prime,”  or  "constitutional"  are 
used  in  the  title  of  the  trusL  Income  is  from 
"wages"  or  "Contract"  sources  and  deduc- 
tions are  for  personal  living  expenses,  such  as 
housing,  medical,  auto,  child  care,  interest  or 
taxes.  Generally,  an  individual  will  establish  a 
trust,  give  his/her  wages  or  other  Income  to  the 
trust  and  the  trust  pays  for  the  expenses  of  the 
individual.  The  expenses  claimed  as  adminis- 
trative expenses  of  the  trust,  resulting  in  the 
individual  paying  no  tax  and  the  trust  paying 
little  or  no  taxes. 

(|)  W4— Excessive  Overstatement  of  Al- 
lowances— This  scheme  is  usually  employed  in 
conjunction  with  one  of  the  other  schemes 
mentioned  above.  The  claiming  of  excessive 
allowances  Is  usually  directed  towards  eliminat- 
ing of  withholding  of  Federal  taxes  from  wages. 

(k)  Forms  843  and  Amended  Returns — 
Some  Individuals  are  filing  Form  843  Claims 
and/or  Amended  Form  1040  (1040X)  returns  to 
obtain  a total  refund  on  all  taxes  paid  in  prior 
years,  even  though  returns  have  not  been  filed 
for  the  prior  years. 

445.2  (i-i8-«o;  orsi 

Background 

(1)  Some  so-called  tax  protesters  are  making 
speeches  and  offering  seminars  around  the 
country  at  which  serious  misrepresentations 
about  the  tax  laws  are  being  presented  to  the 
public  as  fact. 

(2)  Generally  these  protesters  are  counsel- 
ing taxpayers  not  to  comply  with  the  Federal 
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income  lax  return  filing  statutes  on  the  ground 
that  they  violate  a person's  constitutional  rights 
under  the  Fifth  Amendment.  As  early  as  1927, 
the  Supreme  Court  o(  the  United  States  held  In 
United  States  v.  Sullivan,  that  a taxpayer  could 
not  reluse  to  tile  a Federal  income  tax  return 
because  ol  the  Filth  Amendment  privilege 
against  self-incrimination. 

(3)  Further,  the  requirement  that  a taxpayer 
include  information  on  the  tax  return  concern- 
ing income  does  not,  by  itselt,  violate  the  self-ln- 
crimination  clause  of  the  Fifth  Amendment  as 
the  court  noted  In  United  States  v.  Daly.  This 
case,  as  well  as  others,  represents  an  exten- 
sion of  the  holding  In  Sullivan  that  a taxpayer 
must  do  more  than  file  a blank  tax  return  or  tax 
return  with  little  or  no  Information. 

(4)  Illegal  protesters  also  assert  that  various 
provisions  of  the  Internal  Revenue  laws  violate 
the  due  process  clause  of  the  Fifth  Amend- 
ment. Generally  they  claim  that  the  graduated 
income  tax  scale  and  the  fact  that  certain  de- 
ductions or  benefits  allowed  by  the  Internal 
Revenue  Code  are  available  to  some  and  not  to 
others  deny  those  latter  persons  their  Constitu- 
tional rights.  The  protesters  also  assert  that 
some  of  the  statutory  collection  procedures  vio- 
late the  due  process  clause.  However,  In  Swal- 
low v.  United  Stales,  the  court  held,  "It  Is  now 
well  settled  that  the  income  tax  laws  are  not 
unconstitutional  under  the  due  process  clause 
of  the  Fifth  Amendment. . . 

(5)  Federal  Courts  have  held  In  numerous 
cases  that  there  is  no  Constitutional  right  to 
refuse  to  pay  income  taxes  in  whole  or  part  on 
religious  or  moral  grounds  or  because  the  funds 
are  used  for  government  programs  that  the  tax- 
payer opposes.  For  example,  in  Autenrie lit  v. 
Cullen,  the  court  said,  "The  fact  that  some  per- 
sons may  object,  on  religious  grounds,  to  some 
of  the  things  that  the  government  does  is  not  a 
basis  upon  which  they  can  claim  a constitution- 
al right  not  to  pay  a part  of  the  tax." 

(6)  Some  Illegal  protesters  have  offered  an 
argument  that  Income  in  the  form  of  currency  or 
checks  is  not  subject  to  tax  on  the  grounds  that 
currency  is  now  worthless  since  the  United 
States  is  no  longer  on  a gold  or  silver  standard. 
They  also  argue  that  Federal  Reserve  notes  are 
only  accounts  receivable  and  thus  are  not  sub- 
ject to  tax.  However,  the  law  taxes  "income 
from  whatever  source  derived,"  and  Income 
may  be  In  many  forms,  including  currency, 
goods  and  services.  In  United  States  v.  Daly, 

445.2  MT  9701-1 


Handbook  for  Special  Agents 


the  court,  referring  to  the  gold  and  silver  argu- 
ment, stated,  "This  contention  is  clearly  frivo- 
lous." The  court  arrived  at  a similar  conclusion 
in  United  States  v.  Wangmd.  The  Tax  Court  in 
Hatlield  v.  Commissioner,  which  Involved  a 
Filth  Amendment  return,  dismissed  an  argu- 
ment that  Federal  Reserve  notes  should  not  be 
taxed  since  they  constitute  accounts 
receivable. 

(7)  Some  illegal  protesters  have  promoted 
noncompliance  through  tax  schemes  involving 
family  estate  trusts,  while  others  have  offered 
assignments  of  all  Income  to  newly  created 
organizations  purporting  to  be  churches,  reli- 
gious orders,  or  other  religious  organizations  in 
which  the  organization  acts  only  as  a nominee 
receiving  the  assigned  income  which  Is  then 
used  to  pay  the  donor's  living  expenses. 

(8)  Under  the  family  estate  plan  the  Individu- 
al Is  advised  to  assign  assets  and  Income  from 
current  employment  to  the  trust.  The  promoters 
then  advise  that.  In  exchange,  the  creator  ol  the 
trust  may  receive  "compensation"  as  an  offi- 
cer, trustee  or  director,  as  well  as  certain  "fringe 
benefits.”  such  as  “pension  rights,"  "tax-free 
use  of  a residence,"  and  "educational  endow- 
ments" for  children. 

(a)  According  to  the  promoters,  once  the 
creator's  Income  is  shifted  to  the  trust,  the  trust 
Is  supposedly  taxed  only  on  undistributed  new 
Income.  The  promoters  misrepresent  that  sub- 
stantially all  living  expenses  of  the  grantor  and 
his  or  her  family  may  be  deducted  on  the  trust's 
fiduciary  income  tax  return  as  business  expens- 
es and  that  the  balance  might  then  be  distribut- 
ed to  the  creator's  family  or  to  a separate  “non- 
profit" educational  trust  leaving  little  or  no  tax- 
able income  to  be  reported. 

(b)  Several  IRS  rulings  have  been  pub- 
lished adverse  to  these  schemes,  and  IRS  chal- 
lenges to  these  trusts  have  been  upheld  in  vari- 
ous court  cases. 

(c)  One  of  the  most  basic  principles  of  tax- 
ation Is  that  Income  Is  taxed  to  the  taxpayer 
earning  It.  In  other  words,  a person  cannot 
escape  the  liability  to  report  and  pay  tax  on 
Income  of  such  person  that  Is  assigned  to  an- 
other person  or  entity.  Thus,  the  United  States 
Tax  Court  has  rejected  taxpayers'  arguments 
that  assigning  to  family  trusts  all  compensation 
for  services  ol  the  creator  relieved  the  creator 
of  reporting  and  paying  tax  on  such 
compensation. 
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(9)  While  the  "church"  or  "religious  order" 
plans  vary  in  certain  aspects,  a common 
scheme  calls  for  an  Individual  taxpayer  to  ob- 
tain minister's  credentials  and  a church  or  reli- 
gious order  charter  by  mail  for  a fee.  No  profes- 
sion of  adherence  to  a creed,  dogma,  or  moral 
code  may  or  may  not  be  required  and  duties  of 
fiduciary  responsibilities  may  or  may  not  be  un- 
dertaken In  order  to  receive  and  administer 
these  charters  or  credentials.  The  Individual 
sets  up  an  organization  that  purports  to  be  a 
church,  religious  order,  or  other  religious  orga- 
nization. The  plan  then  calls  for  the  individual  to 
take  a "vow  of  poverty"  and  to  assign  the  Indi- 
vidual's assets — house,  car,  savings  account, 
etc. — and  the  income  earned  from  current  em- 
ployment to  the  new  organization.  The  Income 
assigned  Is  expended  for  housing,  food,  cloth- 
ing, personal  transportation  and  other  living  ex- 
penses Incurred  by  the  individual,  and  for  his  or 
her  occasional  "spiritual  retreats”  to  traditional 
vacation  areas.  Typically,  the  solicitations  con- 
clude that  a vow  of  poverty  can  make  a person 
rich. 

(a)  Such  representations  are  misleading 
and  plans  of  the  type  described  will  not  produce 
the  tax  benefits  claimed  by  their  promoters.  The 
tax  law  affords  significant  benefits  to  churches 
and  other  religious  organizations  and  to  individ- 
uals who  make  gifts  or  contributions  to  qualified 
organizations.  The  law  requires,  however,  that 
religious  organizations  qualifying  for  certain  tax 
benefits  actually  be  operated  for  religious  pur- 
poses and  that  they  not  be  operated  for  private 
purposes. 

(b)  Under  a recently  published  IRS  ruling 
and  established  principles  of  tax  law,  such  an 
assignment  of  Income  whether  by  an  individual 
claiming  to  be  under  a vow  ol  poverty,  or  other- 
wise, will  not  prevent  the  individual  from  being 
taxed  on  such  income.  Moreover,  when  the 
organization  to  which  income  is  assigned  is  not 
actually  organized  and  operated  for  religious 
purposes,  the  assigned  income  will  not  be  de- 
ductible by  the  taxpayer.  In  any  event,  contribu- 
tions to  an  organization  are  not  deductible 
when  made  In  the  expectation  of  receiving 
some  commensurate  benefit  In  return. 


445.3  (i-ts-aoi  orst 

Criminal  Investigation  Division 
Procedures  In  Tax  Protester-Type 
Cases 

(1)  Each  protest  return  received  from  the 
Chief,  CID  will  be  immediately  assigned  for 


evaluation.  This  evaluation  will  be  completed 
within  15  working  days  from  the  date  of  receipt. 
To  assist  in  evaluation  of  fhe  criminal  potential 
of  protest  cases,  the  Chief,  CID  may  assign  the 
item  to  a special  agent  for  limited  inquiries,  as 
defined  in  IRM  9311. 2:(3).  Also,  if  necessary  for 
proper  evaluation,  the  Chief  may  authorize  indi- 
vidual Information  gathering.  When  unusual  le- 
gal questions  exist,  the  Chief  is  encouraged  to 
contact  District  Counsel  for  advice. 

(2)  If  the  case  is  selected  for  investigation, 
the  district  will  submit  a Form  4t35  (Criminal 
Investigation  Control  Notice)  to  the  service  cen- 
ter to  establish  a TC  914  Control. 

(3)  Cases  selected  for  investigation  will  be 
designated  as  priority  cases  and  investigated 
as  expeditiously  as  possible.  To  ensure  that 
illegal  tax  protester  cases  are  investigated  as 
quickly  as  possible,  the  Chief.  Criminal  Investi- 
gation Division  should  consider  devoting  addi- 
tional resources  to  these  cases  and/or  estab- 
lishing teams  of  special  agents  to  work  these 
cases. 

(4)  In  selecting  cases  for  Investigation,  con- 
sideration should  be  given  to  the  potential  Im- 
pact and/or  deterrent  effect  a successful  pros- 
ecution case  will  generate.  Experience  In  this 
area  has  indicated  that  cases  Involving  leaders 
and/or  flagrant  non-compliance  situations 
achieve  the  best  results.  (See  Policy  Statement 
P-9-3.) 

(5)  Any  surveillance  activities  conducted  In 
conjunction  with  illegal  tax  protester  cases 
and/or  information  gathering  projects  will  con- 
form to  the  guidelines  contained  in  IRM  9383.6. 

(a)  Surveillance  activities  at  tax  protest 
meetings  will  be  limited  to  attendance  at  those 
meetings  for  the  purpose  of  obtaining  informa- 
tion concerning  new  techniques  being  advocat- 
ed In  the  so-called  tax  protest  movement.  Spe- 
cial agents  who  attend  these  meetings  will  not 
Identify  individuals  who  attend  the  meetings 
unless  the  Individuals  openly  admit  that  they: 

1 have  committed  or  intend  to  commit  a 
tax  violation;  or 

2 advocate  that  others  commit  viola- 
tions of  the  tax  laws;  or 

3 advocate  the  use  of  threat  and/or  as- 
sault tactics  In  dealing  with  Service  personnel. 

(b)  The  attendance  at  tax  protest  meet- 
ings Is  to  be  distinguished  from  peaceful  dem- 
onstrations directed  towards  some  sort  of  lax 
protest.  In  this  regard,  Service  personnel  will  be 
guided  by  Treasury  Department  policy  which 
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directs  that  no  information  should  be  collected 
on  peaceful  demonstrations  which  Involve  the 
exercise  of  First  Amendment  rights  without 
contacting  the  office  ol  the  Assistant  Secretary 
(Enforcement  and  Operations).  In  such  situa- 
tions, the  Chief,  Criminal  Investigation  Division, 
with  the  concurrence  of  the  District  Director, 
and  ARC,  Criminal  Investigation  will  notify  the 
Director,  Criminal  Investigation  Division,  who 
will  contact  the  Assistant  Secretary  (Enforce- 
ment and  Operations). 

(6)  Any  district  Information  gathering  proj- 
ects must  be  authorized  In  accordance  with 
Manual  Instructions.  (See  IRM  9391.9.) 

(7)  Guidelines  and  procedures  regarding  the 
use  of  informants  are  found  at  IRM  9373. 

(8)  Guidelines  concerning  the  use  of  confi- 
dential expenditures  are  found  at  IRM  9372. 

(9)  Since  some  so-called  tax  protesters  ad- 
vocate the  use  of  force  In  dealing  with  Service 
personnel,  the  special  agent  assigned  the  In- 
vestigation should  consider  having  all  contacts 
with  the  taxpayer  made  at  the  district  office  or 
the  post  of  duty  nearest  ihe  taxpayer.  If  it  Is 
determined  that  this  could  jeopardize  success- 
ful completion  of  the  Investigation,  the  special 
agent's  group  manager  will  be  consulted  prior 
to  contact  with  the  taxpayer.  Also,  special 
agents  should  recognize  that  many  third-par- 
ties may  also  be  illegal  tax  protest  advocates. 
Extreme  care  and  discretion  should  be  exer- 
cised prior  to  making  contacts  that  could  fall 
Into  this  category. 

(10)  Cases  involving  illegal  tax  protesters 
have  been  associated  with  the  following 
violations: 

(a)  Title  26  U.S.C. 

1 Section  7201— Attempt  to  Evade  or 
Defeat  Tax; 

2 Section  7203 — Willlul  Failure  to  File 
Return,  Supply  Information  or  Pay  Tax; 

3 Section  7202 — Willful  Failure  to  Col- 
lect or  Pay  over  Tax; 

4 Section  7205 — Fraudulent  Withhold- 
ing Exemption  Certificate  or  Failure  to  Supply 
Information; 

5 Section  7206 — Fraud  and  False 
Statements;  and 

6 Section  7212 — Attempts  to  Interfere 
with  Administration  of  Internal  Revenue  Laws. 

(b)  Title  18  U.S.C. 

1 Soction  2 — Principals; 

2 Section  287 — False,  Fictitious  or 
Fraudulent  Claims; 

445.3  MT  9781-1 

IR  Manual 


3 Section  371 — Conspiracy  to  Commit 
Offense  or  to  Defraud  United  States; 

4 Section  1001 — Statement  or  Entries 
Generally;  and 

5 Section  1503 — Influencing  or  Injuring 
Officer,  Juror  or  Witness  Generally. 

450  (1-18-60)  8781 

Excise  Taxes 

451  (1-18-80)  9781 

Definition  and  Purposes 

(1)  Definition. — An  excise  tax  is  a duty  or  Im- 
post levied  upon  the  manufacture,  sale,  or  con- 
sumption of  commodities  within  the  country, 
and  upon  certain  occupations. 

(2)  Purposes. — A few  excise  taxes  are  mere- 
ly regulatory  and  some  are  Imposed  for  both 
regulatory  and  revenue  purposes.  Most  excise 
taxes,  however,  are  levied  exclusively  for  the 
purpose  of  revenue. 

452  (i-ie-so;  9781 

Excise  and  Income  Taxes 
Distinguished 

452.1  (1-18-80)  9781 

8ase 

Income  taxes  are  based  on  net  Income  or  net 
profits,  and  are  graduated.  Excise  taxes  are  not 
graduated,  and  they  can  be  based  upon  any  of 
the  following  factors:  selling  price  of  merchan- 
dise or  facilities;  services  sold  or  used;  number, 
weight,  or  volume  of  units  sold;  and  nature  of 
occupation. 

452.2  (1-18-80)  '9781 

Tax  Period 

Certain  excise  tax  returns  are  required  to  be 
filed  on  either  a fiscal-year  or  calendar-year 
basis.  In  general,  excise  tax  returns  are  filed  on 
a calendar  quarter-year  basis.  Income  tax  re- 
turns are  required  to  be  filed  on  either  a fiscal- 
year  or  calendar-year  basis. 

452.3  (1-18-80)  9781 

Additional  Taxes  and  Penalties 

Assessments  of  additional  or  delinquent  ex- 
cise taxes  are  referred  to  as  "additional  taxes.” 
In  Income  tax  cases,  such  assessments  are 
known  as  "deficiencies."  There  are  many  types 
of  civil  penalties  specifically  applicable  to  ex- 
cise tax  cases.  Civil  penalties  In  income  tax 
cases  are  limited  to  three  types:  delinquency, 
negligence,  and  fraud. 


452.4  (1-18-80)  9781 

Court  Appeals 

Income  tax  cases  may  be  appealed  to  the 
Tax  Court  of  the  United  States  without  prepay- 
ment of  the  taxes,  but  excise  tax  cases  cannot 
be  appealed  to  the  Tax  Court.  All  court  appeals 
by  excise  tax  litigants  must  be  made  to  either 
the  U.S.  Court  of  Claims  or  to  the  U.S.  District 
Court,  and  then  only  upon  prepayment  of  the 
taxes. 

453  (1-18-80)  9781 

Excise  Tax  Reduction  Bill  of  1965 

453.1  (1-18-80)  9781 

Statutory  Provisions 

The  Excise  Tax  Reduction  Bill  of  1965  (P.L. 
89-44)  and  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  (P.L.  91- 
513)  lowered  or  removed  most  of  the  Federal 
excise  taxes. 

453.2  (1-18-80)  9781 

Excise  Taxes  Remaining  In  Effect 

(1)  The  following  remaining  excise  taxes  are 
of  Interest  to  the  Criminal  Investigation  Division. 

(a)  Retailere'  excise  taxes:  diesel  fuel  and 
special  motor  fuels. 

(b)  Manufacturers'  excise  taxes:  truck 
parts  and  accessories,  trucks,  trailers,  tires  and 
Inner  tubes,  gasoline  and  lubricating  oil  (used  In 
motor  vehicles). 

(c)  Miscellaneous  excise  taxes:  air  trans- 
portation of  persons,  foreign  insurance  policies, 
wagering- occupational  and  gross  wagers,  coin- 
operated  gaming  devices,  (expires  June  30, 
1980),  highway  vehicle  usage,  and  local  and 
long-distance  telephone  service. 

(2)  Excise  tax  regulations  under  IRC  4481 
expired  October  1,  1972  and  new  regulations 
were  not  effective  until  March  2, 1976.  Consult 
District  Counsel  prior  to  conducting  Investiga- 
tions of  possible  violations  relating  to  Interim 
periods. 

453.3  (1-18-80)  9781 

Occupations  Subject  to  Tax 

Various  occupations  are  subject  to  special 
(occupational)  taxes.  Many  of  these  taxes  are 
regulatory  In  nature.  Those  of  chief  Interest  to 
the  Criminal  Investigation  Division  relate  to  per- 
sons engaged  In  wagering  (see  460)  and  those 
who  maintain  coin-operated  gaming  devices  on 
their  premises.  The  tax  on  coin-operated  gam- 


ing devices  will  no  longer  be  In  effect  after  June 
30,  1980. 

454  (9-8-80)  9781 

(Reserved) 

455  (1-18-80)  9781 

Civil  Penalties  and  Jeopardy 
Assessments 

455.1  (1-18-80)  9781 

Civil  Penalties 

455.11  (1-18-80)  9781 

Delinquency  Penalty  (IRC  6651(a)) 

An  ad  valorem  delinquency  penalty  of  5 per- 
cent a month  may  be  asserted  when  an  excise 
tax  return  is  filed  delinquentty  without  reason- 
able cause,  or  when  a taxpayer  fails  to  Tile  a 
return  without  fraudulent  Intent.  The  penalty, 
limited  to  25  percent,  Is  Imposed  on  the  net 
amount  due.  It  is  not  imposed,  however,  if  the 
50  percent  civil  fraud  penalty  is  assessed  under 
IRC  6653(b).  (See  250.) 

455.12  (1-18-80)  9781 

Fraud  Penalty  Applicable  to 

Returns  (IRC  6653(b)) 

A 50  percent  civil  fraud  penalty  may  be  Im- 
posed under  IRC  6653(b)  on  the  underpaid  ex- 
cise tax  on  "non-collected  taxes,"  such  as. 
manufacturers'  or  retailers'  taxes.  The  test  for 
the  application  of  Ihe  fraud  penalty  in  an  excise 
tax  case  Is  the  same  as  It  is  for  any  other  type  of 
fraud  penalty  case:  the  Government  must 
prove  that  a willful  fraudulent  act  was  commit- 
ted. With  respect  to  excise  taxes,  the  50  per- 
cent civil  fraud  penalty  applies  to  "noncollected 
taxes"  only.  "Collected  taxes"  levied  on  Ihe 
purchaser  or  user,  such  as  transportation  and 
withholding  taxes  are  subject  to  the  100  percent 
penalty,  under  IRC  6672. 

455.13  (1-18-80)  9781 

Fraud  Penalty  Applicable  to 
Documentary  Stampa  (IRC 
6653(e)) 

A 50  percent  civil  fraud  penalty  may  be  as- 
serted under  IRC  6653(e)  against  anyone  who 
willfully  falls  to  pay  or  attempts  to  evade  or 
defeat  any  tax  Imposed  by  means  of  a stamp, 
coupon,  ticket,  book,  or  other  device. 
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455.14  <t-i»so)  9791 

One  Hundred  Percent  Penalty 

(IRC  6672) 

A 100  percent  penalty  may  be  Imposed  on 
any  person  required  to  collect,  truthfully,  ac- 
count for  and  pay  over  any  tax  who  willfully 
evades,  or  fails  to  collect  or  account  for  and  pay 
over  such  tax.  This  relates  to  "collected"  and 
" withheld " taxes  only  and  serves  merely  as  a 
device  whereby  the  collecting  agent  Is  made 
liable  for  the  unpaid  portion  ol  the  tax.  The 
penalty  under  this  IRC  section  is  limited  to  this 
amount  and  is  not  in  addition  to  it.  [Chief  Coun- 
sel Memorandum,  6/11/64,  CC:CL-2284] 

455.15  (i-ie-eo)  ersi 

Other  Civil  Penalties 

In  addition  to  the  general  civil  penalties  previ- 
ously mentioned,  the  1954  Code  provides  for 
various  penalties  applicable  to  specific  types  of 
excise  taxes.  Such  penalties  are  Included  in 
those  enumerated  in  252. 

455.2  (t-ra-aoj  8781 

Jeopardy  Assessment  In  Excise 
Tax  Cases 

IRC  6862  provides  that  when  the  collection  of 
the  excise  tax  is  deemed  In  |eopardy,  It  may  be 
Immediately  assessed. 
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Criminal  Penalties  for  Excise  Tax 
Violations 

Criminal  Penalties  for  most  violations  of  ex- 
cise taxes  are  imposed  by  the  same  1954  Code 
sections  as  related  to  income  taxes,  which.  In 
general,  cover  offenses  such  as  willful  failure  to 
file  a return,  pay  tax,  supply  information,  or  keep 
records;  willful  failure  to  account  for,  collect  and 
pay  over  a particular  tax;  and  willful  attempts  to 
defeat  the  tax  in  any  manner.  The  1954  Code 
also  provides  specific  penalties  which  have  a 
limited  application  to  the  various  excise  taxes. 
(The  various  criminal  penalties  are  enumerated 
In  221.)  For  example,  IRC  7215  and  7512,  which 
relate  to  Offenses  With  Respect  to  Collected 
Taxes,  cover  noncompliance  with  an  official 
notice  to  collect  and  deposit  "trust  fund"  taxes. 


457  (i-ie-eo)  *?ei 

Excise  Tax  Investigations 
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457.1  (t-ra-so)  9781 

Origin  of  Excise  Tax  Cases 

(1)  Excise  tax  returns,  unlike  those  for  In- 
come taxes,  do  not  admit  to  ready  analysis  to 
determine  the  possible  exislence  of  tax  viola- 
tions. The  Information  contained  in  quarterly 
excise  tax  returns  on  Form  720  is  limited  to  the 
kind  of  tax,  the  gross  tax,  the  credit  for  overpaid 
tax  In  prior  returns,  and  the  net  tax  due.  Hence, 
excise  tax  investigations  which  relate  to  false  or 
fraudulent  returns  usually  result  from  referrals 
following  field  audit  of  taxpayers’  books  and 
records.  As  violations  applicable  to  excise  tax- 
es often  occur  simultaneously  with  Income  tax 
offenses,  field  audits  conducted  by  the  Exami- 
nation Division  In  Income  tax  matters  often  dis- 
close violations  with  respect  to  excise  taxes. 
Therefore,  referrals  in  such  cases  often  relate 
to  both  excise  and  Income  tax  violations.  Inves- 
tigations of  offenses  Involving  willful  failure  to 
file  excise  tax  returns,  or  willful  failure  to  collect 
and  pay  over  excise  tax,  are  usually  based  upon 
referrals  from  the  Collection  or  Examination 
Division. 

(2)  Some  excise  tax  Investigations  result 
from  Information  furnished  by  informants, 

(3)  Excise  tax  violations  also  are  disclosed 
through  surveys  conducted  by  the  Criminal  In- 
vestigation Division,  and  by  Information  ob- 
tained by  special  agents  during  their  Investiga- 
tion of  Income  tax  offenses.  As  most  excise  tax 
offenses  are  committed  In  conjunction  with  In- 
come tax  violations,  Investigation  of  both  types 
of  cases  usually  arise  from  the  same  sources. 

457.2  (i-i$-eo)  9701 

Techniques  ol  Excise  and  Income 

Tax  Investigations  Compared 

Although  the  criminal  penalties  for  most  vio- 
lations of  the  excise  taxes  are  imposed  by  the 
same  1954  Code  sections  as  relate  to  Income 
taxes,  the  nature  of  the  evidence  to  sustain 
prosecution  of  excise  tax  cases  differs  In  many 
respects  from  that  required  In  Income  tax  cas- 
es. Excise  tax  Is  based  on  specifically  enumer- 
ated articles  or  services,  whereas  Income  tax  Is 
based  strictly  on  Income.  For  this  reason,  the 
established  methods  of  determination  ol  in- 
come In  Income  tax  cases  may  be  Inadequate 
to  sustain  criminal  prosecution  for  evasion  of 
the  excise  tax  on  specifically  enumerated  arti- 
cles or  services.  Under  certain  circumstances 
the  specific  Item  method  of  proving  Income  may 
be  effectively  used  In  excise  tax  cases,  espe- 
cially If  an  adequate  breakdown  of  records  In 


maintained  by  the  taxpayer.  Furthermore,  any 
other  method  of  proving  Income  may  be  used  if 
the  circumstances  are  such  that  the  evidence 
thus  developed  will  serve  to  establish  or  but- 
tress proof  of  violation  of  the  excise  tax  on  the 
specifically  enumerated  articles  or  services  In- 
volved. In  general,  the  Investigative  techniques 
applicable  to  Income  tax  cases  may  be  used  in 
excise  tax  investigations. 

460  (t-ra-00)  9701 

Wagering  Tax 

481  fi-rs-so;  0701 

Law  Relating  to  Wagering  Tax 

461.1  ft-ts-ao;  0701 

Excise  Tax  on  Wagering 

461.11  (i-ta-eo)  0701 

Statutory  Provisions 

IRC  4401  Imposes  a 2 percent  excise  tax  on 
wagers.  This  tax  Is  distinct  from  the  $500  annual 
occupational  tax  Imposed  by  IRC  441 1 although 
every  person  who  Is  liable  for  the  excise  tax  Is 
also  liable  for  the  occupational  tax. 

461.12  (i-ra-so)  9701 

Definitions  of  Wagering  Terms 

461.121  (f-t  B-ao)  9701 

Wager 

The  term  wager  means  any  wager  with  re- 
spect to  a sporld  event  or  a contest  placed  with 
a person  engaged  In  the  business  of  accepting 
such  wagers;  any  wager  placed  In  a wagering 
pool  with  respect  to  a sports  event  or  a contest, 
if  such  pool  is  conducted  for  profit;  and  any 
wager  placed  In  a lottery  conducted  for  profit. 

461.122  (t-rs-eo;  0701 

Lottery 

(1)  The  term  lottery  Includes  the  numbers 
game,  policy,  and  similar  types  of  wagering.  The 
term  does  not  include: 

(a)  any  game  of  a type  In  which  usually 

1 the  wagers  are  placed, 

2 the  winners  are  determined,  and 

3 the  distribution  of  prizes  or  other  prop- 
erty Is  made  In  the  presence  of  all  persons 
placing  wagers  In  such  game,  and 

(b)  any  drawing  conducted  by  an  organiza- 
tion exempt  from  tax  under  IRC  501  and  521,  If 
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no  part  ol  tha  net  proceeds  derived  from  Such 
drnwwg  Inurtts  to  the  benefit  Ol  an/  private 
shareholder  or  Individual. 

461.13  (i-ts-so)  »78i 

Amount  of  Wager 

In  determining  the  amount  ol  any  wager,  all 
charges  incident  to  the  placing  ol  such  wager 
shall  be  included;  except  that  H the  taxpayer 
establishes.  In  accordance  with  regulations 
prescribed  by  the  Secretary  or  his  delegate, 
that  an  amount  equal  to  the  tax  has  been  col- 
lected as  a separate  charge  from  the  person 
placing  such  wager,  the  amount  so  collected 
shall  be  excluded. 

461.14  (f-rs-eo;  9791 

Persons  Liable  for  Wagering 
Excise  Tax 

(1)  Each  person  who  Is  engaged  In  the  busi- 
ness ol  accepting  wagers  shall  be  liable  for  and 
shall  pay  the  tax  on  all  wagers  placed  with  him. 
Each  person  who  conducts  any  wagers,  pool  or 
lottery  shall  be  liable  lor  and  shall  pay  ihe  tax  on 
all  wagers  placed  In  such  pool  or  lottery. 

(2)  A person  Is  engaged  In  the  business  ol 
accepting  wagers  if  he  makes  It  a practice  to 
accept  wagers  with  respect  to  which  he  as- 
sumes the  risk  ol  profit  or  loss  depending  upon 
the  outcome  of  the  event  or  the  contest  with 
respect  to  which  the  wager  Is  accepted.  It  Is  not 
intended  that  to  be  engaged  In  the  business  ol 
accepting  wagers  a person  must  be  either  so 
engaged  lo  the  exclusion  of  all  other  activities 
or  even  primarily  so  engaged.  Thus,  lor  exam- 
ple, an  Individual  may  be  primarily  engaged  in 
business  as  a salesman,  and  also  lor  the  pur- 
pose ol  the  tax  be  engaged  in  the  business  of 
accepting  wagers.  The  courts  have  ruled  that  a 
single  transaction  without  additional  evidence 
so  Indicating  does  not  constitute  engaging  In 
the  business.  However,  a single  wagering 
transaction  made  under  circumstances  that  In- 
dicate that  It  Is  made  In  the  ususal  course  ol 
business  may  make  the  person  liable  for  the 
special  tax.  The  chance  for  successful  prosecu- 
tion is  better  where  there  Is  evidence  that  the 
person  accepted  several  wagers  and  compe- 
tent witnesses  are  available  to  testily  as  to  the 
passage  ol  money  and  Its  acceptance  as 
wagers. 

(3)  The  2 percent  excise  tax  Is  applicable  to 
the  acceptor  ol  wagers  (principal),  while  the 

461.122  MT  9781-1 


$500  special  tax  applies  to  both  the  Acceptor 
and  Ihe  fedtllver  of  wages  (Agent).  In  Addition, 
under  IAC  4401  (o),  any  person  who  at  Agent  lor 
a principal  Is  liable  under  IRC  4411  lor  Ihe  spe- 
cial $500  tax  and  who  falls  to  disclose  his  princi- 
pal. becomes  liable  himself  for  the  excise  tax 
imposed  by  IRC  4401. 

461.16  (1-18-80)  9791 

Exclusions  From  Wagering  Excise 
Tax 

(1)  No  2 percent  excise  tax  shall  be  imposed 
on: 

(a)  any  wager  placed  with,  or  any  wager 
placed  In  a wagering  pool  conducted  by,  a pari- 
mutuel wagering  enterprise  licensed  under 
Stale  law,  and 

(b)  any  wager  placed  In  a coin-operated 
device  with  respect  to  which  an  occupational 
tax  Is  Imposed  by  IRC  4461. 

461.18  (1-19-80)  9781 

Territorial  Extent  of  Wagering 
Excise  Tax 

(1)  The  tax  Imposed  by  IRC  4401  shall  apply 
only  lo  wagers  which  are: 

(a)  accepted  in  the  United  States,  or 

(b)  placed  by  a person  who  Is  In  the  United 
States 

1 with  a person  who  Is  a citizen  or  resi- 
dent ol  the  United  States,  or 

2 In  a wagering  pool  or  lottery  conducted 
by  a person  who  Is  a citizen  or  resident  ol  the 
United  Slates. 

461.2  (i-rs-80)  979r 

Wagering  Occupational  Tax 


461.21  (1-19-80)  9791 

Statutory  Provisions 

(1)  IRC  4411  Imposes  a special  lax  ol  $500 
per  year  to  be  paid  by  each  person  who  Is  liable 
lor  tax  under  IRC  4401,  or  who  Is  engaged  In 
receiving  wagers  lor  or  on  behalf  ol  any  person 
so  liable.  The  application  ol  IRC  4411  may  ba 
Illustrated  by  the  following  examples: 


(a)  A,  who  Is  engaged  In  the  business  ol 
accepting  horAe  race  bets,  employs  ten  per- 
sona to  leeelva  oh  hla  behall  wagers  which  are 
transmitted  by  telephone.  A also  employe  a 
secretary  and  a bookkeeper.  A and  each  ol  the 
ten  persons  who  receive  wagers  by  telephone 
on  behall  ol  A are  liable  lor  special  tax.  The 
secretary  and  bookkeeper  are  not  liable  lor  the 
special  lax  unless  they  also  receive  wagers  for 
A. 

(b)  B operates  a numbers  game  and  has 
an  arrangement  with  ten  persons,  who  are  em- 
ployed In  various  capacities,  such  as  boot- 
blacks, elevator  operators,  news  dealers,  etc., 
to  receive  wagers  from  the  public  on  his  behall. 
B also  employs  C to  collect  from  Ihe  ten  per- 
sons referred  to  the  wagers  received  by  them 
on  B's  behall  and  to  deliver  such  wagers  to  B.  C 
performs  no  other  services  (or  B.  B and  the  ten 
persons  who  receive  wagers  on  his  behall  are 
liable  lor  the  special  tax.  C Is  not  liable  lor  the 
special  tax  since  he  Is  not  engaged  In  receiving 
wagers  lor  B. 

461.22  (i-re-80)  978t 

Registration 

IRC  4412  provides  that  each  person  required 
to  pay  a special  tax  under  IRC  4411  shall  regis- 
ter with  the  District  Director  In  charge  ol  the 
Internal  Revenue  District  where  the  wagering 
business  Is  conducted.  Form  11C  is  used  lor  the 
registration  and  requires:  The  name  and  place 
ol  residence  of  taxpayer;  If  he  Is  liable  lor  the  2 
percent  excise  tax,  each  place  ol  business 
where  the  activity  which  makes  him  so  liable  Is 
carried  on,  and  the  name  and  place  ol  resi- 
dence ol  each  person  who  Is  engaged  In  receiv- 
ing wagers  (or  him  or  on  his  behall;  if  he  Is 
engaged  in  receiving  wager9  for  or  on  behall  ol 
any  person  sub)ect  to  the  2 percent  excise  tax, 
the  name  and  place  ol  residence  ol  each  such 
person.  In  the  event  a llrm  or  company  con- 
ducts the  wagering  business.  Ihe  names  and 
places  ol  residence  of  the  several  persons  con- 
stltutlng  the  llrm  or  company  shall  be 
registered. 

461.3  (t-18-80)  9781 

Record  Requirements 

Every  person  required  to  pay  the  excise  tax 
Imposed  by  IRC  4401,  shall  keep  a dally  record 
showing  the  gross  amount  ol  all  wagers  on 
which  he  Is  liable  In  addition  to  all  other  records 
required  pursuant  to  IRC  6001.  An  agent  or 
employee  who  received  wagers  (or  or  on  behalf 


ol  another  person  shall  keep  a dally  record  ol 
bets  received,  commissions  retained,  and 
amount  turned  over  to  his  principal.  The  records 
required  to  be  maintained  by  principal  and 
agent  shall  at  all  times  be  open  for  Inspection  by 
revenue  officers,  and  they  shall  be  maintained 
lor  a period  ol  at  least  three  years  Irom  the  date 
the  wager  was  received. 


461.4  (1-18-90)  9791 

Payment  of  Special  Tax  Before 
Engaging  In  Wagering  Business 

IRC  4901  requires  that  the  special  tax  im- 
posed by  IRC  441 1 be  paid  before  an  individual 
or  llrm  engages  In  accepting  wagers.  The  spe- 
cial tax  Is  computed  as  of  the  first  day  of  July  In 
each  year,  or  the  first  day  that  wagers  are  ac- 
cepted. In  the  former  case  the  special  tax  shall 
be  computed  for  one  year.  I.e.,  $500  and  In  the 
latter  case  It  shall  be  prorated  Irom  the  first  day 
ol  the  month  In  which  wagers  were  accepted,  to 
and  including  the  30th  day  of  June  following. 


461.5  (1-18-80)  9781 

Wagering  Excise  Tax  Returns 
Monthly  returns  of  the  2 percent  excise  tax  on 
wagers  must  be  filed  on  Form  730.  The  taxes 
are  due  and  payable  to  the  District  Director, 
without  notice  from  the  director,  on  or  before 
the  last  day  ol  the  month  following  that  lor 
which  It  Is  made. 


461.6  (1-18-80)  9791 

Criminal  Violations  for  Wagering 
Taxes 

(1)  Willful  attempt  to  evade  or  defeat  the  pay- 
ment ol  wagering  tax,  willful  (allure  to  file  return 
or  supply  Information,  and  (allure  to  pay  special 
wagering  tax  Incur  the  penalties  prescribed  In 
IRC  7201,  7203,  and  7282  respectively.  Collat- 
eral violations,  such  as  fifing  false  claims,  con- 
spiracy, and  false  statements,  may  also  Incur 
penalties  prescribed  by  sections  287, 371,  and 
1001  ol  Title  18.  U.S.  Criminal  Code. 

(2)  Congress  repealed  IRC  8107  which  al- 
lowed for  public  inspection  ol  certain  tax  rec- 
ords and  has  enacted  IRC  4424.  IRC  4424  was 
Intended  to  remove  any  constitutional  prob- 
lems regarding  enforcement  ol  the  wagering 
taxes  resulting  from  Improper  disclosure  ol  wa- 
gering tax  Information. 
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Elements  of  Wagering  Tax 
Violations 


462.1  ((-(8-801  8781 

General 

The  elements  of  a wagering  (ax  violation  sub- 
ject to  the  criminal  sanctions  of  IRC  7203  are: 
The  wagering  activity  must  be  subject  to  the 
wagering  tax  laws  (IRC  4421);  (allure  of  the 
person  to  register  and  pay  the  special  tax  be- 
fore accepting  the  wager  and/or  failure  of  the 
person  to  file  wagering  excise  tax  returns  and 
pay  tax;  and  evidence  to  prove  that  the  person 
willfully  failed  to  comply  with  the  law.  In  addition 
to  proving  the  above  elements  the  Government 
must  prove  affirmative  acts  which  Indicate  a 
willful  intent  to  evade  or  defeat  the  tax  In  order 
to  sustain  a violation  of  IRC  7201.  No  proof  of 
willfulness  is  required  for  a violation  under  IRC 
7262,  which  provides  a $1 ,000  to  $5,000  fine  for 
doing  an  act  which  makes  a person  liable  for  the 
special  tax  without  having  paid  such  tax. 

462.2  ((-(8-801  9781 

Wagering  Tax  Enforcement 

(1)  Primary  enforcement  efforts  In  the  wager- 
ing tax  area  shall  be  aimed  at  the  Independent 
Initiation  and  development  of  criminal  cases 
against  major  operators  and  financiers  and  In 
other  situations  involving  wide-spread  noncom- 
pliance. Service  efforts  will  strive  to  promote 
balanced  enforcement  with  respect  to  Investi- 
gations of  wagering  occupational,  wagering  ex- 
cise and  income  tax  violations  on  Identified  sub- 
jects. (See  Policy  Statement  P-9-472  and  IRM 
9420. 

(2)  Generally,  a major  wagering  operation  Is 
one  comprised  of  five  or  more  individuals  who 
conduct,  finance,  manage,  supervise,  direct  or 
own  all  or  a part  of  a gambling  business  and: 

(a)  has  a dally  gross  of  over  $2000,  or 

(b)  conducts  business  at  more  than  one 
location,  or 

(c)  actively  handles  lay-off  bets;  or 

(d)  a principal  of  the  operation  Is  notorious 
or  powerful  with  respect  to  local  criminal 
activity. 

(3)  Cases  not  meeting  the  criteria  may  be 
Investigated  and  recommended  for  prosecu- 
tion only  if  they  are  associated  with  and  submit- 
ted for  prosecution  simultaneously  as  a pack- 
age with  the  case(s)  meeting  the  criteria. 
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Investigative  Techniques 

(1)  Violations  of  criminal  statutes  by  IRS  per- 
sonnel are  prohibited.  However,  under  certain 
circumstances.  Investigative  techniques  used 
by  special  agents  In  the  performance  of  their 
official  duties,  which  would  appear  to  violate  a 
state  or  local  criminal  statute,  do  not  actually 
constitute  a violation.  One  such  technique  may 
be  the  placing  of  a bet  by  a special  agent,  using 
a temporary  Identity,  to  obtain  evidence  relating 
to  a wagering  tax  Investigation.  Whether  a par- 
ticular investigative  technique  constitutes  a vio- 
lation of  a statute  depends  upon  the  justifiability 
of  the  use  of  the  Investigative  technique  under 
the  circumstances.  Among  the  factors  to  be 
considered  in  determining  justifiability  are:  the 
realistic  availability  of  alternative  investigative 
techniques,  including  timing,  cost  and  staffing 
considerations;  the  degree  of  actual  harm  that 
such  conduct  is  likely  to  cause;  the  efforts  of  the 
agent  to  minimize  such  harm;  and  the  potential 
benefits  for  society  from  such  conduct.  Of 
course,  no  technique  to  secure  evidence  can 
be  deemed  justifiable  and  is,  therefore,  Imper- 
missible if  It  Involved  a violation  of  the  person  or 
property  of  any  Individual.  Under  no  circum- 
stances can  agents  employ  such  techniques  as 
illegal  threats  or  assaults  against  any  persons, 
breaking  and  entry  Into  another’s  premises 
without  a search  warrant,  the  unauthorized  tak- 
ing of  papers  or  other  property,  or  the  unautho- 
rized overhearing  of  conversations.  In  order  to 
protect  IRS  personnel  and  to  assure  that  IRS 
personnel  act  within  the  law,  District  Counsel 
should  be  consulted  if  doubt  exists  as  to  how 
the  law  applies  to  a particular  situation. 

(2)  Investigations  of  wagering  tax  violations 
usually  require  surveillance  of  violators  and  lo- 
calities to  obtain  probable  cause  for  Issuance  of 
search  warrants.  (See  IRM  9383.8.) 

(3)  Special  agents  shell  only  be  used  In  a 
penetration  type  undercover  capacity  after  hav- 
ing received  training  In  the  technique.  This  will 
provide  for  consistency  In  approach  and  avoid 
possible  violations  of  law  which  could  occur  by 
using  untrained  agents  In  undercover  activities. 
The  Assistant  Regional  Commissioner  (Crimi- 
nal Investigation)  will  make  arrangements 
through  the  Director,  Criminal  Investigation  Di- 
vision, Attn:CP:CI:0  for  Interregional  use  of 
trained  undercover  agents.  (See  IRM 
9389.(11)). 
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(4)  Special  agents  may  place  wagers  and 
participate  as  customers  to  obtain  evidence  of 
wagering  activities.  Such  assumption  of  a tem- 
porary identity  for  this  nonpenetrating  type  ac- 
tivity will  be  carried  out  in  accordance  with  cur- 
rent guidelines  on  surveillance.  Paid  informants 
may  be  used  when  appropriate.  Expenditures 
for  the  placing  of  wagers  and  payments  of  infor- 
mants will  be  designated  "Confidential  Expend- 
itures”. (See  IRM  9372.) 

(5)  Special  agents  will  at  all  times  conform  to 
the  Department  of  Justice  guidelines  on  moni- 
toring of  private  conversations.  Mechanical, 
electronic,  or  other  devices  will  be  used  only  in 
accordance  with  policy  statement  P-9-35  and 
the  procedures  set  forth  In  IRM  9388  and  9389. 

464  (1-18-881  9781 

Venue  In  Wagering  Investigations 

Text  727  covers  the  question  of  venue  as  It 
pertains  to  IRC  7201  and  7203,  and  the  com- 
ments made  in  727  are  applicable  to  wagering 
tax  cases.  Violation  of  IRC  7262,  which  pro- 
vides a maximum  penalty  of  $5,000  for  not  pay- 
ing the  special  tax  Imposed  by  IRC  4411,  Is 
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committed  In  the  judicial  district  where  the  wa- 
ger was  accepted.  Therefore,  venue  lies  in  the 
judicial  district  where  the  wager  was  accepted 
without  regard  to  the  location  of  the  District 
Directors’  office. 


465  ((-(8-807  »'»' 

Statute  ot  Limitations  on 
Wagering  Taxes 

The  statute  of  limitations  with  regard  to  both 
excise  and  occupational  wagering  taxes  (IRC 
7201  or  7203)  begins  to  run  on  the  day  following 
the  last  overt  act  and  ends  six  years  from  that 
date. 


466  ((-(8-807  9781 

Civil  Penalties  on  Wagering  Taxes 

The  50  percent  civil  fraud  penalty  provided  by 
IRC  6653(b),  Is  applicable  to  both  the  excise 
and  the  occupational  wagering  taxes.  Applica- 
tion of  the  50  percent  penalty  precludes  impos- 
ing the  25  percent  delinquency  penalty.  Since 
this  is  not  a "collected  tax,"  IRC  6653(e)  Is  not 
applicable. 
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Summary— Analysis  of  Check#  and  Currency  Disbursements  Analysis  of  Deposits  to  Checking  Account 

Handbook  Reference:  Text  426.6  Handbook  Reference: Text  426.6  0 


SUMMARY— ANALYSIS  OF  CHECKS  ANO  CURRENCY  DISBURSEMENTS 
John  and  Mary  Roe.  Dayton.  ONo 

For  The  Yaar  Ended  December  31 . to — 


Disbursements  for  Business  Expenses: 


Accounts Check  Currency  Total 


Purchases $123,465  $535  $124,000 

Interest  100  50  150 

Salaries 4.000  200  4.200 

Rent 1.200  1,200 

Materials t_l5  115 

# Total $125.765  $900  *$129,665 


Disbursements  for  Net  Worth  Hems: 


Loan  to  Frank  Roe 

$ 300 

$ 300 

Loan  to  Roger  Jones 

16.000 

16.000 

Purchase  ot  1 34  Acre  Farm.  North  Dayton 

8,000 

$1,000 

7,000 

Purchase  of  Farm  Truck 

000 

800 

Purchase  ol  Farm  Equipment 

1.000 

1,000 

Purchase  of  Livestock 

400 

400 

Payments  on  Loan.  First  Federal  Savings 

1.600 

1.000 

Payments  on  Loan.  First  National  Bank 

2.700 

2,700 

Living  Expense 

1.500 

1.000 

2.500 

Life  Insurance  Premiums 

500 

500 

Federal  Income  Taxes  Paid 

900 

900 

Total 

$ 31,900 

$2,000 

t 33,900 

John  and  Mary  Roe 
First  National  Bank  ol  Dayton.  Ohio 


Gross  Receipts  Deposited 

Loans. 

Report 

Total 

Checks 

Transfers, 

Ext** 

Date 

Deposit 

Currency 

Identified 

Unidentified 

etc. 

No. 

Source 

19— 

1-3 

$2,400 

$100 

$1,600 

6 

Unidentified 
Loan— Ooca  Market 

$500 

7 

Sale  to  Social  Club 

$100 

$100 

8 

Sale  to  John  Smith 
Unidentified 

1-4 

$1,200 

$400 

$800 

9 

Unidentified 
Sale  to  Frank  Lee 

1-5 

$10,500 

$200 

$10,000 

10 

Unidentified 

Inheritance 

$300 

11 

Sale  lo  John  Smith 

1-6 

$3,750 

$3,750 

12 

U.  S.  Savings  Bonds 
Redeemed 

Bal.  of 
Year 

$145,165 

$40,300 

$72,300 

$28,765 

$3,600 

Total 

$163,015 

$41,000 

$74,000 

$28,865 

$19,150 

Total  Disbursements.  Business  Expenses 

and  Net  Worth  Hems $160.665  $2.900  $163,565 


* The  business  expenses  of  $129,665  ere  the  same  as  amounts  claimed  on  Form  1040. 
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List  of  First  Three  Digits  of  Social  Security  Numbers  (SSN)  and  their  Assigned 
Areas  of  Issuance  0 


LIST  OF  FIRST  THREE  DIGITS  OF  SOCIAL  SECURITY  NUMBERS  (SSN) 
AND  THEIR  ASSIGNED  AREAS  OF  ISSUANCE 


Number(s) 

Area 

Number(s) 

Area 

001-003 

New  Hampshire 

449-467 

Texas 

004-007 

Maine 

468-477 

Minnesota 

008-009 

Vermont 

478-485 

Iowa 

010-034 

Massachusetts 

486-500 

Missouri 

035-039 

Rhode  Island 

501-502 

North  Dakota 

040-049 

Connecticut 

503-504 

Soulh  Dakota 

050-134 

New  York 

505-508 

Nebraska 

135-158 

New  Jersey 

509-515 

Kansas 

159-211 

Pennsylvania 

516-517 

Montana 

212-220 

Maryland 

518-519 

Idaho 

221-222 

Delaware 

520 

Wyoming 

223-231 

Virginia 

521-524 

Colorado 

232-236 

West  Virginia 

525,585 

New  Mexico 

(1)  232,237-246 

North  Carolina 

526-527 

Arizona 

247-251 

South  Carolina 

528-529 

Utah 

252-260 

Georgia 

530 

Nevada 

261-267 

Florida 

531-539 

Washington 

268-302 

Ohio 

540-544 

Oregon 

303-317 

Indiana 

545-573 

California 

318-361 

Illinois 

574 

Alaska 

362-386 

Michigan 

575-576 

Hawaii 

387-399 

Wisconsin 

577-579 

District  of  Columbia 

400-407 

Kentucky 

580 

Virgin  Islands 

408-415 

Tennessee 

(2)  580-584 

Puerto  Rico 

416-424 

Alabama 

586 

Guam 

425-428,587 

Mississippi 

(3)  586 

American  Samoa 

429-432 

Arkansas 

(3)  586 

Philippine  Islands 

433-439 

Louisiana 

700-729 

Railroad  Retirement  Board 

440-448 

Oklahoma 

(1)  Area  232:  Number  30  (middle  2 digits  of  SSN)  allocated  to  N.  Carolina  by  transfer  from  W. 
Virginia. 

(2)  Area  580:  Numbers  01-18  (middle  2 digits  ol  SSN)  allocated  to  the  Virgin  Islands;  number  20 
and  above  allocated  to  Puerto  Rico. 

(3)  Area  586:  Numbers  01-18  (middle  2 digits  of  SSN)  allocated  to  Guam;  numbers  20-28  allocat- 
ed to  American  Samoa;  numbers  30-58  reserved  lor  possible  future  allocation  to  other  Pacific  pos- 
sessions or  trust  territories;  numbers  60-78  allocated  during  Inilial  registration  ol  armed  service  per- 
sonnel for  assignment  to  those  who  were  natives  of  the  Philippine  Islands;  number  80  and  above  not 
allocated. 
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510  (i-te-so)  978i 

Interference,  Forcible  Rescue  of 
Seized  Properly 

511  (i-ia-eo)  978i 

Interference  Cases 

511.1  (1-1B-90)  9781 

Corrupt  or  Forcible  Interference 
(IRC  7212(a)) 

(1)  The  text  of  the  law  under  this  section  Is 
set  forth  In  text  221.(10). 

(2)  The  elements  essential  to  constitute  an 
offense  under  this  section  are: 

(a)  Corruptly,  or  by  force  or  by  threats  of 
force  (Including  any  threatening  letter  or 
communication) 

1 Endeavors  to  Intimidate  or  Impede  an 
offical  acting  In  an  official  capacity  under  this 
title,  OR 

2 Endeavors  to  Impede  or  obstruct  the 
due  administration  of  this  title. 

(3)  This  section  provides  for  the  punishment 
of  threats  or  threatening  acts  against  agents  of 
the  Internal  Revenue  Service  or  any  other  offi- 
cer or  employee  of  the  United  States  or  mem- 
bers of  the  families  of  such  persons  on  account 
of  the  performance  by  such  agents  or  otticers  or 
employees  of  their  official  duties. 

(4)  Although  In  the  Conference  Committee’s 
Report(Houseand  Senate)  It  Is  stated  that  "this 
section  will  also  punish  the  corrupt  solicitation 
of  an  Internal  Revenue  Employee,”  the  section 
of  the  law  Itself  does  not  literally  embody  the 
word  "solicitation."  However,  It  appears  that 
the  broad  phrase  "In  any  other  way  CORRUPT- 
LY.. . obstructs  or  impedes"  would  Include  not 
only  solicitation,  but  other  acts  of  a similar  na- 
ture. The  Committee's  Report  also  states  that: 

"Subsection  (a)  o!  Section  7212  is  twoader  then  Section 
Itl,  Title  18  ot  the  United  Stales  Code  relating  to  persons 
BSS8ulUng.  resisting  or  knpedng  certain  otticers  or  employ- 
ees ot  the  United  Slates  while  engaged  In  the  performance 
ol  their  official  duties.  In  that  7212(e)  covers  force  or  threats 
ot  force  (IndudWg  any  threatening  letter  or  communication) 
or  corrupt  eoFtdtelioo.  Threats  of  force  have  been  defined  as 
meaning  threats  ol  bodily  haim  to  (he  officer  or  emptoyee  ot 
the  United  Slates  or  members  of  the  families  ol  such  per- 
sons,  on  accotsit  ol  the  performance  by  such  agents  or  offi- 
cers or  employees  ot  their  official  duties.” 

(5)  CORRUPTLY  characterizes  an  attorn- 
tempt  to  Influence  any  official  In  his/her  official 
capacity  under  this  title  by  any  Improper  Induce- 
ment. For  example,  an  offer  of  a bribe  or  a 
passing  of  a bribe  to  an  Internal  Revenue  em- 


ployee for  the  purpose  ot  Influencing  him/her  In 
the  performance  of  his/her  official  duties  is  cor- 
rupt interference  with  the  administration  of  Fed- 
eral laws. 


511.2  (l-tl-SO)  9781 

Assault,  Resisting  or  Impeding 
Certain  Olflcers  or  Employees  (18 
USC  ill) 

The  text  of  this  statute  Is  In  text  222.5.  Al- 
though there  is  some  overlapping  between  It 
and  IRC  7212(a),  the  latter  is  broader  because  it 
includes  use  of  force  or  threats  of  bodily  harm  to 
the  officer  or  employee  of  the  United  States 
acting  In  an  official  capacity  under  the  Internal 
Revenue  laws,  or  any  member  of  his/her  family. 
A mere  threat  of  force  under  IRC  7212(a)  may 
be  chargeable  only  as  a misdemeanor,  even  If 
the  threat  consists  of  pointing  a rifle  at  the 
agent.  On  the  other  hand,  18  USC  111,  which 
makes  It  an  offense  to  assault,  resist,  oppose, 
Impede,  Intimidate,  or  Interfere  with  officers  or 
employees  designated  under  18  USC  1114  (In- 
cluding Internal  Revenue  Service  employees), 
provides  a much  more  severe  punishment 
when  the  act  Is  committed  with  a deadly  or 
dangerous  weapon.  Furthermore,  cases  under 
18  USC  111  have  not  required  proof  of  knowl- 
edge ol  the  official  capacity  of  the  person  as- 
saulted. [U.S.  v.  Lombardozzi.) 

511.3  (i-ta-eo;  97ei 

Investigative  Responsibility 

(1)  The  Inspection  Service  has  primary  juris- 
diction for  Investigation  of  all  threats,  assaults, 
and  forcible  Interference  against  IRS  person- 
nel. All  reports  of  assaults,  threats  or  forcible 
Interference  against  Service  employees  must 
go  either  directly  or  through  appropriate  super- 
visory channels  to  the  Inspection  Service.  The 
Criminal  Investigation  Division  will  assist  In- 
spection In  urgent  or  emergency  situations.  The 
Regional  Inspector  will  evaluate  the  situation 
and  when,  in  the  view  of  the  Regional  Inspector, 
the  deployment  of  Inspection  personnel  does 
not  meet  the  urgency  required,  the  Regional 
Inspector  may  request  assistance  from  Crimi- 
nal Investigation  to  conduct  the  investigation  of 
the  alleged  threat,  assault  or  other  forcible  in- 
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terference.  Inspection  will  bo  provided  with  a 
copy  ol  (ho  Investigative  report. 

(2)  In  emergency  forcible  Interference  situa- 
tions, where  an  employee  Is  In  Imminent  danger 
of  physical  harm  and  Internal  Security  Inspec- 
tors are  not  readily  available.  Criminal  Investi- 
gation will  respond  Immediately.  As  soon  as 
possible  the  Regional  Inspector  will  be  notified 
so  that  Ihe  appropriate  investigation  can  be 
conducted  or  completed  by  Criminal  Investiga- 
tion or  Inspection. 

(3)  II  forcible  Interference  takes  place  during 
an  armed  escort  assignment,  or  during  an  ar- 
rest or  raid  In  connection  with  a matter  pending 
before  the  Criminal  Investigation  Division,  Crim- 
inal Investigation  will  conduct  the  necessary 
investigation.  The  Regional  Inspector  shall  be 
notified  by  the  Chief  at  the  earliest  opportunity 
and  provided  with  a copy  of  the  Investigative 
report. 

511.4  (1-18-801  8781 

Investigation  ol  Interference 
Cases 

(1)  Interference  cases  may  arise  quite  sud- 
denly In  Federal  tax  proceedings,  such  as  dur- 
ing a seizure  or  some  other  enforcement,  levy, 
or  collection  activity.  Ordinarily  the  Information 
causing  this  type  of  Investigation  comes  direct 
to  the  Chief,  who,  thereafter,  because  of  the 
hazard  Involved  to  the  Investigating  officer  as 
well  as  the  peril  In  which  the  enforcement  sys- 
tem of  the  Sen/Ice  Is  placed  In  a violation  of  this 
nature,  keeps  abreast  of  the  developments  of 
the  Investigation.  This  is  necessary  because 
every  action  taken  has  to  be  planned  with  ut- 
most circumspection.  However,  prompt  action 
is  of  the  essence. 

(2)  II  must  be  established  that  the  assaulted 
or  threatened  officer  was  engaged  In  the  per- 
formance of  official  duties  when  the  assault  or 
threats  occurred  and.  at  least,  if  prosecution  Is 
Intended  under  IRC  7212(a),  that  the  assault  or 
threats  were  Intended  to  Impede  or  obstruct  the 
performance  of  those  duties.  If  the  assault  or 
threat  is  In  connection  with  official  duties,  It  Is 
immaterial  whether  the  act  occurred  during  the 
agent's  oflicial  working  hours.  The  Investigating 
special  agent  should  promptly: 
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(a)  Examine  Ihe  file  relating  to  the  assign- 
ment of  the  case,  and  obtain  from  It  copies  of  all 
records  and  data  pertaining  to  the  dale  and 
circumstances  of  the  assignment: 

(b)  Obtain  from  Ihe  assaulted  or  threat- 
ened officer  a sworn  statement  concerning 
whether  he/she  was  engaged  In  the  perform- 
ance of  official  duties  in  pursuance  of  such 
assignment  when  the  assault  or  threats 
occurred; 

(c)  Ascertain  It  there  had  been  any  prior  ill 
will  or  altercalion  between  the  assailant  and  the 
Government  officer,  and  if  so  find  out  the  nature 
of  It; 

(d)  Obtain  from  the  assaulted  or  threat- 
ened officer,  as  welt  as  from  any  other  persons 
who  witnessed  either  the  assault  or  the  menac- 
ing gestures  or  heard  any  threats  of  force, 
sworn  testimony  of  knowledge  of  the  incidents 
and  circumstances  leading  up  to  and  accompa- 
nying the  assault  or  threats  of  force.  This  sworn 
testimony  should  include: 

1 A recital  of  any  conversation  that  took 
place  and  any  threatening  language  that  was 
used. 

2 A description  of  the  assault,  any  men- 
acing gestures,  and  any  weapons  or  Instru- 
ments used.  The  Investigating  special  agent 
should  also,  If  possible,  obtain  possession  of 
such  instruments  or  weapons  and  get  t)ie 
names  and  addresses  of  witnesses  who  can 
Identify  them. 

(e)  Consider  the  advisability  of  Interview- 
ing the  person  who  allegedly  made  the  threat  or 
assault. 

(3)  A diagram  of  Ihe  premises  where  an  as- 
sault, menacing  gestures,  and  threatening  lan- 
guage occurred  has  been  used  advantageously 
to  orient  the  witnesses  while  taking  their 
teslimony. 

(4)  For  reasons  stated  above,  it  Is  Intended 
that  the  Investigating  special  agent  will  daily 
keep  his/her  Chief  and/or  Immediate  supervi- 
sor apprised  of  the  developments,  and  that  to- 
gether they  will  determine  what  further  Investi- 
gation Is  required  or  what  further  action  should 
be  taken. 

(5)  Exhibit  600-11  of  this  Handbook  illus- 
trates the  type  of  Investigation  that  may  be 
required  when  a member  of  an  IRS  employee’s 
family  receives  a threat  through  the  malls. 
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■ 511.5  (f-ta-aoj  078i 

Assault  or  Resistance  to  Search 
or  Service  ol  Process  (18  USC 
1501;  18  USC  2231) 

Both  ot  these  statutes  concern  assaults 
upon,  resistance  to,  and  interference  with  per- 
sons serving  or  executing  legal  process,  or 
making  searches  and  seizures.  The  text  ol  Sec- 
tion 1501  appears  In  222.(19),  and  the  text  of 
Section  2231  Is  found  In  222.(31).  Section  1501, 
which  carries  a lighter  penalty,  includes  nonfor- 
cible  acts  of  obstruction,  but  requires  knowl- 
edge that  the  person  impeded  was  an  officer 
engaged  In  serving  or  executing  process.  Sec- 
tion 2231  Is  restricted  to  forcible  Interference 
with  searches  and  seizures,  or  service  and  exe- 
cution of  search  warrants.  It  would  normally 
appear  that  if  the  activity  involved  is  a search, 
with  or  without  warrant,  and  force  Is  alleged, 
prosecution  might  better  be  recommended  un- 
der Section  2231  because  of  the  more  severe 
punishment  provided,  particularly  If  a deadly  or 
dangerous  weapon  Is  used.  On  the  other  hand, 
if  the  alleged  willful  interference  Involves  some 
legal  process  other  than  a search  warrant  or  if 
there  has  been  no  showing  of  force,  prosecu- 
tion would  lie  only  under  Section  1501.  No  case 
has  yet  determined  if  Interference  with  service 
of  a Commissioner's  summons  Is  a violation  of 
Section  1501. 

511.6  (1-18-807  0781 

Obstruction  of  Criminal 
Investigations  (18  USC  1510) 

This  statute  provides  criminal  sanctions 
against  anyone  who  attempts  to  prevent  the 
transmission  of  information  regarding  a viola- 
tion to  a criminal  Investigator  or  who  Injures  any 
person  or  his/her  property  because  of  giving  of 
such  information.  The  text  Is  set  forth  in 
222.(21). 

512  (1-18-807  0781 

Forcible  Rescue  of  Seized 

Property 

512.1  (1-18-807  ' 0781 

Elements  of  Forcible  Rescue 
Cases 

512.11  (r-18-807  0781 

Forcible  Rescue  (IRC  7212(b)) 

(1)  The  essential  elements  of  this  offense 
are: 


(a)  That  there  is  a forcible  rescue  or  at- 
tempt to  forcibly  rescue. 

(b)  That  the  property  Is  under  valid  seizure 
under  Title  26. 

(2)  The  text  of  this  statute  Is  set  forth  in 

221.(10). 

512.12  (1-18-807  0781 

Rescue  of  Seized  Property  (18 
USC  2233) 

(1)  The  essential  elements  of  the  offense 
under  the  Criminal  Code  (18  USC  2233)  are: 

(a)  That  there  Is  a forcible  rescue  or  dis- 
possession or  an  attempt  to  forcibly  rescue  or 
dispossess: 

(b)  That  the  property  has  been  taken,  de- 
tained, or  seized  under  the  authority  of  a reve- 
nue law  of  the  United  States,  or  by  any  person 
authorized  to  make  searches  and  seizures. 

(2)  The  text  of  this  statute  Is  set  forth  in 
222.(33). 

(3)  Prosecution  recommendation  may  be 
made  under  this  section  If: 

(a)  There  has  been  a seizure,  levy,  or  other 
taking  which  Is  sufficient  to  put  the  retaker  on 
notice  that  Ihe  prooperty  Is  under  process  of 
seizure  for  taxes; 

(b)  There  Is  a retaking  by  physical  force, 
stealth,  or  In  any  other  manner  which  Indicates 
a willful  defiance  of  the  legal  process. 

512.2  (1-18-807  8781 

Investigation  of  Forcible  Rescue 
Cases 

(1)  Cases  Interpreting  forcible  rescue  under 
both  IRC  7212(b)  and  10  USC  2233  permit  pros- 
ecution tor  rescuing  or  dispossessing,  or  at- 
tempting to  rescue  or  dispossess  property  of 
which  the  Government  has  taken  legal  posses- 
sion, against  a stranger  as  well  as  a former 
owner.  [Chief  Counsel  memo,  3/9/60, 
CC:En:SAK-A-63868.J 

(2)  By  present  practice,  determination  of 
whether  an  alleged  forcible  rescue  is  to  be  In- 
vestigated by  the  Criminal  Investigation  Divi- 
sion or  the  Federal  Bureau  of  Investigation  de- 
pends on  whether  the  property  was  taken  be- 
fore or  after  It  was  adjudicated  Government 
property.  Before  undertaking  an  investigation, 
the  special  agent  should  first  determine  if  It  is 
one  to  be  handled  by  the  Criminal  Investigation 
Division,  as  prescribed  In  IRM  9123:(3),  as 
follows: 
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"Th«  Criminal  Invasiigaton  Omon  ha*  tha  responsibly 
lor  Investigating  casas  Involving  lortibla  rasa*  or  dspos- 
session  ol  proparty  seized  under  the  Inlernal  Revenue  laws, 
except  property  seized  by  the  Bureau  of  Alcohol.  Tobacco 
and  Firearm*  However,  cases  Involving  theft  ol  Government 
property  are  within  the  responsibilities  ol  the  Federal  Bureau 
ol  investigation.  Including  seized  property  which  has  been 
adjudicated  as  Government  property  and  seized  property 
which  has  been  turned  over  to  the  United  States  Marshal  in  a 
libel  proceeding  " 

(3)  Upon  determining  that  it  Is  a case  within 
the  Criminal  Investigation  jurisdiction  the  spe- 
cial agent  should  promptly  establish  whether 
the  property  was  under  valid  seizure  under  the 
Internal  Revenue  Code  when  rescued,  and 
whether  it  was  forcibly  rescued  or  there  was  an 
attempt  to  forcibly  rescue  it. 

(4)  To  be  a basis  for  a forcible  rescue  case 
under  10  USC  2233  or  IRC  7212,  the  taking  by 
the  Government  must  have  been  made  with  at 
least  some  semblance  of  authority,  l.e.,  the  sei- 
zure must  be  valid  on  its  lace.  [ Cooper  v.  U.S. ) It 
should  be  shown  that  the  person  retaking  the 
property  had  knowledge  of  the  seizure  or  of  the 
fact  that  the  property  Is  in  the  possession  of  the 
Government.  [Chief  Counsel  memo,  3/9/60, 
CC:En:SAK-A-63B68.)  A seizure  valid  on  its 
face  will  generally  support  a rescue  conviction 
even  it  the  seizure  could  be  Invalidated  by  court 
proceedings.  It  is  no  defense  that  the  person 
retaking  claims  to  be  the  real  owner  and  that  the 
property  was  seized  by  mistake.  A person's 
remedy  Is  judicial,  not  self-help.  (U.S.  v. 
Scolnick] 

(5)  "Forcible"  does  not  necessarily  mean 
actual  violence  to  the  person  of  an  officer.  It 
Includes  "threatening  language,  or  conduct  cal- 
culated and  intended  to  Intimidate  prudent, 
cautious,  and  ordinarily  brave  men  and  make 
them  desist  (rom  the  performance  of  official 
duty  from  well-grounded  apprehension  o(  seri- 
ous bodily  harm."  (L/.S.  v.  Wm.  Ford]  It  has  been 
held  that  a forcible  rescue,  under  IRC  7212(b), 
includes  the  use  ol  force  against  property,  such 
as  the  breaking  of  a bank  window,  the  removal 
of  the  Service's  seal  on  a safe  deposit  box,  and 
Ihe  removal  of  the  box  and  Its  contents  from  the 
bank.  (U.S.  v.  Sco/n/ckj 

(6)  The  procedure  in  Investigating  to  deter- 
mine whether  the  property  has  been  validly 
seized,  and  whether  there  has  been  a forcible 
rescue  or  attempt  to  forcibly  rescue,  should  be 
as  follows: 

(a)  Validity  of  Seizure. 

1 Examine  the  file  relating  to  the  seizure 
and  obtain  therefrom  certified  copies  of  all  the 
documents  giving  legal  basis  to  the  seizure; 

2 Interview  under  oath  ail  officers,  em- 
ployees, and  other  persons  having  any  knowl- 
edge ol  the  circumstances  leading  up  to  and 

512.2  MT  9781-1 

IR  Manual 


Harldbook  for  Special  Agents 


Handbook  for  Special  Agents 


page  9781-329 

(1-18-80) 


including  the  seizure,  concerning  all  tacts  perti- 
nent to  the  accomplishment  ot  the  seizure;  and 
3 Establish  that  a notice  ot  seizure  was 
attached  to  the  properly. 

(b)  Forcible  Rescue  ol  Ihe  Seized  Proper- 
ty.— Interview  under  oath  those  olflcers,  em- 
ployees, and  other  persons  who  may  have  wit- 
nessed the  forcible  rescue  regarding  the  cir- 
cumstances leading  up  to  and  including  the 
forcible  rescue,  with  a recital  of  any  threatening 
language  as  well  as  a description  of  any  menac- 
ing gestures,  instruments,  or  weapons  used. 
The  special  agent  should  try  to  obtain  any  In- 
struments or  weapons  used  by  the  assailant 
and  get  the  names  and  addresses  ot  witnesses 
who  can  Identify  them,  An  effort  should  also  be 
made  (o  establish  what  knowledge  the  defend- 
ant had  that  the  properly  was  under  seizure 
when  the  forcible  rescue  was  committed  or 
attempted. 


520  (t-is-so)  «7«i 

Offer  of  Bribe  (18  USC  201) 


521  (i-ie-eo)  «7«i 

Reference 

The  text  of  the  law  under  this  section  Is  set 
forth  In  222.6. 


522  (i-ta-aoi  ezet 

Elements  of  Offer  of  Bribe 

The  principal  elements  of  the  offense  de- 
scribed In  this  section  are:  Promising,  offering, 
or  giving  of  a thing  of  value  to  an  officer  or  an 
employee  or  a person  acting  for  or  on  behalf  of 
the  United  Slates  for  Ihe  purpose  of  influencing 
his/her  official  conduct  [Kemler  v.  U.S  );  corrupt 
Intent  ol  Ihe  promisor,  offeror,  or  giver  fo  Influ- 
ence such  officer,  employee,  or  person  In  Ihe 
discharge  of  his/her  dulles  | Kemler  v.  US.); 
and  knowledge  by  the  person  making  Ihe  prom- 
ise, offer,  or  gilt  of  the  official  function  ol  the 
person  to  whom  the  promises,  otter,  or  gilt  Is 
made.  (Bradshaw  v.  U.S.)  To  "oiler"  and  to 
"give"  bribes  are  distinct  crimes  even  when 
part  ot  a single  transaction.  The  test  of  whether 
a single  transaction  Includes  distinct  otlenses 
ot  offering  and  ot  giving  a bribe  Is  whether  sepa- 
rate acls  have  been  committed  with  requisite 
criminal  intent.  |U.S.  v.  Michelson]  The  statute 
is  violated  when  a bribe  Is  given  or  an  otter  to 
bribe  Is  made  regardless  ot  the  occasion  there- 
for, provided  the  acceptor  or  offeree  ol  the  bribe 
is  a person  ol  Ihe  sort  described  In  the  statute. 
| Kemler  v.  U.S.j 


523  (i-ia-soj  078t 

Jurisdiction  In  Offer  of  Bribe 

(1)  The  jurisdiction  of  Ihe  Criminal  Investiga- 
tion Division  in  otter  of  bribe  cases  is  prescribed 
In  IRM  9123:(1)  as  lollows: 

■'Except  in  raid  or  arrest  cases,  charges  ol  attempted  brib- 
ery ol  Internal  Revenue  employees  will  be  investigated  by 
Inspection.  The  Criminal  Investigation  Division  has  the  re- 
sponsibility lor  investigating  attempted  bribery  which  occurs 
during  a raid  or  an  arrest  In  connection  with  any  matter  pend- 
ing belore  the  Criminal  Investigation  Olvlsion.  In  such  In- 
stances e written  report  ol  the  attempted  bribery  will  be  fur- 
nished to  Inspection  for  Information  purposes  Cases  Involv- 
ing alleged  solicitation  ol  gratuities  by  Service  employees, 
and  axtorlion  or  brfces  received  by  employees  are  within  Ihe 
Jurisdiction  ol  Inspection  and  the  Federal  Bureau  of  Investiga- 
tion. However,  when  there  has  been  an  allegation  of  an  ac- 
ceptance of  a bribe,  the  Criminal  Investigation  Division  may 
cooperate  In  a Joint  Investigation  with  inspection  by  Inquiring 
Into  possible  allempied  evasion  ol  income  tax  on  the  amount 
of  bribe  received  and  possible  tax  violations  which  Ihe  al- 
leged bribe  was  made  to  conceal." 

(2)  In  arty  case,  except  raid  and  arrest  cases, 
when  a special  agent  Is  offered  a bribe,  or  has 
reasonable  grounds  for  believing  that  such  an 
offer  will  be  made,  he/she  should  follow  (he 
procedures  as  set  forth  in  IRM  9142.2. 

524  o-ie-aoi  itsi 

Investigation  of  Offer  of  Bribe 

(1)  II  a bribe  offer  occurs  during  a raid  or  an 
arrest,  Ihe  sfafements  of  Ihe  officers  with  re- 
spect to  what  Is  said  should  be  reduced  to 
sworn  testimony.  It  Is  essential  fo  establish  be- 
yond any  question,  from  Ihe  words  and  conduct 
ol  the  ofteror,  that  his/her  Intent  was  that  of 
offering  a bribe  to  a Government  otticer.  The 
officers  should,  therefore,  be  able  to  testify  fully 
and  with  absolute  certainty  about  Ihe  conduct 
of  the  parties,  their  conversations,  and  any 
transactions  that  take  place. 

(2)  If  during  a raid  the  bribe  offer  Is  made  by 
someone  other  than  the  person  under  arrest, 
the  Individual  making  the  otter  should  also  be 
placed  under  arrest  and  charged  with  otter  of  a 
bribe.  If  Ihe  offer  Is  made  by  someone  already 
under  arrest  additional  charges  for  offering  the 
bribe  should  be  placed  against  him/her.  It  mon- 
ey has  been  handed  to  the  Government  officer, 
he/she  should  be  careful  fo  make  a lisf  of  the 
serial  numbers  and  denominations  in  Ihe  pres- 
ence of  at  least  one  other  Government  officer 
and  note  any  other  distinguishing  features.  The 
officer  should  then  put  the  money  in  an  enve- 
lope or  In  some  other  suitable  container  and 
seal  It  In  such  manner  that  he/she  can  later 
Identify  the  seal  and  that  It  will  have  to  be  bro- 
ken to  get  at  the  contents.  Thereupon  the  con- 


tainer shall  be  delivered  by  the  officer  for  safe- 
keeping to  the  district  office  cashier  or  cashier's 
representative.  The  container  shall  be  held  by 
the  cashier  or  cashier's  representative  In  sate 
custody  in  its  exact  state  of  condition  on  deliv- 
ery. The  special  agent  should  exercise  due  care 
in  Issuing  Instructions  relative  fo  the  conditions 
of  custody  so  that  the  chain  of  evidence  will  be 
preserved. 

(3)  This  technique  ot  investigation  requires 
the  greatest  expertness  and  discretion  to  obvi- 
ate a defense  of  entrapment.  The  Government 
officer  should  be  extremely  circumspect  about 
what  he  says  and  does  after  the  offer  of  bribe 
has  been  made. 


530  (1-tt-lO)  8781 

Perjury 


531  (i-te-eo)  87ei 

Reference 

The  text  of  18  USC  1621,  relating  fo  perjury,  is 
set  forth  in  222.(22). 


532  (i-ia-eoi  8?«i 

Elements  of  Perjury 

(1)  Oath. 

(a)  The  oath  must  be  solemnly  adminis- 
tered by  a duly  authorized  otticer.  It  is  immateri- 
al In  what  form  the  oath  Is  given  it  the  party  at  the 
time  professes  such  form  to  be  binding  on  his/ 
her  conscience.  However,  a special  agent, 
when  administering  an  oath,  should  follow  the 
language  in  Section  1621  as  a guide  and  call 
upon  the  witness  to  testify  truly.  The  special 
agent's  demeanor  should  be  such  as  to  Im- 
press upon  the  witness  the  solemnity  ol  the 
oath  and  the  need  for  telling  the  truth. 

(b)  In  order  to  constitute  perjury  under  the 
laws  of  Ihe  Untied  States,  the  officer  adminis- 
tering the  oath  must  be  authorized  so  to  do  by 
the  laws  of  the  United  States.  The  source  of  a 
special  agent’s  authority  to  administer  an  oath 
is  stated  In  346.2  and  Exhibit  300-13.  Notaries 
public  can  administer  oaths  and  take  affidavits 
on  which  per|ury  can  bo  predicated  In  Federal 
courts  only  In  cases  and  to  the  extent  autho- 
rized by  Federal  statutes. 
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(2)  False  statement. — In  order  to  constitute 
perjury,  the  matter  sworn  to  must  be  a material 
matter  that  the  deponent  knows  or  believes  to 
be  lalse.  [State  v.  Ooto)  The  essence  of  perjury 
Is  the  lalse  assertion  of  knowledge  or  belief, 
rather  than  the  truth  or  falsity  of  the  statement 
itself.  Thus,  perjury  may  be  committed  as  to  a 
statement  which  is  true  In  fact.  If  the  deponent 
falsely  asserts  it  to  be  true  to  his/her  knowledge 
or  belief,  when  he/she  really  believes  it  to  be 
false  or  lacks  any  knowledge  of  Its  truth  or 
falsity.  It  Is  equally  as  perjurious  for  a person  to 
knowingly  and  corruptly  to  swear  that  he/she  Is 
Ignorant  of  a fact  of  which  he/she  is  actually 
aware  [People  v.  Moretti]  as  It  Is  to  swear  that 
he/she  knows  something  to  be  a fact  when  he/ 
she  is  actually  Ignorant  of  It. 

(3)  Materiality. 

(a)  Any  statement  which  Is  relevant  to  the 
matter  under  Investigation  Is  sufficiently  materi- 
al to  form  the  basis  of  a per|ury  charge.  The 
question  of  materiality  Is  one  of  law  for  the 
court.  (Breckanst/n  v.  U.S.;  U.S.  V.  Moran]  The 
test  of  materiality  Is  whether  the  false  statement 
can  influence,  Impede,  or  dissuade  the  tribunal 
or  the  Government  officer.  [Boehm  v.  US.)  Ma- 
teriality is  not  a matter  of  degree.  It  is  sufficient  If 
the  false  statement  Is  collaterally,  remotely, 
corroboratively,  or  circumstantially  material  or 
has  a legitimate  tendency  to  prove  or  disprove  a 
fact  In  the  chain  of  evidence.  [U.S.  v.  Welter ) 

(b)  A special  agent's  principal  considera- 
tion In  determining  whether  a false  statement 
given  In  the  course  of  an  official  investigation  Is 
material  and  perjurious  Is:  can  the  statement 
affect  the  Investigation? 

(4)  Willfulness,  Knowledge,  and  Intent. — In 
order  to  constitute  perjury,  the  false  statement 
must  be  made  with  criminal  Intent,  that  Is,  It 
must  be  made  with  Intent  to  deceive,  and  must 
be  willfully,  deliberately,  knowingly  and  corrupt- 
ly false.  (Breckanstln  v.  U.S. ] The  subject  of 
willfulness  is  discussed  In  41(11).  The  crime  of 
perjury  in  an  affidavit  is  complete  when  the  oath 
Is  taken  with  the  necessary  Intent,  but  It  Is  Imma- 
terial and  irrelevant  that  the  false  affidavit  Is 
never  usod.  (Steinberg  v.  U.S.) 

(5)  To  convict  of  per|ury  the  prosecution 
must  produce  testimony  of  more  direct  and  pos- 
itive type  than  Is  required  to  Justify  a verdict  of 
guilty  in  other  offenses.  (Hart  v.  U.S.;  AHen  v. 
U.S.) 
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Establishing  Elemsnta  of  Perjury 

(1)  Establishing  Authority  to  Administer 
Oath. — Since  the  burden  of  proof  Is  on  the  pros- 
ecution to  establish  the  false  swearing  before 
an  officer  or  tribunal  having  authority  to  admin- 
ister the  oath,  the  prosecution  must  adduce 
sufficient  evidence  to  establish  such  authority. 
The  Government  shall  therefore  be  prepared  to 
present  as  evidence  the  required  copies  of 
those  Instruments  or  the  official  record  estab- 
lishing the  authority  of  the  officer  administering 
the  oath.  The  fact  that  the  oath  was  adminis- 
tered must  be  proved  beyond  a reasonable 
doubt. 

(2)  Establishing  That  a Statement  Was 
Made. — The  prosecution  must  show  beyond  a 
reasonable  doubt  that  the  accused  made  the 
statement  assigned  as  perjury.  The  special 
agent  shall  therefore  obtain  authenticated  cop- 
ies of  the  record  ol  proceedings  wherein  the 
alleged  statement  was  made,  or  be  prepared  to 
produce: 

(a)  the  document  embodying  the  perjuri- 
ous statement: 

(b)  the  officer  who  administered  the  oath  In 
connection  therewith;  and 

(c)  any  witnesses  who  were  present  when 
the  document  was  signed. 

(3)  Establishing  Falsity  of  Statement. 

(a)  The  burden  of  proof  is  upon  the  prose- 
cution to  establish  that  the  deponent  knew  or 
believed  that  the  statement  to  which  he/she 
testified  was  false.  This  must  be  established  by 
testimony  of  two  witnesses,  or  by  one  witness 
and  written  documents  of  strong  corroborating 
circumstances  proved  by  Independent  testimo- 
ny of  witnesses.  [ Phair  v.  U.S.;  Allen  v.  U.S. ) 

(b)  The  mere  fact  that  a prior  statement 
was  Inconsistent  with  a later  statement  does 
not  satisfy  the  elements  of  perjury.  [U.S.  v.  Lelc- 
hos)  The  prosecution  must  adduce  sufficient 
evidence  of  the  circumstances  under  which 
each  statement  was  made  for  the  |ury  to  deter- 
mine If  one  of  them  was  false.  Mere  showing 
that  the  accused  later  denied  the  truth  of  an 
earlier  statement  Is  Insufficient,  even  If  the  deni- 
al Is  established  by  testimony  of  more  than  one 
witness.  There  must  still  be  strong,  clear  evi- 
dence to  establish  the  falsity  of  the  earlier  state- 
ment. (Phair  v.  US.;  Allen  v.  U.S  ] 
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(c)  There  can  be  no  conviction  tor  perjury  If 
the  defense  can  show  that  the  statements  or 
answers  are  literally  accurate,  technically  re- 
sponsive, and  legally  truthful.  [J.  Robt.  Smith  v. 
U.S.]  Mere  showing  of  rash  or  reckless  state- 
ments under  oath  will  not  support  a charge  of 
perjury,  since  the  willlul  Intent  to  mislead  or 
deceive  is  lacking.  [U.S.  v.  Edwards)  However, 
proof  that  a person  gave  testimony  under  oath 
in  reckless  disregard  of  its  truth  or  falsity  would 
be  equivalent  proof  that  he/she  have  testimony 
with  knowledge  of  its  falsity. 

(d)  The  special  agent  In  the  interview  of  the 
witness  must  be  sure  that  the  questions  put  to 
the  witness  are  specific  and  couched  in  terms 
which  are  understandable  to  such  witness,  and 
that  the  answers  thereto  are  specific,  since  the 
proof  must  be  of  a specific  false  statement  or 
statements.  [Galanos  v.  U.S.)  Questions  put  to 
the  witness  must  search  lor  the  truth.  (U.S.  v. 
Slutsky]  If  it  appears  that  the  witness  Is  tending 
to  deviate  from  the  truth,  the  special  agent  may 
remind  him/her  that  he/she  is  testifying  under 
oath.  This  should  not  be  done  in  a threatening 
manner,  but  rather  In  the  spirit  of  emphasizing 
the  gravity  of  the  situation  and  the  importance 
of  the  witness'  telling  the  truth.  The  entire  pro- 
ceedings should  be  recorded. 

(4)  Establishment  of  Materiality. — The  spe- 
cial agent  should  be  prepared  to  adduce  testi- 
mony and/or  other  competent  evidence  con- 
cerning the  purpose  of  information  sought  from 
the  witness  and  the  place  it  takes  In  the  chain  of 
evidence  sufficient  to  convince  the  court  of  its 
materiality.  The  materiality  of  the  false  testimo- 
ny may  be  shown  by  the  record  of  the  proceed- 
ings In  which  it  was  given  or  by  other  competent 
evidence.  |U.S,  v.  Weber;  U.S.  v.  Moran) 


534  (i-ie-ao)  srtt 

False  Declarations  Before  Grand 
Jury  or  Court 

The  text  of  18  U.S.C.  1623,  relating  to  false 
declarations  under  oath  before  a grand  |ury  or 
court,  Is  set  forth  In  222.(24).  Passed  as  part  of 
the  Omnibus  Crime  Bill  of  1970,  the  offense 
requires  proof  that  the  defendant  knowingly 
made  two  or  more  declarations  which  are  in- 
consistent to  the  degree  that  one  of  them  Is 
necessarily  false.  The  Government  need  not 
specify  which  declaration  Is  false  if  each  decla- 
ration was  material  to  the  point  in  issue  and 
each  statement  was  made  within  the  statute  of 
limitations  period  for  this  offense.  It  is  not  nec- 
essary that  proof  be  made  by  any  particular 


number  of  witnesses  or  by  documentary  or  oth- 
er type  of  evidence. 

540  (t-18-80)  8781 

Criminal  Enforcement  of 
International  Boycott  Provisions 
of  the  Internal  Revenue  Code 
(IRC  999). 

(1)  The  text  of  the  law  specifying  criminal 
penalties  is  IRC  999(0.  This  section  provides 
that  any  person  who  willfully  falls  to  make  an 
international  boycott  report  shall,  In  addition  to 
other  penalties  provided  by  law,  be  guilty  of  a 
misdemeanor,  the  penalty  for  which  Is  Imprison- 
ment up  to  one  year  and/or  a fine  up  to  $25,000. 

(2)  The  term  "person"  Is  defined  to  include 
"an  oflicer  or  employee  of  a corporation,  or  a 
member  or  employee  of  a partnership,  who  as 
such  officer,  employee,  or  member  is  under  a 
duly  to  perform  the  act  in  respect  of  which  the 
violation  occurs."  (IRC  999(0,  6671(b).)  Prose- 
cutions, especially  of  Individuals,  may  be  com- 
plicated by  difficulties  in  ascertaining  which  offi- 
cer, employee  or  member  Is  under  the  duty  to 
make  the  International  boycott  report. 

(3)  Insofar  as  IRC  999(0  is  concerned,  there 
are  two  elements:  the  requirement  that  an  Inter- 
national boycott  report  be  filed  and  the  require- 
ment that  the  failure  to  file  such  a report  be 
wilful. 

(4)  Whether  or  not  a report  Is  required  Is  a 
technical  matter,  discussion  of  which  should  be 
reserved  for  pre-referral  conferences  in  respect 
of  specific  cases.  Suffice  It  to  say  that  there  Is 
an  abundance  of  complexities  In  IRC  999  which 
taxpayers  will  undoubtedly  raise  as  a defense  to 
any  proposed  prosecution. 

(5)  The  term  "wilful"  Is  believed  to  mean  the 
voluntary,  intentional  violation  of  a known  legal 
duty.  (U.S.  v Bishop  and  U.S.  v Pomponio). 
There  is  nothing  to  Indicate  that  Congress  in- 
tended a more  restrictive  standard  to  apply  in 
the  context  of  IRC  999(f),  l,e„  there  Is  no  re- 
quirement that  a specific  Intent  (or  evil  motive) 
be  established. 

(6)  A failure  to  make  (tile)  a report  will  not  be 
a willlul  failure  If  the  taxpayer  had  no  knowledge 
of  a boycott  operation  unless  the  taxpayer’s 
failure  lo  have  knowledge  Is  so  negligent  as  to 
constitute  a reckless  disregard  of  the  require- 
ments of  the  law. 

(7)  A prima  facie  case  under  IRC  999(0,  with- 
out reference  to  any  deficiency,  can  be  estab- 
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lished.  In  (act,  the  question  of  deficiency  is  tech- 
nically irrelevant  and  should  theoretically  be 
inadmissible  at  trial.  Nevertheless,  the  reason- 
able probability  of  conviction  would  be  signifi- 
cantly increased  if  the  willful  failure  to  file  was 
coupled  with  a revenue  effect. 

(8)  It  is  conceivable  that  the  failure  to  file  an 
international  boycott  report  under  IRC  999(a)(1) 
could  also  result  in  a violation  of  IRC  7201,  IRC 
7203,  or  IRC  7206(1).  It  would  generally  be 
preferable  to  recommend  under  IRC  999(f) 
rather  than  under  IRC  7203. 

550  (1-18-60)  9761 

Special  Investigation 

551  (1-18-80)  9781 

Offers  in  Compromise 

551.1  (1-18-80)  9781 

Reference 

The  text  of  the  laws  relating  to  compromise  is 
set  forth  in  IRC  7121,  7122,  7123,  and  7206(5). 
Compromise  procedures  are  discussed  In  IRM 
9262  and  9541  and  IRM  5700,  Offers  In 
Compromise. 

551.2  (1-18-80)  9761 

Criminal  Investigation  Division 
Responsibility 

(1 )  The  Criminal  Investigation  Division  Is  con- 
cerned with  the  following  types  of  offers  in 
compromise: 

(a)  alleged  fraudulent  offers; 

(b)  offers  Involving  cases  that  were  jointly 
investigated  by  the  Criminal  Investigation  Divi- 
sion with  the  Examination  or  Collection  Division 
and  in  which  the  criminal  aspects  have  been 
disposed  of;  and 

(c)  offers  made  while  criminal  proceedings 
are  pending. 

551.3  (1-18-80)  9781 

Alleged  Fraudulent  Offers 

(1)  This  type  of  case  Is  referred  either  by  the 
Examination  Division  or  by  the  Collection  Divi- 
sion upon  discovery  of  Indications  of  the  falsity 
of  material  statements  made  In,  or  In  connec- 
tion with  any  offer  In  compromise. 

(2)  The  text  of  the  law  under  IRC  7206  relat- 
ing to  criminal  penalties  for  concealment  of 
property,  false  statements,  or  falsifying  and  de- 
stroying records  In  connection  with  any  corn- 
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promise,  or  offer  of  compromise  Is  stated  In 
Paragraph  (5)(A)  and  (B)  (See  221.7). 

(3)  The  principal  offenses  are  the  willful: 

(a)  concealment  from  any  officer  or  em- 
ployee of  the  United  States  of  any  property 
belonging  to  the  estate  of  a taxpayer  or  any 
other  person  liable  In  respect  to  the  tax; 

(b)  receiving,  withholding,  destruction, 
mutilation  or  falsification  of  any  book,  docu- 
ment, or  record  ot  the  taxpayer  or  any  other 
person  liable  In  respect  of  the  tax;  and 

(c)  making  a false  statement  relating  to  the 
estate  or  financial  condition  of  the  taxpayer  or 
other  person  liable  In  respect  of  the  tax. 

551.4  (1-18-80)  9781 

Offers  In  Closed  Cases 

(1)  Offers  Involving  cases  that  were  |olntly 
Investigated  with  the  Examination  or  Collection 
Division  and  in  which  the  criminal  aspects  have 
been  disposed  of  will  be  examined  by  the  Ex- 
amination Division.  After  completion  of  such 
examination,  the  Chief,  Examination  Division 
(or  District  Director  In  streamlined  districts)  will 
refer  the  entire  tile  to  the  Chief,  Criminal  Investi- 
gation Division,  for  concurrence  or  comment 
when  all  the  following  conditions  exist: 

(a)  The  merits  of  the  ad  valorem  fraud  or 
negligence  penalty  are  Involved. 

(b)  The  case  Is  one  In  which  the  special 
agent  has  recommended  the  assertion  of  such 
a penalty  in  the  final  report  In  the  case. 

(c)  The  Examination  Division  contem- 
plates recommending  acceptance  of  the  offer. 

(2)  This  does  not  Include  cases  In  which  the 
sole  Issue  presented  by  the  offer  in  compro- 
mise is  the  ability  to  pay.  (See  IRM  5700,  Offers 
In  Compromise.) 


551.5  (1-18-88)  9781 

Offers  In  Pending  Criminal 
Proceedings  Cases 

Investigations  of  offers  In  pending  criminal 
proceedings  cases  result  from  requests  made 
by  the  Chief  Counsel  or  District  Counsel  for 
examination  or  Investigation  of  a taxpayer's  fi- 
nancial status  In  connection  with  an  offer  In 
compromise  submitted  In  a case  in  which  crimi- 
nal proceedings  are  pending  either  In  Counsel's 
office,  In  the  Department  of  Justice,  or  with  the 
United  States  Attorney.  Any  such  Investigation 
shall  be  conducted  jointly  by  the  Criminal  Inves- 
tigation and  Examination  Divisions.  (See  IRM 
9262.4) 


551.6  (1-18-80)  9761 

Investigation  of  Offers  In 
Compromise 

Tne  special  agent  should  acquaint  himself/ 
herself  with  the  contents  ot  the  sections  of  the 
1954  Code  especially  those  cited  at  text  551.1 
and  the  pertinent  sections  of  IRM  5700,  Offers 
In  Compromise. 

551.7  (1-18-80)  9781 

Alleged  Fraudulent  Offers 

(1)  The  Criminal  Investigation  Division  shall 
Investigate,  report,  and  process  such  cases  In 
the  same  manner  as  other  tax  fraud  cases.  (See 
IRM  9262.2). 

(2)  Cases  of  concealment  entail  the  unearth- 
ing of  all  assets  belonging  to  the  taxpayer  or  to 
any  other  person  liable  In  respect  ot  the  tax.  The 
matter  of  establishing  willfulness  and  intent  Is 
accomplished  in  the  same  manner  as  In  other 
tax  fraud  cases  using  techniques  set  forth  In 
41(11). 

(3)  Cases  Involving  the  receiving,  withhold- 
ing, destruction,  mutilation,  or  falsification  of 
any  book,  document,  or  record  are  investigated 
similarly  to  any  other  tax  fraud  case.  The  special 
agent  will  assemble  documentary  or  oral  evi- 
dence to  establish  the  commission  of  the  act 
and  that  the  act  was  committed  willfully,  with 
intent  to  defraud  the  Government. 

(4)  The  techniques  to  be  applied  In  the  Inves- 
tigation of  false  statements  are  similar  to  those 
used  In  the  Investigation  ot  violations  of  18  USC 
1001  and  1621  "False  Statements"  and  "Perju- 
ry," respectively. 

551.8  (1-18-80)  9781 

Investigating  Offers  In  Closed 
Cases 

Investigation  of  cases  In  which  the  three  con- 
ditions listed  in  551.4  are  present  are  usually 
limited  to  the  discovery  of  additional  facts  relat- 
ing to  the  propriety  of  asserting  the  fraud  or 
negligence  penalty.  However,  district  officials 
will  not  remove  civil  penalties  for  any  periods  for 
which  the  taxpayer  has  been  Indicted  or  for 
which  a Criminal  Information  has  been  filed. 
Civil  penalties  for  years  on  which  conviction 
was  not  obtained  will  be  considered  in  the  light 
of  all  available  evidence  In  the  same  manner  as 
the  civil  penalties  In  nonprosecution  cases. 
(See  IRM  9358.)  The  special  agent  should  be 
extremely  careful  not  to  reverse  recommenda- 
tions for  the  addition  of  the  fraud  or  negligence 
penalty  unless  he  discovers  additional  facts  or 


Information  that  would  warrant  and  logically 
support  a change  In  his  recommendation. 

551.9  (1-18-80)  9781 

Offers  In  Criminal  Proceedings 
Cases 

Investigations  ot  this  type  will  be  centered 
primarily  on  the  determination  ot  the  accuracy 
of  the  accompanying  financial  statements  and 
any  other  sworn  statements  submitted  there- 
with. The  reasons  for  any  Inaccuracies  that  are 
found  will  have  to  be  ascertained  and  the  tech- 
niques mentioned  In  551.7  may  be  used  to  de- 
termine willfullness  and  intent  In  connection 
therewith.  Cases  of  this  type  often  challenge 
the  Ingenuity  and  resourcefulness  of  the  agent 
in  efforts  to  uncover  concealed  property.  The 
agent  should  closely  examine  statements  of 
financial  conditions  and  be  watchful  for  possi- 
ble sources  tor  the  collection  of  taxes.  Every 
clue  which  could  possibly  lead  to  the  disclosure 
of  concealed  assets  or  to  property  transferred 
without  consideration  should  be  Investigated 
diligently  and  the  results  should  be  Included  In 
the  Investigator’s  report  on  the  case.  (See  IRM 
5700,  Offers  In  Compromise.) 

552  (1-18-80)  9761 

Jeopardy  Assessments 

552.1  (1-18-80)  9761 

References 

The  text  of  the  law  relating  to  leopardy  as- 
sessments Is  set  forth  In  IRC  6861,  6862,  and 
6863  and  IRM  9263,  9329,  and  9634.3. 

552.2  (1-18-60)  6761 

Criminal  Investigation  Division 
Responsibility 

The  Criminal  Investigation  Division  Is  respon- 
sible for  recommending  jeopardy  or  termination 
assessments  In  cases  under  active  considera- 
tion by  Criminal  Investigation  and  In  cases  un- 
der joint  active  consideration  with  Examination 
or  Collection.  In  other  Instances,  special  agents 
should  be  alert  for  Information  Indicating  the 
possible  existence  of  Jeopardy  situations  and 
should  report  such  Information  by  memoran- 
dum to  Ihe  affected  division.  Recommenda- 
tions should  be  prepared  on  Forms  2644  (Rec- 
ommendallon  for  Jeopardy/Termination  As- 
sessment) and  2645  (List  of  Property  Belonging 
to  Taxpayer).  See  IRM  9634,3.  Recommenda- 
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lions  will  be  referred  lor  concurrence  or  com- 
ment to  the  Chief,  Collection  Division;  to  the 
Chlel,  Examination  Division;  to  the  Chlel,  Spe- 
cial Procedures  Stall;  and,  II  time  permits,  to 
District  Counsel  prior  to  referral  to  the  District 
Director  (or  personal  approval. 


552.3  (t-ie-eo)  tret 

Jeopardy  Situations 

(1)  A jeopardy  assessment  Is  recommended 
when  it  appears  that  collection  ol  tax  will  be 
endangered  i(  regular  assessment  and  collec- 
tion procedures  are  followed. 

(2)  In  determining  whether  a |eopardy  as- 
sessment may  be  made  at  least  one  ol  the 
following  three  conditions  must  exist: 

(a)  The  taxpayer  is,  or  appears  to  be,  de- 
signing quickly  to  depart  from  the  United  States 
or  to  conceal  himsell/herself. 

(b)  The  taxpayer  is,  or  appears  to  be,  de- 
signing quickly  to  place  property  beyond  the 
reach  ol  the  Government  by  removing  It  from 
the  United  States,  concealing  It,  dissipating  it, 
or  transferring  it  to  other  persons. 

(c)  The  taxpayer's  (inanclal  solvency  Is  or 
appears  to  be  imperiled.  However,  the  taxpayer 
should  not  be  considered  to  be  insolvent  by 
virtue  ol  the  accrual  ol  the  proposed  deficien- 
cies ol  tax,  penalty,  and  Interest. 

(3)  The  jeopardy  assessment  procedure  Is  a 
drastic  exception  to  the  normally  accepted 
method  ol  assessment  and  collection  of  taxes 
and  should  not  be  used  as  an  additional  penalty 
or  (or  any  other  Improper  purpose.  It  should  be 
used  sparingly  and  care  should  be  taken  to 
avoid  excessive  and  unreasonable  assess- 
ments. It  should  be  limited  to  amounts  which 
reasonably  can  be  expected  to  protect  the  Gov- 
ernment and  must  be  personally  approved  by 
the  District  Director. 

(4)  Notwithstanding  the  existence  ol  one  or 
more  ol  the  above-cited  conditions,  In  any  case 
which  might  cause  serious  inconvenience  to 
the  general  public,  a jeopardy  or  termination 
assessment  should  not  be  made  without  prior 
notilication  to  the  appropriate  Regional  Com- 
missioner. II  necessary,  the  Regional  Commis- 
sioner will  notify  the  Deputy  Commissioner.  Ex- 
amples ol  such  cases  Include  banks,  newspa- 
pers, insurance  companies,  hospitals  and  pub- 
lic utility  companies. 

(5)  Jeopardy  assessment  will  be  withheld  In 
potential  criminal  tax  cases  to  the  extent  neces- 
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sary  to  avoid  Imperiling  successful  investigation 
or  prosecution  ol  such  cases.  On  the  other 
hand,  when  such  action  Is  warranted  In  those 
cases.  It  must  be  taken  whenever  itls  feasible  to 
do  so.  The  District  Director  Is  responsible  lor 
this  practice  when  leopardy  assessment  rec- 
ommendations are  submitted  to  him/her  for 
approval.  See  Policy  Statement  P-4-84. 


552.4  (t-te-eo)  tret 

Investigation  of  Jeopardy 
Assessment  Cases 

(1)  Upon  the  receipt  or  discovery  ol  informa- 
tion indicating  the  presence  ol  any  one  ol  the 
three  jeopardy  situations  enumerated  in 
552.3:(2),  the  special  agent  should  obtain  all 
available  facts  and  evidence  which  will  either 
establish  or  refute  the  existence  ol  a leopardy 
situation.  Promptness  and  discretion  is  ol  the 
essence  in  this  type  ol  Investigation,  since  It 
could  work  to  the  serious  disadvantage  ol  the 
Government  if  the  taxpayer  should  discover 
that  such  an  investigation  or  Inquiry  is  being 
made.  Surveillance  may  be  necessary  In  some 
cases. 

(2)  The  special  agent  should  make  every  ef- 
fort to  locate  all  assets  belonging  to  the  taxpay- 
er and  list  them  In  the  report  recommending  a 
jeopardy  assessment.  However,  to  avoid  un- 
necessary expenses  and  embarrassment  to 
the  Government  through  levying  upon  properly 
in  which,  although  title  stands  in  taxpayer's 
name,  his/her  actual  equity  has  no  marketable 
value,  the  special  agent  should  endeavor  to 
ascertain  II  practicable,  the  nature  and  condi- 
tions of  any  existent  liens  and  encumbrances 
on  the  assets.  The  agent  should  include  this 
Information  In  the  report,  together  with  any  oth- 
er information  that  should  be  considered  In  de- 
termining the  advisability  ol  making  a jeopardy 
assessment. 

(3)  The  mere  levy  ol  a jeopardy  assessment, 
In  the  absence  ol  a showing  by  a defendant  that 
the  defense  ol  the  criminal  case  was  thereby 
hampered,  was  Insufficient  to  preclude  trial  ol 
an  indictment  (or  tax  evasion.  jSummers  v. 
U.S.;  O'Connor,  Kenneth  A.  v,  US. j On  the 
other  hand,  a motion  to  postpone  a criminal  trial 
until  conclusion  of  civil  proceedings  in  Tax 
Court  was  granted  on  the  theory  that  freezing 
the  defendant  s assets  might  prevent  the  re- 
taining ol  counsel  and  accountants  to  help  de- 
fend a net  worth  lax  case  and  thus  depriving  the 
defendant  ol  a lair  trial.  (U.S.  v.  Brodson] 


553  r i-te-eo)  tret 

Termination  Assessments 

553.1  (t-te-to)  tret 

References 

The  text  of  the  law  relating  to  termination 
assessments  Is  set  forth  In  IRC  6851.  Manual 
references  are  In  IRM  8263, 9329,  and  9634.3. 

553.2  (t-tt-eo)  tret 

Introduction 

(1)  Another  type  ol  immediate  assessment 
action  is  the  termination  assessment  of  Income 
tax  under  IRC  6851.  It  may  be  made  only  on 
Income  tax  liabilities.  It  specifically  applies 
when  the  taxable  year  ol  a taxpayer  has  not 
ended,  or  when  the  taxable  year  has  ended  but 
the  due  date  (or  filing  the  return,  or  the  due  date 
as  extended,  has  not  arrived. 

(2)  Criminal  Investigation  Division  responsi- 
bility (or  termination  assessments  Is  stated  in 
Text  552.2.  Termination  assessments  may  be 
made  only  II  at  least  one  of  the  three  conditions 
found  In  Text  552.3  exists. 

553.3  (i-is so)  tret 

Requirements 

(1)  Termination  assessments  must  be  used 
sparingly  and  care  taken  to  avoid  excessive 
and  unreasonable  assessments.  They  should 
be  limited  to  amounts  which  reasonably  can  be 
expected  to  equal  the  ultimate  tax  liability. 

(2)  The  District  Director  or,  for  cases  In  Inter- 
national Operations,  the  Director,  010,  must 
approve  termination  and  leopardy 
assessments. 

(3)  An  assessment  made  as  a result  of  termi- 
nation of  taxable  period  must  be  based  on  a 
reasonable  computation  of  tax  liability.  An  as- 
sessment equal  to  the  amount  of  money  or 
other  valuable  properly  held  by  a person  at  the 
time  of  arrest  Is  not  considered  a reasonable 
computation  unless  supported  by  other  facts. 

(4)  The  basis  used  In  arriving  at  adjusted 
gross  Income  in  terminations  of  taxable  periods 
will  be  stated  The  computation  will  be  deter- 
mined using  an  acceptable  legal  basis  such  as 
a source  and  application  of  funds  statement  or 
a net  worth  computation.  The  following  Infor- 
mation Illustrates  the  types  of  Item9  that  may 
have  to  be  considered  In  order  to  arrive  at  an 
adjusted  gross  income  computation: 

(a)  Cost  of  living  expenses  should  Include 
professional  estimates  by  a narcotics  agent  (or 


other  expert)  as  to  the  "Cost  of  Habit"  for  a 
narcotics  addict. 

(b)  Estimates  of  Income  from  the  sale  of 
narcotics  should  be  supported,  If  possible,  by 
testimony  from  a narcotics  agent  (or  other  ex- 
pert) who  may  have  knowledge  of  the  subject's 
activities. 

(c)  Estimates  of  Income  from  Illegal  gam- 
bling, Including  "gross  take"  and  "payoffs”  may 
be  supported  by  testimony  of  law  enforcement 
officers  who  are  familiar  with  the  gambler's  op- 
erations. Efforts  should  be  made  to  obtain  simi- 
lar testimony  In  cases  Involving  other  illegal 
activities. 

(d)  The  taxpayer  should  be  Interviewed,  If 
feasible,  preferably  before  assessment'ls 
made.  In  order  to  afford  him/her  an  opportunity 
to  explain  questioned  assets,  liabilities,  income 
or  expenses,  filing  history,  etc.  Such  an  Inter- 
view may  also  be  of  value  In  revealing  previous- 
ly unknown  assets,  liabilities,  Income  or 
expenses. 

(e)  Efforts  should  be  made  to  locate  and 
examine  books  and  records,  If  any,  of  the  tax- 
payer to  the  extent  possible  In  the  available 
time. 

560  te-t-eo)  tret 

Crimes  Under  Title  31,  United 
States  Code 

(1)  The  provisions  of  Title  31,  United  States 
Code,  that  are  cited  and  summarized  below 
provide  for  the  punishment  of  crimes  commit- 
ted In  contravention  of  Financial  Recordkeep- 
ing and  Reporting  requirements  of  Treasury 
Regulations,  31  CFR  Part  103. 

(2)  General  Provisions  of  Treasury  Regula- 
tions, 31  CFR  Part  103  Regulations  Section(s). 

(a)  103.22, 103.25(a)  and  103.26.  When 
any  person  engages  in  a currency  transaction 
of  more  than  $10,000  with  a financial  Institution, 
the  financial  institution  must  report  the  Identity 
of  the  person  or  persons  Involved  and  file  a 
report  on  a Currency  Transaction  Report,  Form 
4789,  containing  certain  details  of  the  transac- 
tion within  15  days. 

(b)  103.23(a),  103.23(b)  and  103.25(c). 
Any  person  transporting  or  causing  transporta- 
tion of  more  than  $5,000  of  currency  or  certain 
monetary  Instruments  at  any  one  time,  Into  or 
out  of  the  United  States,  must  file  a report  with 
the  U.S.  Customs  Service  on  a Report  of  Inter- 
national Transportation  of  Currency  or  Mone- 
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tary  Instruments,  Form  4790,  at  the  time  ol 
departure,  malting  or  shipping. 

(c)  103.24  and  103.32.  A person  must  indi- 
cate on  his/her  income  tax  return  whether  or 
not  he/she  has  any  Interest  in  or  authority  over 
a foreign  financial  account. 

(d)  The  Criminal  Investigation  Division  has 
investigative  jurisdiction  for  enforcement  of  (a) 
and  (c)  above.  The  U.S.  Customs  Service  en- 
forces (b). 

(3)  Criminal  Penalties  under  Title  31,  United 
States  Code 

(a)  For  each  willful  violation  of  these  regu- 
lations, a fine  of  up  to  $1,000  and/or  Imprison- 
ment for  not  more  than  one  year  (except  lor 

' recordkeeping  violations  by  insured  banks  and 
savings  and  loan  associations). 

(b)  For  each  violation  of  the  recordkeeping 
requirements,  a fine  of  up  to  $10,000  and/or 
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imprisonmenl  of  not  more  than  five  years  il  the 
violation  is  committed  in  connection  with  the 
violation  of  a Federal  law  punishable  by  impris- 
onmenl for  more  than  one  year. 

(c)  For  each  false  statement  or  represen- 
tation in  any  report  required  by  these  regula- 
tions. a fine  of  not  more  than  $10,000  and/or 
imprisonment  of  not  more  than  five  years. 

(d)  For  each  violation  of  the  reporting  re- 
quirements, a line  of  up  to  $500,000  and/or 
imprisonment  of  not  more  than  live  years  If  the 
violation  is  committed  in  furtherance  of  the 
commission  of  any  other  violation  of  Federal 
law  or  committed  as  part  of  a pattern  of  Illegal 
activity  and  which  Involves  more  than  $100,000 
In  a twelve  month  period. 

(4)  See  also  IRM  9214. 


610  ti-teso)  878t 

Purpose  and  Importance  of 
Reports 

The  result  of  all  the  work  done  by  a special 
agent,  together  with  conclusions  and  recom- 
mendations, is  finally  expressed  in  a written 
report.  The  purpose  ol  a report  is  to  present  in 
suitable  form  all  the  pertinent  facts  relating  to  a 
matter  In  order  that  appropriate  action  may  be 
taken.  To  have  value,  a report  must  be  so  writ- 
ten that  the  reader  comprehends  the  full  signifi- 
cance of  its  contents,  is  convinced  of  its  thor- 
oughness, and  is  willing  to  take  action  based  on 
the  facts  set  forth.  A report  constitutes  a mea- 
sure of  a special  agent’s  ability  and  worth.  It  Is 
an  official  document  and  may  not  be  furnished 
to  any  person  outside  the  Service  without  prop- 
er authorization.  In  a criminal  case,  a report 
ultimately  serves  as  the  basis  for  the  prepara- 
tion and  presentation  of  the  case  for  trial. 

620  o-ia-aoj  »78t 

Planning  and  Writing  Reports 

621  (t-te-eo)  878) 

Essentials  of  a Good  Report 

621.1  (1-18-80)  8781 

Introduction 

It  is  not  an  easy  matter  to  write  a report  which 
will  convey  lo  the  mind  of  the  reader  with  accu- 
racy and  clearness  the  essential  facts  dis- 
closed as  the  result  of  an  Investigation.  Report 
writing  is  an  art  which  requires  study,  practice, 
and  persistent  effort.  Since  the  art  ol  report 
writing  admits  of  no  hard  and  fast  rules  applica- 
ble to  all  cases  at  all  times,  it  must  be  based 
primarily  on  the  broad  ground  of  experience 
and  common  sense.  The  essentials  of  a good 
report  are  fairness,  accuracy,  completeness, 
uniformity,  conciseness,  and  logical 
presentation. 

621.2  (1-18-80)  8781 
Fairness 

Reporting  the  facts  wilh  fairness  is  as  Impor- 
tant as  procuring  them  with  Impartiality.  A spe- 
cial agent  should  always  be  an  unbiased  fact- 
finder, not  a partisan  to  a particular  cause  of 
action.  An  agent  should  report  all  material  facts 
and  evidence  In  such  manner  that  they  speak 
for  themselves  and  require  little  or  no  explana- 
tion of  their  significance.  Any  distortion  of  the 


significance  of  evidence  reacts  against  the  re- 
port writer  and  materially  diminishes  the  value 
of  the  report.  The  taxpayer's  explanation 
should  be  presented  fairly.  When  a special 
agent  quotes,  he/she  should  quote  exactly,  if 
possible,  or,  if  it  Is  not  possible,  he/she  should 
say  so.  Hearsay,  and  rumors,  properly  identified 
as  such,  may  be  Included  in  the  report,  but  only 
if  relevant  and  material  to  the  matter  being  dis- 
cussed. Reports  should  reflect  an  Impersonal 
attitude  and  should  contain  no  offensive  re- 
marks regarding  the  taxpayer. 

621.3  (1-18-80)  8781 

Accuracy 

(1)  Reports  are  the  basis  for  administrative 
and  legal  actions  of  the  utmost  importance, 
Including  the  assessment  of  substantial 
amounts  of  tax  and  penalties  and  criminal  ac- 
tion which  may  result  In  imprisonment.  Accura- 
cy In  every  particular,  therefore,  is  essential. 
Facts  must  be  reported  with  exactness.  The 
report  writer  should  aim  to  present  the  facts  In 
such  manner  that  he/she  will  not  have  to  state 
opinions  and  conclusions  except  In  the  portion 
of  the  report  provided  for  that  purpose.  The 
distinction  between  fact  and  opinion  should  be 
clearly  shown  when  it  Is  necessary  to  explain 
the  theory  of  cases  based  largely  on  circum- 
stantial evidence.  Avoid  using  statements  such 
as:  "The  taxpayer  could  give  no  plausible  expla- 
nation.” That  Is  a conclusion,  and  others  may 
find  that  the  explanation  Is  plausible.  Slate  what 
the  taxpayer  said  and  let  the  evidence  show 
whether  the  statement  Is  worthy  of  belief.  Avoid 
the  phrase  "conclusively  proved.”  Do  not  allow 
conclusions  to  surpass  the  evidence.  A conser- 
vative statement  that  Is  consistent  with  the 
facts  Is  stronger  than  an  exaggeration.  Exag- 
gerations tend  to  raise  doubt  against  all  the 
evidence  presented  in  the  report.  Inaccuracies, 
carelessness  In  detail,  errors  In  computation, 
and  Incorrect  dates  materially  affect  the  value 
of  a report.  Discrimination  in  the  choice  of 
words,  punctuation  which  clarifies  the  meaning, 
and  a correct  application  of  the  rules  of  gram- 
mar are  essential  to  accurate  reports.  Errors  In 
those  essentials  have  an  unfavorable  effect  on 
the  mind  of  the  reader. 

(2)  Avoid  using  slang  and  technical  terms 
Including  those  used  In  accounting.  However,  in 
some  instances  slang  terms  may  be  necessary 
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for  clarity  in  reporting  the  results  ol  Investiga- 
tions. particularly  those  Involving  taxpayers  In 
Illegal  pursuits.  In  such  Instances  the  meaning 
of  the  term  should  be  explained  when  it  is  first 
used  In  the  report.  For  example.  It  may  be  ad- 
vantageous In  a report  concerning  a numbers 
lottery  to  describe  the  nature  of  operation,  In- 
cluding the  slang  terms  used  therein,  before 
presenting  evidence  of  the  violation.  It  numer- 
ous slang  or  technical  terms  are  necessary,  It 
may  be  advisable  to  prepare  a glossary. 


621.4  (i-rs-so;  srst 

Completeness 

(1)  A special  agent  should  present  the  mate- 
rial In  a report  from  the  viewpoint  of  a reader 
having  no  knowledge  of  the  case.  The  agent 
must  exercise  good  judgment  In  selecting  the 
facts  that  are  material  to  the  matter  and  take 
care  that  nothing  essential  to  a complete  under- 
standing of  the  case  will  be  omitted.  Every 
statement  of  material  fact  bearing  on  the  proof 
of  the  allegation  of  violation  should  be  docu- 
mented to  the  extent  necessary  and  possible  to 
establish  its  truth  and  accuracy,  and  the  source 
of  the  evidence  should  be  reported. 

(2)  Likewise,  explanations  of  taxpayers  and 
Important  facts  developed  by  the  investigation 
that  point  to  weaknesses  In  the  case  should  not 
be  omitted.  Subsequent  disclosure  of  facts  Indi- 
cating weaknesses  that  were  known  to  the  re- 
port writer  reflects  unfavorably  on  him/her. 
Moreover,  any  weaknesses  in  a case  should  be 
made  known  before  action  Is  taken  relative  to 
criminal  prosecution  or  settlement  of  the  civil 
liability  In  order  to  prevent  surprise  in  the  course 
of  conferences  or  legal  actions  and  to  give 
reviewers  an  opportunity  to  suggest  means  of 
overcoming  the  weak  points.  However,  specu- 
lation and  conjecture  of  agents  concerning  pos- 
sible defense  theories  have  no  place  in  a factu- 
al report.  The  reader  primarily  Is  Interested  In 
knowing  what  happened  and  how  the  events 
can  be  proved.  The  difficulties  met  by  the  spe- 
cial agent  in  securing  the  Information,  or  In  the 
Ingenuity  used  in  making  the  Investigation,  are 
of  no  interest.  The  writer  should  always  remem- 
ber that  the  report  Is  about  a violation  or  other 
obscured  situation  and  not  about  the  Investiga- 
tion. However,  where  certain  pertinent  evi- 
dence was  not  obtained,  the  special  agent 
should  state  the  avenues  ol  inquiry  pursued  In 
attempting  to  procure  the  evidence  in  order  that 
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no  doubts  may  arise  In  the  reader's  mind  re- 
garding whether  the  Investigation  was  thor- 
ough. Important  matters  In  exhibits  generally 
should  be  narrated  briefly  In  the  report  unless 
the  exhibit  Is  adequately  described  in  an  appen- 
dix and  does  not  require  any  further  explana- 
tion. The  use  of  an  appendix  Is  discussed  In 
625.  Finally,  In  order  to  ensure  completeness, 
the  report  should  be  read  and  revised  as  often 
as  necessary  before  ills  submitted  for  review.  A 
special  agent  should  strive  to  submit  a report  in 
final  form  for  initial  review.  The  agent  should  not 
rely  upon  reviewers  to  complete  the  report  by 
resolving  the  difficulties  encountered  In  the 
Investigation. 

621.5  (i-te-eo)  »7st 

Uniformity 

Reports  should  be  as  uniform  as  possible  for 
each  type  of  case  investigated  by  the  Criminal 
Investigation  Division.  A special  agent  In  one 
division  should  report  the  results  of  an  Investi- 
gation in  the  same  sequence  as  a special  agent 
In  another  division  who  has  conducted  an  In- 
vestigation ol  the  same  type.  In  order  to  pro- 
mote uniformity,  outlines  for  the  various  types 
of  cases  are  furnished  In  IRM  9500;  and  630 
contains  suggestions  and  sample  reports  for 
guides  In  report  writing. 

621.6  (r-ts-ao;  »7«i 

Conciseness 

(1)  Conciseness  suggests  the  removal  of  all 
that  Is  elaborate  or  not  essential.  If  a report 
contains  a mass  of  irrelevant  data,  the  Impor- 
tant matters  will  not  be  clear  to  the  reader. 
There  Is  force  In  brevity.  When  you  have  some- 
thing to  say,  say  It  in  as  few  words  as  you  can. 
The  rule  of  conciseness  applies  to  Individual 
sentence  construction  as  well  as  to  the  whole 
report.  Repetition  and  unnecessarily  lengthy 
descriptions  of  documents  should  be  avoided. 
It  Is  not  necessary  to  copy  Into  the  report  entire 
statements,  letters,  and  exhibits  when  concise 
reference  to  the  principal  points  and  brief  expla- 
nation will  suffice.  T abulatlons  and  schedules  In 
the  form  of  appendices  to  the  report  frequently 
may  be  used  to  reduce  narrative  and  empha- 
size important  facts  relative  to  matters  such  as 
summaries  of  net  worth  or  omltled  sales  and 
analyses  of  bank  accounts. 


(2)  A special  agent  should  not  indulge  in  at- 
tempts to  wit  or  sarcasm;  neither  should  he/she 
refer  to  himself/herself  as  the  "undersigned," 
the  “writer,"  or  “your  agent”.  Do  not  hesitate  to 
state  "the  taxpayer  Informed  me,"  or  "The  tax- 
payer gave  me  (documents  or  books),”  if  that 
information  Is  material.  However,  In  view  of  the 
necessity  for  maintaining  an  Impersonal  atti- 
tude, the  personal  pronouns  "I”  and  "we" 
should  be  used  sparingly.  Avoid  superfluous 
statements  such  as:  "the  following  report  Is 
submitted."  or  "as  the  result  of  Investigation,  I 
have  to  report  as  follows."  The  phrase  “This 
case  relates  to  an  Investigation  of  an  alleged 

evasion  of  Income  tax  by ” may  be 

better  stated  as,  "This  report  relates  to  the 

alleged  evasion  of  Income  tax  by " 

The  statement  "Attached  hereto  as  Exhibit  6 Is 
a sworn  affidavit  of  John  Jones  wherein  he 
testified  . . ."  contains  unnecessary  words. 
Merely  say,  "John  Jones  stated  (Exhibit  6,  affi- 
davit) that . . Avoid  trite  phrases  and  superla- 
tives, and  the  word  "very"  only  on  rare  occa- 
sions. Use  of  the  active  voice  promotes  con- 
ciseness and  accuracy  In  writing.  It  Is  also  more 
forceful.  For  example,  the  statement,  "Informa- 
tion obtained  from  Mr.  Witness  disclosed  that 
the  proceeds  of  the  sale  were  given  by  him  to 
the  taxpayer  on  May  14,  19 ” may  be  re- 

duced In  length  and  made  more  forceful  by 
revision  to,  "Mr.  Witness  said  that  he  gave  the 
proceeds  of  the  sale  to  the  taxpayer  on  May  14, 
19 ."  Use  of  the  active  voice  also  will  elimi- 

nate the  possibility  that  the  report  writer  will 
omit  stating  who  gave  the  proceeds  to  the 
taxpayer. 


621.7  (t-IS-8 0)  8781 

Logical  Presentation 

(1)  A report  otherwise  well  written  may  lose 
its  effectiveness  for  want  of  logical  arrange- 
ment. A mass  ol  data  thrown  promiscuously 
Into  the  report  is  an  Imposition  on  the  reader 
and  an  adverse  reflection  upon  the  writer.  Ef- 
fective presentation  Is  largely  dependent  upon 
adherence  to  the  principles  of  style,  namely; 
unity,  coherence,  and  emphasis. 

(2)  The  principal  ol  unity  requires  adherence 
to  the  single  main  idea  or  proposition  and  exclu- 
sion of  all  matter  that  does  not  tend  to  prove 
that  Idea  or  proposition.  Each  sentence,  para- 
graph, and  division  should  help  to  establish  the 
main  point  of  the  report. 

(3)  Coherence  Is  defined  as  sticking  togeth- 
er. This  principle  counsels  logical  sequence  of 
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thought.  No  one  Is  likely  to  achieve  coherence 
by  chance  or  Inspiration.  It  demands  careful 
planning,  critical  review,  and  frequent  revision 
by  the  report  writer.  Words,  phrases,  and  claus- 
es should  be  so  placed  In  a sentence  that  their 
relationship  is  clear  and  the  meaning  of  the 
sentence  Is  obvious.  Sentences  should  be  so 
arranged  that  the  progress  of  thought  Is  clear 
and  continuous  from  beginning  to  end.  Each 
paragraph  must  bear  an  unmistakable  relation 
to  the  whole  composition,  especially  to  the  par- 
agraph Immediately  preceding  it.  The  most 
common  fault  In  the  presentation  of  evidence  is 
the  failure  to  show  precisely  what  part  it  plays  In 
the  whole  argument  This  failure  Is  sometimes 
due  to  the  fact  that  secondary  matters  are  not 
properly  subordinate  to  the  principal  facts. 
Much  evidence  has  only  a casual  connection 
with  the  main  proposition,  but  the  connection 
must  be  made  evident.  If  the  bearing  of  the 
evidence  Is  not  felt  at  the  point  where  It  Is 
presented,  It  usually  Is  not  felt  at  all.  Each  viola- 
tion, event,  or  circumstance,  and  all  facts  In 
support  thereof,  should  be  narrated  in  full  be- 
fore passing  on  to  the  next  feature  of  the  report. 
Phrases  and  sentences  which  merely  introduce 
an  exhibit  may  Interrupt  the  rea  reader's  train  of 
thought.  In  many  Instances  that  difficulty  may 
be  avoided  by  parenthetical  Insertion  of  exhibit 
numbers  during  discussion  of  the  contents  of 
the  exhibit.  Insofar  as  possible,  references  to 
other  sections  of  the  report  should  be  avoided 
because  the  arrangement  of  the  report  will 
show.the  relationship  between  the  various  facts 
and  events. 

(4)  Emphasis  requires  careful  placement  of 
words,  phrases,  and  sentences  for  the  purpose 
of  calling  attention  to  the  Important  facts.  If  the 
writer  does  not  emphasize  the  more  significant 
Information  the  reader  will  not  retain  the  essen- 
tial facts.  Important  words  or  phrases  should  be 
placed  In  Important  positions — usually  at  the 
beginning  of  a clause  or  sentence,  or  at  the  end. 
The  same  rule  applies  to  the  arrangement  of 
sentences  within  a paragraph.  A new  topic  or 
Idea  should  be  the  subject  of  a new  paragraph. 
A sentence  or  short  passage  requiring  special 
emphasis  may  be  paragraphed  separately.  Im- 
portant matters  can  be  emphasized  by  using 
concrete  terms  and  terse  sentences,  by  num- 
bering and  indenting  a series  of  Important  and 
related  facts,  and  by  using  schedules  and  tabu- 
lations. The  last  mentioned  technique  Is  partic- 
ularly valuable  In  showing  comparisons. 
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622  tt-ti-ao)  trei 

Planning  the  Report 

(1)  Before  starting  to  write  a report,  the  spe- 
cial agent  should  have  in  mind  a definite  outline 
of  the  arrangement  in  which  the  facts  and  evi- 
dence may  be  presented  In  the  most  effective 
manner.  The  best  arrangement  rarely  Is  the 
order  In  which  the  facts  were  developed  during 
the  investigation.  A good  general  plan  Is  to  state 
the  problem,  present  the  results  of  the  Investi- 
gation, and  set  forth  the  conclusions  and  rec- 
ommendations. The  outlines  In  the  IRM  9512.2 
and  Handbook  Exhibit  600-3  are  guides  for 
uniform  arrangement  of  data  In  the  report.  De- 
tails under  the  various  headings  should  be  ar- 
ranged in  paragraphs  each  confined  to  a partic- 
ular topic.  Special  agents  may  use  the  method 
of  assembling  the  facts  and  evidence  Into  a 
coherent  and  logical  presentation  which  he/ 
she  finds  most  effective.  Keep  In  mind  the  wit- 
ness who  will  produce,  Identity,  and/or  testify 
about  each  item  of  evidence.  The  use  of  either 
an  outline  or  an  arrangement  based  on  append- 
ices and  exhibits  is  suggested  to  assist  In  as- 
sembling material  for  the  report. 

(a)  In  using  the  former  method,  prepare  an 
outline  of  the  topics  or  events  considered  es- 
sential to  proof  of  the  violation,  or,  with  respect 
to  reports  not  relating  to  violations,  to  accom- 
plishment of  the  purpose  of  the  report.  List 
under  each  topic  the  pertinent  (acts  and  evi- 
dence. New  agents  may  find  It  helpful  to  list  the 
evidence  in  detail.  The  amount  of  detail  can  be 
reduced  with  the  acquisition  of  experience  and 
facility  in  writing  reports.  When  the  outline  is 
finished,  study  it  and  make  any  revisions  neces- 
sary to  ensure  compliance  with  the  principles  of 
completeness,  conciseness,  unity,  coherence, 
and  emphasis.  Since  each  topic  ordinarily  will 
be  the  subject  o(  a paragraph,  the  special  agent 
can  direct  his/her  attention  to  the  writing  of 
each  paragraph  on  the  basis  of  the  topical 
outline. 

(b)  In  lieu  of  an  outline,  effective  presenta- 
tion can  be  accomplished  by  arranging  append- 
ices, exhibits,  and  workpapers  In  logical  order 
based  on  the  above-mentioned  principles  ol 
good  writing,  and  discussing  each  fact  and 
event  In  that  order.  Consideration  also  should 
be  given  to  the  order  desirable  for  presentation 
of  the  evidence  in  court. 

(2)  One  of  the  first  steps  In  making  ready  to 
write  a report  regarding  a fraud  case  Is  to  pre- 
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pare  the  summaries  of  income,  tax,  penalties, 
and  adjustments.  In  cases  based  on  specific 
items,  the  criminal  items  should  be  segregated 
from  the  civil  items.  The  civil  items  are  technical 
adjustments  based  upon:  mere  clerical  errors; 
mistaken  Ideas  relative  to  some  regulation  or 
requirement  of  the  Internal  Revenue  Service; 
adverse  decisions  on  controversial  questions; 
erroneous  legal  or  accounting  advice  on  which 
the  taxpayer  honestly  relied;  and  items  which 
the  taxpayer  Is  unable  to  substantiate.  The  civil 
items  could  also  Include  unreported  Income 
and  other  adjustments  which  pertain  to  a year 
or  years  (or  which  prosecution  Is  not  being  rec- 
ommended. When  appropriate,  technical  ad- 
justments should  be  grouped  Into  summary 
topics.  With  respect  to  criminal  cases,  the  spe- 
cial agent  should  determine  before  beginning 
the  report  which  criminal  items  are  to  be  pro- 
posed for  use  in  the  criminal  proceedings,  and 
whether  there  are  any  technical  adjustments 
favoring  the  taxpayer  that  should  be  offset 
against  the  additional  income. 

623  (t-ie-eo)  erei 

Reports  on  Related  Cases 

(1)  As  a general  rule,  a separate  report  shall 
be  written  for  each  case.  However,  if  the  facts 
and  events  concerning  two  or  more  related  tax- 
payers or  case  classifications  are  the  same  or 
are  Intermingled,  the  results  of  the  related  in- 
vestigations shall  be  set  forth  In  the  report  re- 
garding the  principal  violator  or  classification. 
For  example,  when  an  Investigation  discloses 
evidence  of  tax  evasion  by  a corporation  and  its 
principal  officers,  the  report  on  the  president  of 
the  corporation  may  serve  as  the  focal  point  for 
assembling  and  presenting  the  facts  and  evi- 
dence regarding  all  taxpayers  Involved  includ- 
ing the  corporation.  Similarly,  violations  of  the 
excise  and  occupational  taxes  on  wagering  in- 
volving one  taxpayer  or  several  closely  related 
taxpayers  should  be  discussed  In  one  report. 
Regional  guidelines  will  be  followed  In  all  cases 
In  which  there  Is  any  uncertainty  as  to  the  need 
for  separate  reports. 

(2)  Notations  shall  be  made  on  the  Index 
cards  pertaining  to  the  related  cases  to  show 
the  number  of  the  case  file  containing  the  re- 
port, and  a cross-reference  sheet  shall  be 
placed  in  each  of  the  related  case  files. 


(3)  When  consolidating  two  or  more  delend- 
ants  in  one  report,  consideration  should  be  giv- 
en to  ensuring  that  a sound  basis  lor  a joint  trial 
exists.  The  absence  of  evidence  ol  a conspira- 
cy to  violate  tax  laws,  lack  of  a common  viola- 
tion to  be  charged,  problems  of  venue,  or  other 
factors  may  Indicate  that  the  defendants  are 
entitled  to  separate  trials.  If  so.  separate  reports 
Should  be  written  with  duplication  of  exhibits 
where  appropriate. 

624  ri-ts-eoj  »7»i 

Format  of  Reports 

624.1  o-is-ao;  s?«i 

Address 

(1)  Reports  shall  be  addressed  as  follows: 

District  Director,  Internal  Revenue 

Service 

Attention:  Chief,  Criminal  Investigation 
Division 

Name  of  District  (city  and  state) 

(2)  The  address  of  the  originating  office  will 
be  shown  on  the  first  page  of  each  report. 

(3)  See  IRM  9267. 5:(1)  regarding  the  ad- 
dressing of  grand  jury  reports. 

624.2  (t-rs-s o)  t?ti 

Subject 

The  subject  of  the  report  consists  of  the 
name,  the  current  address,  and  the  taxpayer 
Identification  number  of  the  principal  person  or 
legal  entity  in  whose  name  the  case  was  con- 
cerned. The  address  will  consist  of  the  street 
address,  city  and  state  where  an  individual  re- 
sides or  a corporation  has  its  principal  office.  If 
the  facts  and  evidence  concerning  related  cas- 
es are  included  in  one  report,  the  subjects  of  the 
related  cases,  properly  Identified  as  such,  shall 
be  shown  below  the  subject  of  the  principal 
case.  Related  cases  not  discussed  In  the  report 
will  be  mentioned  In  the  introduction  but  will  not 
be  Included  In  the  subject  heading.  It  Is  not 
necessary  that  the  subject  include  the  type  of 
violation  or  the  years  Involved,  since  that  infor- 
mation Is  set  forth  In  the  opening  paragraph  of 
the  report  and  the  general  classification  of  the 
violation  Is  Indicated  by  the  case  number.  Text 
624.4  and  the  sample  reports  contain  suggest- 
ed lorms  for  presenting  the  subject  of  a report. 
The  name  and  current  address  (including  street 
address,  city,  state  and  zip  code)  of  the  taxpay- 
er's representative  should  be  listed  below  the 
subject. 


624.3  ft-re-so)  3731 

Case  Number  and  Designation 

In  order  to  provide  uniformity,  the  case  num- 
ber should  be  typed  a single  space  below  the 
subject  on  the  first  page  of  all  reports  and  intra- 
Service  communications  relative  to  numbered 
cases.  The  case  number  also  should  be  typed 
in  the  upper  left  corner  of  each  succeeding 
page  of  a report.  When  a report  covers  more 
than  one  person  or  classification,  only  the  num- 
ber relating  to  the  principal  violator  will  appear 
on  the  succeeding  pages.  A designation  Indi- 
cating the  nature  of  the  report  should  be  placed 
on  the  initial  page  Immediately  under  the  case 
number.  Reports  should  bear  a designation  of 
"Final"  for  those  closing  a case,  and  "Supple- 
mental" for  those  submitted  after  the  case  is 
closed.  The  designations  "Parole,"  "Jeopardy 
Assessment,"  "Inadequate  Records,"  "Ar- 
rest,” "Legal  Action,”  "Claim  for  Reward,"  and 
"Special  Investigation”  should  be  used  where 
appropriate.  The  types  of  reports  Included  In 
the  terms  "Special  Investigation"  and  "Legal 
Action"  are  set  forth  in  IRM  9500.  Correspon- 
dence relating  to  collateral  Inquiries  should 
bear  the  designation  "Collateral  Request"  or 
"Collateral  Reply"  below  the  case  number. 

624.4  (t-ts-so)  8731 

Sample  Subjects  and 
Designations 

(t)  Assume  that  an  investigation  disclosed 
evidence  ol  tax  evasion  by  a corporation  and 
two  of  its  officers,  and  that  the  evidence  is  to  be 
presented  in  the  report  relative  to  the  president, 
who  Is  the  principal  violator.  The  sub|ect  should 
be  shown  as  follows: 

In  re:  IM.  BIO  SSM  000  00-0000 

1010  Blank  Street 
Chicago.  Illinois  60647 
36730321 B 
Final 

Related  Cases: 

JOHN  R.  MINUTE  SSN:  000-00-0000 
4321  South  Quincy  Street 
Chicago.  Illinois  60635 
36730296E 

BIG  CORPORATION.  INC.  EIN:  00-0000000 
4354  North  State  Street 
Chicago,  mmols  60632 
367303258 

(2)  Assume  that  an  investigation  disclosed 
evidence  of  tax  evasion  by  three  Individuals 
who  reside  and  conduct  business  as  a partner- 
ship In  Boston,  Massachusetts,  and  that  John 
Doe,  the  partner  who  Is  responsible  for  mainte- 
nance of  the  records,  Is  the  principal  violator. 
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Tho  subject  ot  the  report  should  be  shown  as 
follows: 

In  is  JOHN  OOE  SSN  000-00-0000 
4533  High  Slide) 

Boston,  Massachusetts  02135 

04730322C 

Final 

Related  Cases 

JAMES  ROE  SSN  OOCMXV-OOOO 
6346  Main  Street 
Boston,  Massachusetts  02 164 
047303240 

JOSEPH  MOE  SSN:  000-00-0000 
2538  Elm  Street 
Boston.  Massachusetts  02134 
04730326F 

(3)  The  name  and  address  of  the  taxpayer's 
representative  should  be  shown  as  follows: 

Representative: 

C.  W.  LAW,  Attorney 
100  Ewe  Street 
Chicago,  Illinois  60651 

624.5  (i-\a so)  9701 

Approval  Stamps 

Approval  stamps  should  be  placed  on  the 
signature  page  of  a report,  thus  providing  a 
uniform  location  for  information  regarding  ap- 
provals and  improving  the  appearance  of  the 
first  page  of  the  report. 

624.6  (1-10-00)  0701 

Assembly  of  a Report 

(1)  A report  should  be  assembled  in  the  fol- 
lowing manner,  although  It  Is  recognized  that  all 
reports  will  not  include  each  of  the  listed  parts: 

(a)  Table  of  Contents. 

(b)  Body  of  Report. 

(c)  List  of  Exhibits. 

(d)  List  of  Witnesses. 

(e)  Appendices. 

(I)  Exhibits. 

(2)  The  page  number  shall  be  In  the  center  at 
the  bottom  ol  each  page,  preceded  and  fol- 
lowed by  a hyphen,  l.e.,  -6-. 

624.7  (1-10-00)  0701 

Identification  of  Principals, 

Witnesses,  Etc. 

The  names  of  individuals,  corporations,  part- 
nerships, and  other  business  and  taxable  enti- 
ties will  be  typed  in  capital  letters  when  and 
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wherever  used  in  reports  of  investigations  as 
well  as  In  correspondence  between  Criminal 
Investigation  Division  offices  relating  to  Investi- 
gations. (See  IRM  9512.) 
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Appendices  and  Exhibits 


625.1  (M-io-01)  O70i 

General 

(1)  In  cases  involving  a detailed  computation 
of  net  worth,  bank  deposits,  or  expenditures,  or 
numerous  fraudulent  items,  clarity  in  reporting 
may  best  be  accomplished  by  presenting  the 
details  in  appendices  and  including  In  the  body 
of  the  report  only  brief  summaries  thereof,  to- 
gether with  a general  discussion  of  the  related 
evidence.  Narrative  in  the  report  may  be  re- 
duced by  Including  on  the  appendix,  in  addition 
to  the  pertinent  figures,  a brief  description  of 
each  item,  a reference  to  exhibits  containing 
the  documents  supporting  each  item,  and  the 
name  of  any  witness  who  will  produce  docu- 
ments and  testify  regarding  each  item.  It  Is  not 
necessary  to  discuss  in  the  body  of  the  report 
each  Item  on  the  appendix.  However,  the  report 
shall  contain  a description  of  the  appendix;  a 
brief  summary  or  restatement  of  totals,  If  such  Is 
applicable;  and  an  explanation  of  any  signifi- 
cant particulars  or  details  that  are  not  made 
evident  by  inspection  of  the  appendix.  Since 
appendices  are  essential  to  a complete  under- 
standing of  any  case  wherein  they  are  used, 
they  shall  be  typed  or  reproduced  in  sufficient 
quantities  tor  inclusion  with  each  copy  of  the 
report.  With  respect  to  cases  Involving  the  tabu- 
lation of  numerous  items  which  can  be  assem- 
bled Into  groups,  a clear  and  concise  presenta- 
tion may  require  placing  on  the  basic  appendix 
only  the  total  amount  for  each  group  and  tabu- 
lating the  items  comprising  the  group  on  sup- 
porting appendices  or  schedules.  For  example. 
In  a net  worth  case  embracing  numerous  bank 
accounts  and  holdings  of  stocks  and  real  es- 
tate, the  compulation  of  net  worth  on  the  basic 
appendix  should  show  the  aggregate  cost  or 
other  value  of  the  bank  accounts,  the  stocks, 
and  the  real  estate,  and  the  various  items  In- 
cluded in  each  total  should  be  set  forth  on 
separate  appendices  or  schedules.  Samples  of 
appendices  are  provided  in  Exhibits  600-2 
through  600-6. 
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(2)  Exhibits  are  an  essential  part  of  a report. 
They  may  consist  of  originals  or  copies  of  state- 
ments and  documents,  such  as  affidavits,  tran- 
scripts of  Interviews,  contemporaneous  memo- 
randums, canceled  checks,  invoices,  bank  rec- 
ords, books  of  account,  and  transcripts  or  anal- 
yses of  accounts  and  records  and  related  work- 
papers.  It  generally  is  not  feasible  to  provide 
extra  copies  of  exhibits  consisting  of  checks, 
invoices,  bank  records,  account  books,  long 
detailed  transcripts,  and  similar  documents. 
However,  the  copy  of  the  report  which  is  re- 
tained at  the  office  having  responsibility  for  the 
conduct  of  the  Investigation  should  include  a 
copy  of  each  exhibit  if  such  is  available.  The 
latter  suggestion  particularly  applies  to  affida- 
vits, memorandums  or  transcripts  of  interviews, 
and  workpapers. 

(3)  The  body  of  the  report  should  contain 
reference  to  the  exhibits  and  appendices,  and 
the  appendices  should  contain  reference  lo  ex- 
hibits which  consist  of  supporting  documents. 
Such  reference  may  be  to  Individual  exhibits  or 
groups  of  related  exhibits.  For  example,  the 
report  may  state:  "Appendix  A is  a summary  of 
the  unreported  receipts  from  sales,  and  Exhib- 
its B through  25  are  copies  of  documents  in 
support  thereof.  Including  canceled  checks.  In- 
voices and  affidavits."  Important  matters  in  ex- 
hibits generally  should  be  explained  In  the  re- 
port. However,  In  many  instances  documents, 
such  as  Invoices,  checks,  and  bills  of  lading 
require  only  a brief  description.  If  a document  of 
that  nature  Is  adequately  described  on  an  ap- 
pendix, no  further  explanation  may  be  neces- 
sary. When  mentioning  or  referring  to  a docu- 
ment that  Is  submitted  as  an  exhibit,  including 
the  written  statement  of  a witness,  insert  the 
exhibit  number  In  parentheses  immediately  fol- 
lowing the  reference.  In  most  instances  it  Is 
unnecessary  to  state  that  the  document  Is  sub- 
mitted as  Exhibit  1.  An  exhibit  is  underlined  the 
first  time  (only)  It  is  mentioned  in  the  report  so 
the  reader  will  know  when  he/she  sees  an  ex- 
hibit number  whether  It  Is  being  discussed  for 
the  first  time  or  has  previously  been  referred  to. 

(4)  It  Is  suggested  In  622  that  the  special 
agent,' before  beginning  a report,  arrange  the 
proposed  appendices  and  exhibits  In  the  order 
of  planned  presentation  of  facts  and  evidence, 
and  that  he/she  prepare  the  report  by  discuss- 
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ing  the  appendices  and  exhibits  in  that  order.  In 
many  instances  the  agent  will  find  it  necessary 
to  rearrange  those  documents  for  more  effec- 
tive presentation.  When  the  report  Is  complet- 
ed, the  exhibits  should  be  assembled  in  the 
order  in  which  they  are  originally  mentioned  in 
the  report,  and  they  should  be  numbered  for 
easy  reference.  II  a number  of  documents  such 
as  canceled  checks  are  Included  in  one  exhibit, 
give  each  document  a sub-exhibit  number.  For 
example,  if  Exhibit  11  consists  of  16  canceled 
checks,  the  checks  should  be  numbered  from 
1 1-1  to  1 1-1 6.  Each  exhibit  should  be  examined 
to  determine  whether  it  is  properly  identified. 
The  source  of  the  exhibit  should  be  shown, 
especially  if  it  consists  of  a transcript  or  summa- 
ry. If  the  exhibits  are  numerous  they  should  be 
bound  separately  from  the  report.  Index  tabs 
may  be  used  to  facilitate  reference. 

(5)  The  report  should  include  a list  ol  exhibits 
containing  the  number  and  a description  of 
each  exhibit.  The  content  andarrangement  of  a 
list  of  exhibits  is  illustrated  in  the  sample  report 
on  a specific  item  case  (Exhibit  600-2).  It  is 
suggested  that  a copy  of  the  list  of  exhibits  be 
mounted  immediately  under  the  cover  sheet  for 
the  exhibit  file  itself.  This  will  eliminate  having  to 
use  the  special  agent's  report  as  the  index. 

(6)  The  appendices  should  be  attached  as 
part  of  the  report  and  should  be  listed  in  the 
table  of  contents.  Pre-lettered  tab  dividers 
(Documents  6654-A  through  F)  should  be 
used,  if  available,  to  Identify  appendices.  If 
there  are  more  than  six  appendices,  the  addi- 
tional letters  (G,  H.  etc.)  should  be  typed  on  the 
reverse  (blank)  side  of  the  dividers. 

(7)  Where  the  statement  ol  a witness  or  sub- 
ject is  lengthy  It  may  be  helpful  to  prepare  a 
synopsis  of  fhe  Important  answers  and  attach 
this  as  a cover  sheet  to  the  exhibit.  The  summa- 
ry should  be  quite  brief,  desirably  not  more  than 
one  line  for  each  point,  and  should  be  refer- 
enced to  appropriate  question  or  page  and  line 
numbers. 

625.2  (I-10-0O)  9701 

Exhibits— Supplemental  Reports 

Exhibits  submitted  with  original  and  supple- 
mental reports  should  be  numbered  in  continu- 
ous sequence.  This  procedure  is  desirable  in 
order  to  clearly  Identify  which  exhibits  were  sub- 
mitted with  each  report.  Thus,  If  the  last  exhibit 
to  the  special  agent's  final  report  Is  numbered 
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51.  the  lirst  exhibit  with  the  supplemental  report 
will  be  numbered  52. 

625.3  (i-ta-ao)  »7«i 

Documents  Submitted  with 
Collateral  Reports 

Documents  submitted  with  a collateral  report 
should  not  be  marked  as  exhibits,  because  they 
may  later  be  submilted  with  the  special  agent's 
final  report  at  which  time  they  will  be  assigned  a 
number.  If  only  a lew  documents  are  transmit- 
ted as  enclosures  with  a collateral  report,  it 
usually  is  unnecessary  to  assign  any  numbers 
to  them.  However,  II.  lor  reasons  such  as  the 
volume  ol  documents  to  be  transmitted,  it  is 
desirable  to  identity  the  enclosures  by  number, 
such  Identification  should  be  made  either  by 
attaching  a paper  tag  to  the  document  or  by 
enclosing  the  document  In  a marked  envelope. 

626  (6-n-ao)  irai 

List  ot  Witnesses 

(1)  The  list  ol  witnesses  is  an  essential  part  ol 
a report  on  a criminal  case.  It  Is  especially  im- 
portant to  the  United  States  Attorney  and  to  any 
agent  who  assists  in  the  preparation  ol  the  case 
for  trial,  particularly  In  Instances  where  the  spe- 
cial agent  who  had  conducted  the  Investigation 
and  had  written  the  report  Is  not  available.  The 
list  ol  witnesses  frequently  Is  used  by  the  United 
States  Attorney  as  the  basis  lor  Issuing 
subpoenas. 

(2)  The  witnesses  may  be  listed  In  alphabeti- 
cal order.  In  the  order  In  which  they  are  men- 
tioned In  the  report,  or  In  the  probable  order  ol 
their  appearance  in  the  trial.  II  the  latter  proce- 
dure Is  used,  consideration  should  be  given  to 
an  arrangement  which  will  provide  lor  the  Intro- 
duction ol  documents  required  In  Ihe  testimony 
ol  subsequent  witnesses.  The  name,  address, 
telephone  number,  and  title  or  other  Identifica- 
tion ol  each  witness  should  be  set  forth,  togeth- 
er with  a reference  to  any  exhibit  or  appendix 
that  Is  pertinent  to  his/her  testimony  and  to  the 
records  and  other  evidence  he/she  may  be 
expected  to  produce  or  Identity.  The  use  ol 
such  references  will  eliminate  the  need  lor  a 
summary  ol  each  witness's  probable  testimony 
as  part  ol  the  list  ol  witnesses. 

(3)  However,  the  list  ol  witnesses  should  In- 
clude a summary  ol  the  testimony  of  the  special 
agent,  cooperating  officer,  and  other  key  wit- 
nesses. This  description  should  be  a briel  out- 
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line  or  statement  concerning  all  matters  about 
which  the  witness  can  be  expected  to  testily.  II 
those  mailers  are  set  forth  in  exhibits  consisting 
ol  workpapers  or  records  ol  interviews,  such  as 
memorandums,  transcripts,  and  altidavits,  a 
briel  Identification  together  with  reference  to 
the  appropriate  exhibit  numbers,  is  sufficient  If 
reference  is  made  to  a detailed  transcript  ol  an 
Interview,  the  numbers  ol  the  specific  pages  or 
answers  that  contain  important  statements  of 
the  taxpayer  or  the  witness  should  be  refer- 
enced. Reference  also  should  be  made  to  ap- 
pendices that  contain  descriptions  ol  evidence 
that  will  be  presented  by  a special  agent.  For 
example,  assuming  that  Appendix  A Is  a net 
worth  statement  and  that  the  special  agent's 
testimony  is  required  to  establish  the  cost  of 
certain  assets,  the  description  ol  the  special 
agent's  testimony  In  the  list  ol  witnesses  should 
Include  a statement  that  he/she  can  testily  re- 
garding the  cost  ol  the  properties  at  Columbus, 
Ohio,  and  the  automobile  (Appendix  A,  items  4, 
6,  and  10).  The  sample  report  on  a specific  Item 
case  (Exhibit  600-2)  contains  a sample  list  ol 
witnesses,  which  provides  an  illustration  ol  the 
procedure  lor  describing  the  testimony  of  key 
witnesses. 

(4)  In  some  Instances  It  may  be  necessary  to 
list  one  witness  who  will  produce  and  identify 
certain  records  and  another  who  will  testify  rela- 
tive thereto.  Listing  the  name  ol  a person  who 
can  be  expected  to  appear  as  a witness  is 
preferable  to  showing  only  the  name  ol  a corpo- 
ration. bank,  or  other  organization,  especially 
where  an  Individual  has  custody  of  records  or 
has  an  Intimate  knowledge  ol  the  records  and 
transactions  involved.  In  cases  where  evidence 
Is  available  to  rebut  a probable  defense,  it  may 
be  advisable  to  list  the  witnesses  who  will  testify 
In  the  event  that  the  principal  presents  the  an- 
ticipated defense.  Witnesses  of  that  nature 
should  be  Identified  as  rebuttal  witnesses. 

(5)  The  special  agent  may  prepare  the  list  of 
witnesses  as  the  report  Is  written.  The  use  ol 
appendices  containing  names  ol  witnesses  and 
the  procedure  ol  capitalizing  names  ol  witness- 
es, as  explained  In  624.7,  will  assist  In  the  prep- 
aration ol  a complete  list  ol  witnesses.  When 
the  report  has  been  written,  the  special  agent 
should  review  the  tacts  and  evidence  to  deter- 
mine whether  a witness  has  been  listed  lor 
each  Item  ol  evidence. 


627  (i-ta-eo)  »7st 

Table  of  Contents 

A table  ol  contents  showing  subject  matter 
and  page  numbers  should  be  submitted  with 
any  report  exceeding  ten  pages.  It  should  be 
designed  to  provide  quick  reference  to  Impor- 
tant features  ol  the  case,  and  the  amount  ol 
detail  will  be  determined  by  the  length  ol  the 
report  and  the  circumstances  ol  the  case.  Any 
appendices  to  the  report  should  be  listed  In  the 
table  of  contents. 


630  (i-rs-s o)  0781 

Types  of  Final  Reports 


631  (l-IS-SO)  0781 

Introduction 

(1)  This  text  ol  the  Handbook  Is  concerned 
with  reports  on  Investigations  relating  to  fraud 
and  miscellaneous  criminal  law  violations.  The 
following  suggestions  and  samples  are  provid- 
ed, not  as  Indexible  rules  which  must  be  fol- 
lowed in  all  reports,  but  as  guides  to  assist 
special  agents  in  writing  reports  within  the  gen- 
eral framework  ol  the  outlines  In  IRM  9500. 

(2)  Whenever  a prosecution  recommenda- 
tion Is  contemplated,  the  special  agent  should 
discuss  findings  and  proposed  recommenda- 
tions with  Ihe  Immediate  supervisor  prior  to  pre- 
paring the  dnal  report.  The  agent  should  obtain 
the  supervisor’s  opinion  as  to  the  sufficiency  ol 
the  Investigation  conducted.  In  writing  the  re- 
port, the  special  agent  Is  responsible  lor  using 
clear  and  correct  language,  lor  Its  mathematical 
accuracy,  lor  proper  descriptions  ol  each  exhib- 
it and  tor  presenting  all  material  fact9  In  an 
impartial  manner.  An  experienced  special 
agent  Is  expected  to  attain  report  writing  prod- 
clency  which  will  permit  him/her  to  submit  pros- 
ecution reports  In  dnal  typed  form  to  the  super- 
visor lor  review  and  processing.  In  non-prose- 
cution cases  the  special  agent  Is  expected  to 
submit  the  report  in  dnal  typed  form. 

(3)  Final  prosecution  reports  in  the  Criminal 
Investigation  Division  are  presented  In  either 
the  narrative  format  or  the  optional  format 
styles  ol  report  writing. 

(4)  Text  633  through  633.7  discuss  the  rec- 
ommended outline,  format,  and  content  of  the 
narrative  report.  Exhibit  600-2  presents  a sam- 
ple specific  Item  case  written  In  the  narrative 
format. 


(5)  Exhibit  600-3  shows  a comparison  be- 
tween the  narrative  and  optional  format  reports, 

(6)  Text  634  through  634.(10)  discuss  the 
recommended  outline,  format  and  content  ol 
the  optional  report.  Exhibit  600-4  presents  a 
sample  specific  Item  case  written  in  Ihe  optional 
format. 

(7)  Exhibit  600-5  presents  a sample  net 
worth  case  written  In  the  narrative  format;  and 
Exhibit  600-6  presents  a sample  Bank  Depos- 
its case  written  In  the  narrative  format. 


632  (1-18-80)  0781 

Outline  for  Final  Reports  on 
Prosecution  Cases 

(1)  Introduction. 

(2)  Summary  ol  Cooperating  Officer's 
Findings. 

(3)  History  of  Taxpayer. 

(4)  Evidence. 

(5)  Explanation  and  Defense. 

(6)  Facts  Relating  to  Intent. 

(7)  Conclusions  and  Recommendations. 


633  (1-18-80)  0781 

Tax  Fraud  Cases  (Prosecution) 


633.1  d-18-80)  078i 

Introduction 

(1)  The  Introduction  to  the  report  should  con- 
tain a brief  mention  or  discussion  of  any  of  the 
following  matters  that  are  pertinent  to  the  case: 

(a)  Type  of  violation. 

(b)  Tax  periods  Involved  in  the 
Investigation. 

(c)  Name  and  address  (city  and  state)  of 
taxpayer. 

(d)  Bu9lnes9  or  vocation  ol  the  taxpayer. 

(e)  Origin  ol  the  case.— The  origin  may  be: 
regular  examination,  confidential  source,  claim 
for  refund,  or  special  program.  Do  not  use  the 
term  "routine  audit."  If  significant,  state  how  the 
Criminal  Investigation  Division  acquired  Juris- 
diction. The  special  agent  should  not  In  any  part 
of  the  report  Identify  an  Informant  by  name, 
occupation,  or  relationship.  If  an  Investigation 
resulted  from  an  Informant's  communication, 
merely  state  that  the  Information  was  obtained 
from  a confidential  eource.  (See  IRM  9373. 3:(8) 
and  P-1-190.) 
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(()  Names  end  (ides  ol  cooperating  offi- 
cers.— The  term  "cooperating  officer”  does  not 
Include  special  agents.  The  report  should  be 
signed  by  all  special  agents  who  significantly 
participated  In  the  Investigation  exclusive  of 
collateral  inquiries.  It  it  Is  anticipated  that  a spe- 
cial agent,  including  one  who  conducted  a col- 
lateral inquiry,  will  be  called  as  a witness,  that 
matter  should  be  covered  In  the  evidence  sec- 
tion and  In  the  list  of  witnesses. 

(g)  Date  the  taxpayer  was  first  notified  that 
his/her  returns  were  under  examination  by  the 
Internal  Revenue  Service. — Brief  description 
as  to  when,  by  whom,  and  how  the  taxpayer  was 
notilied.  This  information  Is  particularly  Impor- 
tant if  the  taxpayer  raises  a defense  ot  voluntary 
disclosure.  The  date  the  taxpayer  was  first  con- 
tacted by  a special  agent  should  also  appear  In 
the  introduction  ot  the  report.  The  report  should 
contain  a statement  concerning  whether  the 
special  agent  explained  his/her  function  to  the 
taxpayer  and  advised  the  taxpayer  of  his/her 
Constitutional  rights  under  existing  guidelines. 

(h)  Notice  of  reexamination. — If  the  Inves- 
tigation Includes  tax  periods  previously  exam- 
ined, mention  that  a notice  of  reexamination 
was  Issued  to  the  taxpayer,  (See  IRM  9324.4) 

(I)  Representative  of  taxpayer. — State  the 
names  and  addresses  ot  current  representa- 
tives of  the  taxpayer,  and  whether  they  are 
enrolled.  Indicate  whether  powers  of  attorney 
have  been  tiled.  Include  as  exhibits  copies  ot 
the  latest  powers.  (See  IRM  9359.2) 

())  Related  cases. — Mention  any  related 
cases  not  discussed  In  this  report,  such  as  cas- 
es Involving  attempted  bribery  or  Impeding  an 
officer.  Include  a brief  statement  concerning 
the  status  ot  any  related  case  currently  under 
Investigation  by  the  Criminal  Investigation 
Division. 

(k)  Statement  that  prosecution  Is  recom- 
mended tor  designated  years. 

(l)  Brief  description  of  the  method  used  In 
the  evasion  or  other  violation.  Mention  the 
method  ot  determining  the  Income  lor  use  In 
criminal  proceedings  It  other  than  specific  Item. 
It  the  Income  tor  civil  purposes  Is  computed  on  a 
different  basis,  mention  that  tact. 

(m)  Periods  of  Limitations. — Present  In 
tabular  form  Information  relative  to  the  dates  on 
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which  prosecution  will  be  barred  tor  the  tax 
periods  Included  in  the  recommendation  for 
criminal  proceedings  and  the  dates  on  which 
the  period  ot  limitations  on  assessment  of  tax 
will  expire.  Include  in  the  tabulation,  when  ap- 
propriate, Information  concerning  any  exten- 
tlons  ot  the  period  lor  assessment  ot  ‘ax.  Dis- 
cuss briefly  any  unusual  circumstances  that  ex- 
tend the  period  of  limitation  on  prosecution, 
such  as  the  taxpayer's  being  a fugitive  from 
justice  or  absence  trom  the  United  Slates. 

(n)  Venue. — Mention  the  judicial  district  in 
which  the  returns  were  tiled.  If  venue  might  lie  In 
more  than  one  judicial  district,  mention  the  dis- 
tricts involved  and  briefly  state  the  basis  on 
which  each  might  have  jurisdiction.  The  (acts 
and  evidence  relative  to  the  matter  of  venue 
should  be  discussed  In  the  section  of  the  report 
relating  to  evidence.  See  IRM  932(10). 

633.2  11-19-60)  9761 

Summary  of  Cooperating  Officer's 
Findings 

(1)  This  section  of  the  report  concerns  the 
civil  liability  except  for  cases  wherein  the  In- 
come proposed  (or  use  In  criminal  proceedings 
Is  the  same  as  that  Involved  In  the  civil  case.  If 
the  Income  lor  both  purposes  Is  the  same,  men- 
tion that  (act.  Consideration  should  be  given  to 
any  ot  the  following  matters  which  are  pertinent 
to  the  case: 

(a)  Reference  to  the  cooperating  officer's 
report,  a copy  ot  which  should  be  submitted  as 
an  exhibit.  Do  not  repeat  details  Included  In  that 
report. 

(b)  Tabulation  of  the  Income  and  tax  re- 
ported, it  any,  and  the  Income,  tax  and  penalties 
proposed  as  a result  of  the  Investigation.  This 
Includes  all  additional  taxes  and  penalties  ot 
other  taxpayers  which  directly  result  from  the 
case,  such  as  victims  ot  "tax  experts,"  Involved 
corporations,  partners  and  spouses,  It  not  as- 
signed (or  Investigation  ot  their  separate  tax 
liabilities.  It  the  report  relates  to  more  than  one 
taxpayer,  there  should  be  a separate  tabulation 
tor  each.  Lengthy  tabulations  may  be  set  forth 
on  an  appendix  to  the  report.  Exhibit  600-1 
contains  sample  torms  of  tabulation. 
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(c)  The  computation  ot  income  tor  criminal 
proceedings  should  be  reconciled  with  the  de- 
termination ot  Income  shown  by  the  Internal 
revenue  agent's  report.  In  some  cases,  It  Is 
sufficient  to  point  out  the  dilterences  by  means 
of  a brief  narrative  statement;  in  others,  the 
summary  may  be  presented  as  an  appendix 
(Exhibit  600-1).  Unless  the  technical  adjust- 
ments have  an  unusual  slgnilicance,  the  special 
agent  should  merely  mention  in  the  report  that 
such  adjustments  are  explained  in  the  internal 
revenue  agent's  report.  Details  of  the  criminal 
computation  should  be  reserved  tor  the  section 
relating  to  evidence.  In  some  cases  on  net 
worth,  expenditures,  or  bank  deposits,  adjust- 
ments should  be  made  to  account  for  technical 
and  nonfraudulent  Increases  in  reported 
Income. 

(d)  The  block  adjustment  method  sets 
forth  in  tabular  (orm  the  items  of  income  and 
expenses  as  shown  by  the  tax  return,  the  crimi- 
nal and  civil  adjustments,  the  corrected  income 
(or  criminal  purposes  and  the  corrected  income 
shown  in  the  revenue  agent’s  report.  This  meth- 
od may  be  used  (it  appropriate)  in  cases  involv- 
ing numerous  adjustments  alfecting  both  the 
criminal  and  civil  computations  It  this  would 
provide  a clearer  presentation  than  a summary 
ot  only  the  adjustments.  The  block  adjustment 
method  ordinarily  lends  Itself  more  to  specific 
Item  type  of  cases  and  usually  only  for  years 
recommended  tor  prosecution.  Items  ot  income 
and  expenses  that  are  not  changed  by  any 
adjustment  should  be  grouped  together  by  cat- 
egories and  explained  In  a footnote.  The  use  of 
this  method,  which  requires  a separate  sched- 
ule (or  each  tax  year  Involved,  will  in  most  in- 
stances supplement  appendices  rather  than  re- 
place them.  However,  In  cases  Involving  sever- 
al tax  periods,  a simultaneous  presentation  ot 
the  evidence  for  all  periods  shall  be  used  it  a 
separate  discussion  of  the  evidence  tor  each 
year  will  result  In  duplication.  An  example  of  a 
block  adjustment  method  of  summarizing  in- 
come and  adjustments  is  illustrated  in  Exhibit 
600-1  as  an  alternative  method  of  presenting 
Appendix  A. 

(e)  Gross  Income  means  all  Income  trom 
whatever  source  derived,  Including  (but  not  lim- 
ited to)  the  following  Items  (26  USC  6f): 

1 Compensations  for  services,  including 
tees,  commissions,  and  similar  items. 

2 Gross  Income  derived  from  business 
(use  gross  profit). 

3 Gains  derived  from  dealings  In  proper- 
ty (use  gain  before  the  50  percent  deduction). 
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4 Interest. 

5 Rents  (use  gross  rents). 

6 Royalties. 

7 Dividends  (after  exclusion). 

8 Alimony  and  separate  maintenance 
payments. 

9 Annuities. 

10  Income  from  life  Insurance  and  en- 
dowment contracts. 

11  Pensions. 

12  Income  from  discharge  ot 
indebtedness. 

13  Distributive  share  ot  partnership 
gross  income  (separately  calculate  the  distrib- 
utive share  ot  partnership  business  profit  and 
distributive  share  of  partnership  gross  rents, 
etc). 

14  Income  in  respect  to  a decedent. 

15  Income  trom  an  interest  in  an  estate 
or  trust. 

(f)  Gross  income  figures  are  used  by  U.S. 
Attorneys  In  complaints,  Informations,  and  in- 
dictments filed  against  taxpayers  In  willlul  fail- 
ure to  file  Income  tax  cases.  Therefore,  if  the 
special  agent's  report  Involves  the  alleged  will- 
ful failure  to  file  income  tax  returns,  and  if  the 
case  is  based  on  specific  items  or  bank  depos- 
its, the  gross  Income  In  each  prosecution  year 
should  be  shown  In  the  Summary  ot  Cooperat- 
ing Otficer’s  Findings.  The  amount  of  gross 
Income  is  generally  determinable  in  such  cases 
and  should  be  Included  In  this  section  (Exhibit 
600-6).  If  the  special  agent  uses  the  net  worth 
method  ot  proof  In  a tailure  to  tile  case,  adjusted 
gross  Income  or  taxable  Income  would  be  used 
rather  than  gross  Income. 

(g)  Discuss  briefly  any  significant  action 
taken  by  either  the  Government  or  the  taxpayer 
with  respect  to  the  civil  liability,  Including  the 
tiling  of  delinquent  or  amended  returns.  Set 
forth  the  (acts  concerning  any  assessments 
and  resulting  payments  or  collections,  or  any 
voluntary  payments  for  the  years  Involved  in  the 
investigation.  Tabulate  the  taxes  and  penalties 
assessed  It  they  are  different  trom  those  pro- 
posed In  the  cooperating  officer's  report.  Dis- 
cuss any  unusual  circumstances  and  mention 
any  anticipated  action  of  significance,  such  as 
the  Imminence  of  proceedings  betore  the  Tax 
Court.  If  no  action  has  been  taken  concerning 
the  civil  liability,  mention  that  fact. 
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633.3  (i-is-so)  976i 

History  of  Taxpayer 

(1)  In  narrating  Ihe  history  of  the  taxpayer, 
the  special  agent  should  identity  the  sources  ot 
Information  and  should  Include  Information  rel- 
ative to  any  of  the  following  matters  that  are 
pertinent  to  the  case,  with  particular  emphasis 
on  the  criminal  period: 

(a)  Individual. 

1 Personal  information, 
a Name  and  alias. 

b Age,  citizenship,  physical  and  men- 
tal health. 

c Location  of  residence  (city  and 
state)  during  years  involved. 

d Marital  status  and  number  of 
dependents. 

e Education, 
f Military  service, 
g Reputation  and  criminal  record, 
h A copy  of  the  taxpayer's  criminal 
record  should  be  submitted  with  the  report  as 
an  exhibit  to  support  the  narrative. 

2 Financial  Information. 

a Business  addresses  during  the 
years  involved. 

b Sources  of  Income, 
c Taxpayer's  connection  with  busi- 
ness emphasizing  responsibility  and  participa- 
tion in  the  income  producing  and  accounting 
phases. 

d General  familiarity  with  books  of 

account. 

e Knowledge  of  tax  matters. 

(b)  Partnership  or  corporation. 

1 Name  and  address. 

2 Nature  of  business. 

3 Date  formed  or  date  and  place  of 
Incorporation. 

4 Partnership — names  of  partners  and 
terms  ot  partnership  agreement.  Corporation — 
names  and  titles  of  all  officers  during  the  tax- 
able periods,  and  shares  ot  stock  owned  by 
each  II  essential  to  case. 

5 Corporation — names  of  officers  In  ac- 
tive control  and  particular  duties  or  responsibili- 
ties of  each. 

6 Statement  concerning  whether  the 
business  is  still  in  operation. 

(2)  If  facts  and  circumstances  relative  to  the 
history  of  Ihe  taxpayer  constitute  part  of  Ihe 
evidence  of  the  violation,  they  should  be  Includ- 
ed In  the  section  of  Ihe  report  concerning  the 
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evidence  for  use  in  criminal  proceedings.  This 
procedure  is  particularly  applicable  to  cases  In 
which  evidence  of  the  taxpayer's  financial  his- 
tory in  prior  years  establishes  or  corroborates 
the  starling  point  for  a net  worth  or  similar  com- 
putation, and  to  cases  in  which  willful  Intent  may 
be  Inferred  from  actions  of  the  taxpayer  during 
prior  years.  Care  should  be  exercised  to  avoid 
unnecessary  repetition.  If  facts  concerning  the 
history  of  the  taxpayer  are  included  in  the  evi- 
dence section  of  the  report,  a brief  mention 
thereof  In  the  history  section,  together  with  ref- 
erence to  the  part  of  the  report  containing  the 
Information,  is  sufficient. 

633.4  (1-10-60)  9761 

Evidence 


633.41  (1-16-00)  6761 

Evidence  In  Support  of  Civil 
Penalties 

(1)  This  part  of  the  report  should  set  out  the 
facts  and  evidence  to  support  any  civil  penalties 
recommended  by  the  special  agent.  Separation 
of  Ihe  evidence  proposed  for  use  In  the  criminal 
proceeding  from  that  relating  specifically  to  the 
civil  penalties  will  be  helpful  not  only  to  United 
States  Attorneys  and  others  who  are  primarily 
concerned  with  the  criminal  phase  of  the  case, 
but  also  to  attorneys  who  are  concerned  with 
the  civil  aspects  of  the  case.  Thl9  pari  of  the 
report  should  contain  a discussion  of  the  nature 
and  extent  of  the  evidence  available  to  support 
recommended  civil  penalties.  Evidence  which 
pertains  to  both  the  criminal  phase  and  recom- 
mended civil  penalties  should  be  covered  in  the 
part  of  the  report  concerning  evidence  for  use  In 
the  criminal  proceeding,  with  a reference  there- 
to being  Included  In  this  part  of  the  report  This 
part  of  Ihe  report  would  also  cover  evidence 
available  In  support  of  civil  penalties  recom- 
mended with  respect  to  tax  periods  or  taxpay- 
ers not  Included  In  the  recommendation  for 
prosecution.  Documentary  evidence  should  be 
mentioned  in  the  report  and  retained  for  subse- 
quent  use  In  connection  with  Ihe  civil 
settlement. 
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(2)  Evidence  to  support  the  civil  fraud  penal- 
ty In  a willful  failure  to  tile  case  or  with  respect  to 
tax  periods  not  included  in  the  prosecution  rec- 
ommendation should  be  clearly  set  forth,  In- 
cluding a summary  of  the  facts  relating  to  the 
requisite  fraudulent  intent.  Such  evidence 
should  be  of  the  type  which  will  establish  that 
some  part  of  the  underpayment  of  tax  is  due  to 
fraud.  Allhough  it  Is  sufficient  to  refer  to  other 
parts  of  the  report  which  cover  such  material, 
the  portions  of  the  report  concerning  intent  and 
the  evidence  for  use  in  the  criminal  case  usually 
do  not  contain  such  Information  concerning  tax- 
payers or  tax  periods  not  included  in  the  prose- 
cution recommendation.  Furthermore,  the  facts 
and  evidence  to  support  a criminal  charge  of  a 
willful  failure  to  tile  a return  are  not  necessarily 
sufficient  to  establish  the  specific  fraudulent 
intent  required  to  sustain  the  civil  fraud  penalty 
since  a criminal  charge  of  willful  failure  to  file 
may  be  established  without  proof  of  such  fraud- 
ulent Intent.  Some,  but  not  all,  of  the  Indications 
of  fraud  which  should  be  supported  by  evidence 
mentioned  In  this  section  of  the  report,  where 
applicable,  are  such  affirmative  acts  as  keeping 
a double  set  of  books,  making  false  entries  or 
alterations,  or  false  invoices  or  documents,  de- 
struction of  books  or  records,  concealment  of 
assets  or  covering  up  sources  of  Income,  han- 
dling of  one's  affairs  to  avoid  making  the  rec- 
ords usual  In  transactions  of  the  kind  and  any 
conduct,  the  likely  effect  of  which  would  be  to 
mislead  or  to  conceal. 


633.42  (i-M-ez)  0761 

Evidence  for  Use  In  Criminal 
Proceedings 

(1)  This  section  is  concerned  with  the  evi- 
dence which  Is  anticipated  to  be  used  as  the 
Government's  criminal  case.  Every  substantial 
fact  should  be  documented.  The  evidence 
should  include  not  only  proof  of  additional  In- 
come but  also  any  available  proof  pertaining  to 
the  disposition  of  funds  and  any  related  evi- 
dence of  Intent,  ft  also  should  Include  any  ad- 
missions of  the  taxpayer. 

(2)  Since  venue  might  lie  In  more  than  one 
district,  the  special  agent  should  determine  the 
following  facts  during  the  Investigation  and  doc- 
ument Ihem  In  the  evidence  section: 

(a)  Residence  and  principal  business  ad- 
dress at  the  time  the  alleged  offense  was 
committed. 

r-N 


(b)  Place  where  records  were  maintained, 
where  the  returns  were  prepared,  and  where 
the  returns  were  signed. 

(c)  Location  of  the  post  office,  If  the  return 
was  mailed,  or  the  Internal  Revenue  Service 
office  If  delivered. 

(d)  Other  pertinent  evidence  which  might 
aid  In  establishing  venue  outside  Ihe  judicial 
district  In  which  the  District  Director's  office  Is 
located  or  which  might  assist  in  resolving  ques- 
tions arising  from  defendant’s  motion  for  a 
change  In  venue.  See  IRM  932(10). 

(3)  Any  evidence  ot  Intent  that  Is  closely  re- 
lated to  evidence  regarding  the  filing  and  prepa- 
ration of  returns,  the  maintenance  of  books  and 
records,  and  the  receipt  or  disposition  ot  in- 
come should  be  presented  with  the  discussion 
of  those  topics.  The  facts  relating  to  Intent  will 
then  be  repeated  In  concise  outline  form  in  the 
section  of  the  report  provided  for  that  purpose. 

(4)  In  order  to  make  the  evidence  section 
adaptable  to  use  in  a criminal  trial,  the  special 
agent  may  introduce  such  evidence  in  the  order 
proposed  for  presentation  In  court  Insofar  as 
that  procedure  is  consistent  with  coherence 
and  continuity  In  the  report.  This  suggestion 
applies  not  only  to  the  order  of  Introducing  wit- 
nesses but  also  to  the  form  of  presenting  the 
testimony  of  each  witness.  For  example,  In  nar- 
rating the  Information  furnished  by  a witness, 
state  the  name,  address  (city  and  state),  and 
title  or  other  identification  of  the  witness,  and 
the  name  of  any  organization  which  he/she 
may  represent.  Mention  the  evidence  which 
he/she  may  be  expected  to  produce  and  Ihe 
pertinent  information  which  he/she  has  fur- 
nished. In  most  Instances  it  i9  preferable  to 
discuss  the  complete  testimony  of  a witness  at 
one  point  In  the  report  rather  than  to  present 
part  under  one  topic  and  part  under  another. 
For  example,  if  a witness  furnishes  information 
relating  to  both  evidence  of  the  receipt  of  In- 
come and  evidence  of  Intent,  his/her  complete 
testimony  generally  should  be  discussed  in 
connection  with  the  receipt  of  income.  This  sug- 
gestion, however,  should  not  prevent  the  spe- 
cial agent  from  discussing  part  of  the  Informa- 
tion furnished  by  a witness  under  one  topic  and 
part  under  another  when  that  presentation  pro- 
motes clarity,  coherence,  and  emphasis  In  the 
report.  In  some  Instances  It  will  be  necessary  to 
set  forth',  either  before  or  after  Introducing  a 
witness'  proposed  testimony,  sufficient  back- 
ground Information  to  show  its  relevancy. 
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(5)  This  part  ol  the  report  should  include  any 
facts  indicating  weaknesses  In  the  evidence 
and  the  reliability  of  witnesses.  It  will  not,  how- 
ever, contain  any  conclusions.  Avoid  using  the 
words  "proves,”  "seems,"  "appears." 

(6)  The  following  matters,  if  pertinent  to  the 
case,  should  be  considered  In  this  part  of  the 
report,  but  the  order  ot  presentation  should  be 
varied  with  the  tacts  of  the  particular  case. 
Topic  headings  should  be  used  when  appropri- 
ate, but  in  many  instances  the  evidence  may 
not  be  adaptable  to  segregation  Into  topics. 

(a)  Information  regarding  the  filing  of 
returns. 

1 This  topic  concerns  the  returns  for  the 
tax  periods  Involved  In  the  recommendation  for 
prosecution  and  any  other  returns  which  consti- 
tute a part  of  the  evidence.  In  failure  to  file  cases 
it  Is  essential  to  establish  that  the  taxpayer 
knew  the  requirement  to  file  Income  tax  returns. 
Copies  of  available  Income  tax  returns  preced- 
ing the  first  recommended  prosecution  year 
should  be  furnished  unless  it  has  been  estab- 
lished that  the  taxpayer  has  never  filed  a return. 
Copies  of  returns  tiled  after  the  periods  for 
which  prosecution  was  recommended  should 
also  be  furnished. 

2 The  record  of  filing  original  and 
amended  returns  may  be  Set  forth  In  a schedule 
with  the  following  headings: 

Tax  Period 
Serial  No. 

Date  Filed 
Exhibit  No. 

3 One  photostat  of  each  return  should 
be  submitted  as  an  exhibit. 

4 Introduce  the  exhibit  containing  a cer- 
tificate of  assessments  and  payments  (Form 
4340,  for  non-AOP  returns)  or  a computer  tran- 
script (Form  4303,  for  ADP  returns)  for  whatev- 
er current  and  prior  tax  periods  are  pertinent  to 
the  criminal  phase  of  the  case. 

5 Present  facts  regarding  the  Identifica- 
tion of  the  returns  including  the  signature, 
sources  and  amounts  of  Income  reported,  de- 
ductions claimed,  and  any  other  significant  mat- 
ters. This  may  involve  merely  a statement  that 
the  taxpayer  in  the  presence  of  the  named  offi- 
cers Identified  this  data. 

6 Sot  forth  any  pertinent  evidence  con- 
cerning who  tiled  the  returns  of  the  tax  periods 
tor  which  prosecution  is  proposed;  when  those 
returns  were  filed;  and  how,  i.e.,  mailed,  or  tiled 
at  an  ollico  of  the  Internal  Revenue  Service. 
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7 If  no  returns  were  tiled,  mention  that 
fact  and  Introduce  the  exhibit  containing  the 
certification  of  the  District  Director  or  other  ap- 
propriate Internal  Revenue  Service  representa- 
tive. Include  any  admissions  ot  the  taxpayer 
that  returns  were  not  filed. 

8 Include  as  exhibits  all  requests  for  Ex- 
tensions (of  time  to  file).  Set  forth  the  pertinent 
evidence  concerning  the  Request  for  Exten- 
sions including  date  filed,  place  filed,  reason  for 
requesting  extension,  date  to  which  extension 
granted,  and  reasons,  if  any,  when  extension 
was  denied. 

(b)  Evidence  regarding  preparation  of 
returns. 

1 Introduce  the  statement  of  the  person 
who  prepared  the  alleged  fraudulent  returns. 
Whenever  possible  submit  as  an  exhibit  a copy 
of  that  person’s  affidavit  or  a transcript  of  his/ 
her  testimony  under  oath.  The  Information 
which  should  be  obtained  from  this  witness  Is 
set  forth  In  Exhibit  300-5. 

2 Include  any  pertinent  statements  by 
the  taxpayer. 

(c)  Description  of  books  and  records  ot 
taxpayer. 

1 Describe  the  taxpayer's  books  and 
records  and  their  relationship  to  the  tax  returns. 
Insert  all  evidence  which  bears  on  the  taxpay- 
er’s knowledge  of  and  responsibility  for  the  rec- 
ordkeeping process.  Statements  under  oath  or 
affidavits  should  be  Included  from  bookkeep- 
ers, accountants  or  other  persons  Involved  In 
keeping  the  taxpayer's  records. 

2 Discuss  the  circumstances  under 
which  access  to  the  records  was  obtained  with 
particular  emphasis  on  any  unusual  circum- 
stances, such  as  discovery  of  records  subse- 
quent to  the  taxpayer’s  denial  of  their  existence 
or  the  refusal  to  produce  all  or  part  of  the  rec- 
ords. Mention  what  records  of  the  taxpayer 
were  examined,  and  state  who  reconciled  the 
books  and  records  with  the  returns.  Submit  as 
an  exhibit  a memorandum  of  the  cooperating 
otticer  or  the  special  agent  relative  to  this. 

3 In  net  worth,  bank  deposits,  and  ex- 
penditures cases,  It  Is  particularly  Important  that 
available  evidence  showing  lack  of  records,  or 
their  Incompleteness  or  Inadequacy  be  submit- 
ted. Present  pertinent  dotails  concerning  any 
oral  or  written  notice  given  the  taxpayer  regard- 
ing his  inadequate  records. 


(d)  Theory  of  proof  to  be  followed,  or  the 
type  of  case  to  be  presented,  I.e.,  specific  Item, 
net  worth,  bank  deposits,  expenditures,  or  a 
combination  thereof.  Any  facts  showing  a pat- 
tern or  scheme  of  evasion  may  be  narrated  at 
this  point.  Such  facts  also  relate  to  Intent  and  in 
some  cases  It  may  be  preferable  to  cover  them 
in  connection  with  that  matter.  In  net  worth  and 
similar  cases  the  evidence  of  sources  of  In- 
come may  be  introduced  at  this  point,  or  In 
some  cases  It  may  be  more  effectively  present- 
ed In  connection  with  other  evidence.  Mention 
other  methods  of  determining  income  which 
may  be  used  as  corroboration  of  the  method 
recommended  for  use  In  criminal  proceedings. 
Complete  presentation  of  the  alternative  meth- 
od(s),  which  may  consist  ol  one  or  more  of 
those  listed  above  or  a percentage  mark-up 
computation,  may  be  set  forth  in  a subsequent 
pari  of  the  evidence  section  if  the  special  agent 
believes  that  detailed  presentation  will  make 
the  report  more  conclusive. 

(e)  In  net  worth,  expenditure,  and  bank  de- 
posit cases,  the  evidence  corroborating  the 
starting  point  may  be  presented  here,  prepara- 
tory to  the  Introduction  of  evidence  relating  to 
the  prosecution  period.  In  some  instances  it 
may  be  preferable  to  reverse  that  order  of  pre- 
sentation. The  net  income  should  be  estab- 
lished for  such  number  of  prior  to  subsequent 
years  as  may  be  required  to  support  the  starting 
point.  The  taxpayer’s  filing  record  and  copies  of 
available  income  tax  returns  should  be  fur- 
nished for  at  least  five  years  immediately  pre- 
ceding the  starting  point  and  for  all  years  be- 
tween that  point  and  the  first  prosecution  year. 
If  any  of  the  required  returns  are  not  available,  a 
certification  of  the  District  Director  relative  to 
the  amounts  of  tax  paid  should  be  submitted, 
togelher  with  photostats  or  transcripts  of  any 
available  taxpayer's  retained  copies  of  perti- 
nent returns.  If  the  taxpayer's  Income  in  years 
for  which  Ihe  returns  are  unavailable  cannot  be 
determined  from  other  sources,  the  maximum 
net  income  which  might  have  been  reported  on 
the  missing  returns  may  be  computed  on  the 
basis  of  the  tax  paid.  Since  statements  of  as- 
sessments and  payments  do  not  Include 
amount  withheld  from  salaries  or  wages,  such 
method  of  computing  estimated  Income  may 
not  be  feasible  unless  records  such  as  those  of 
employers  or  the  Social  Security  Administralion 
can  be  utilized  to  reconstruct  the  amounts  of 
salaries  or  wages  received. 


(0  Tabulation  of  corrected  income. — This 
topic  comprehends  a summary  of  the  Items 
which  are  proposed  tor  use  In  criminal  proceed- 
ings and  a comparison  of  corrected  Income  with 
reported  Income.  It  may  relate  to  specific  Items 
of  omitted  Income  and  overstated  expense,  or 
to  a summary  of  a computation  based  on  net 
worth,  bank  deposits,  or  expenditures.  Sug- 
gested forms  of  presentation  are  furnished  In 
the  sample  reports. 

1 In  computing  corrected  Income  involv- 
ing a self-employed  individual  who  earns  self- 
employment  Income  as  defined  in  IRC  1402(a), 
(b).  and  (c)  Include  In  the  computations  for  crim- 
inal purposes  the  corrected  self-employment 
tax  figures  whenever  the  original  fraudulent  re- 
turn reflects  an  amount  of  self-employment  tax. 
Further,  In  a criminal  case  Involving  multiple 
fraudulent  returns,  the  corrected  self-employ- 
ment tax  figures  should  be  computed  for  each 
return  where  9elf-employment  tax  would  be  ap- 
plicable If  self-employment  taxes  are  reported 
on  any  of  the  fraudulent  returns.  Criminal  com- 
putations will  continue  to  exclude  self-employ- 
ment tax  figures  In  failure  to  file  cases  or  in 
cases  where  none  of  the  fraudulent  returns 
reflect  a self-employment  tax  figure. 

2 The  Criminal  Section  of  the  Tax  Divi- 
sion. Department  of  Justice,  has  requested  that 
Income  averaging  computations  be  prepared 
and  forwarded  to  the  Department  of  Justice  In 
all  cases  where  applicable  and  base  year  data 
Is  ascertainable,  regardless  of  whether  an  In- 
come averaging  election  was  made  by  the  tax- 
payer. Pertinent  returns  should  be  requisitioned 
for  base  periods  at  the  outset  of  all  income  tax 
investigations.  As  appropriate,  requests  should 
be  made  for  Information  of  base  period  data  to 
the  taxpayer  or  the  taxpayer’s  return  preparer  at 
the  Initial  Interviews.  Where  applicable,  the  de- 
termination of  Income  averaging  may  be  most 
effectively  accomplished  through  the  use  of  an 
appendix  to  the  Special  Agent’s  Report. 

3 Base  period  data  should  be  computed 
as  follows: 

a In  those  Instances  Involving  a return 
filed  for  a pre-prosecution  base  period,  base 
period  data  will  be  obtained  from  such  filed 
return.  Base  period  data  as  reported  on  a filed 
return  will  be  adjusted  only  when  such  adjust- 
ments are  In  the  taxpayer’s  favor  or,  If  In  favor  of 
the  government,  are  subject  to  proof  beyond  a 
reasonable  doubt  as  constituting  Income  addi- 
tional to  that  reported. 
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b Base  period  data  Is  not  to  be  com- 
puted by  reconstructing  the  amount  of  taxable 
income  reported  on  the  basis  of  tax  liability 
reflected  per  Service  records  (other  than  lax 
returns),  such  resulting  figure  being  unaccept- 
ably susceptible  to  inaccuracy  due  to  the  vari- 
ables involved. 

(g)  Evidence  of  income. — With  reference 
to  cases  involving  several  tax  periods,  a simul- 
taneous presentation  of  the  evidence  for  all 
periods  shall  be  used  if  a separate  discussion  of 
the  evidence  for  each  year  (specific  adjust- 
ments, nel  worth  items,  bank  deposits)  will  re- 
sult in  duplication.  The  first  item  should  be  dis- 
cussed for  all  years  Involved  before  the  evi- 
dence relative  to  the  next  Item  Is  presented. 
Pertinent  facts  relating  to  occurrences  in  the 
investigation  prior  to  its  status  as  a joint  investi- 
gation should  be  furnished.  Those  facts  include 
statements  made  by  the  taxpayer  to.  or  In  the 
presence  of,  the  cooperating  officer,  and  the 
latter's  memorandums  concerning  those  mat- 
ters should  be  submitted  as  exhibits.  The  evi- 
dence in  specific  item  cases  should  establish 
the  receipt,  omission,  and  intent  relating  to 
each  understatement  of  income  and  the  over- 
statement and  intent  relating  to  each  false  de- 
duction or  expense.  Consideration  also  should 
be  given  to  any  relevant  evidence  regarding  the 
disposition  of  funds,  which  may  consist  ol  evi- 
dence showing  Increases  in  net  wodh  or  proof 
of  the  disposition  of  specific  amounts.  In  net 
worth  and  similar  cases,  furnish  any  available 
evidence  of  specific  items  of  omitted  Income, 
and  If  possible,  show  how  they  are  reflected  in 
the  increased  net  worth. 

(h)  Evidence  ol  any  collateral  violation, 
l.e.,  false  statements  or  documents  and  other 
violations  included  In  the  same  case  classifica- 
tion as  the  principal  violation.  The  special  agent 
should  not  recommend  alternative  or  multiple 
criminal  charges  without  a sound  basis.  In  most 
instances  collateral  violations  such  as  conspir- 
acy and  false  statements  require  additional  evi- 
dence which  should  be  separately  presented  f o 
support  each  specific  charge. 

(i)  Unreported  interest  from  certificates  of 
deposit — If  the  specific  Item  omitted  Is  Interest 
from  a certificate  of  deposit,  see  Text  423.2  for 
Information  that  is  required  in  the  final  report. 

633.5  (i-ie-ao)  tr» t 

Explanation  and  Defense 
(t)  In  this  part  of  the  report  the  special  agent 
shall  set  forth  explanations  of  the  taxpayer, 
facts  regarding  his/her  attitude  toward  the  In- 
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vesligation,  facts  indicating  his/her  defense, 
and  rebuttal  evidence.  If  any  of  those  mailers 
have  been  discussed  in  detail  in  a previous  part 
of  the  report,  this  section  should  contain  only  a 
briel  summary  of,  or  reference  to.  the  preceding 
discussion. 

(2)  Admissions  of  the  taxpayer  relative  to  the 
receipt  of  income  or  to  intent  in  the  matter 
should  be  presented  with  the  other  facts  con- 
cerning those  topics,  even  though  such  admis- 
sions were  made  In  connection  with  his/her 
explanation. 

(3)  The  taxpayer's  explanation  and  lads  de- 
veloped during  the  investigation  may  indicate  a 
probable  defense.  Since  this  seclion  of  the  re- 
port shall  include  only  facts  and  evidence,  any 
conclusions  regarding  the  taxpayer's  explana- 
tion and  defense  will  be  reserved  for  the  section 
provided  lor  that  purpose.  The  special  agent 
should  not  engage  in  speculation  or  conjecture 
about  possible  defenses  in  the  report. 

(4)  If  a District  Criminal  Investigation  Confer- 
ence (see  Text  342.4)  was  held  at  the  comple- 
tion of  the  investigation  to  discuss  with  the  tax- 
payer the  criminal  features  of  the  case,  set  forth 
the  results  thereof  and  submit  as  an  exhibit  a 
transcript  or  memorandum  of  the  proceedings. 
Admissions  made  by  the  taxpayer  during  the 
conference  should  be  included  with  the  evi- 
dence of  the  receipt  of  Income  or  the  facts 
relating  to  intent,  as  appropriate.  In  that  event,  It 
may  be  advisable  to  Introduce  the  exhibits  per- 
taining to  the  conference  althe  point  where  that 
occurrence  is  first  mentioned. 

(5)  Introduce  any  available  evidence  to  con- 
trovert the  probable  defenses,  including  a dis- 
cussion of  the  efforts  made  to  verify  the  asser- 
tions of  the  taxpayer. 

(6)  Present  the  facts  relating  to  the  extent 
that  the  taxpayer  and  his/her  representatives 
were  cooperative  or  uncooperative  during  the 
Investigation, 


633.6  (i-is-so) 

Facts  Relating  to  Intent 

This  section  of  the  report  will  contain  an  out- 
line or  succinct  summary  of  the  evidence  of, 
Intent  presented  in  preceding  sections  of  the 
report,  together  with  a discussion  of  any  addi- 
tional evidence  of  intent. 


633.7  (r-n-eo)  srei 

Conclusions  and 
Recommendations 

(1)  The  special  agent  shall  identify  the  fea- 
tures of  the  case  on  which  a recommendation 
for  criminal  prosecution  is  based  and  shall  pres- 
ent an  appraisal  of  the  related  facts  and  evi- 
dence. In  making  this  appraisal,  the  agent 
should  consider  the  facts  set  out  In  the  evi- 
dence section,  including  those  indicative  of  de- 
fenses and  the  reliability  of  witnesses.  He/she 
also  may  comment,  If  pertinent,  on  the  factual 
significance  of  any  item  of  evidence,  and  on  any 
unusual  circumstances  in  the  case.  The  special 
agent  shall  state  his/her  conclusions  regarding 
whether  the  available  evidence  of  any  violation 
disclosed  through  the  Investigation  is  sufficient 
to  establish  a successful  prosecution.  Attention 
should  be  given  In  this  section  of  the  report  to 
the  flagrancy  ol  the  violation  and  any  evidence 
of  a non-cooperative  or  hostile  attitude  on  the 
part  of  the  'axpayer. 

(2)  The  special  agent  shall  make  specific 
recommendations  concerning  the  institution  of 
criminal  proceedings,  including  the  particular 
penal  sections  of  law  and  tax  periods  Involved 
In  each  recommendation. 

(3)  Specific  recommendations  also  shall  be 
made  respecting  the  assertion  of  any  appropri- 
ate civil  penalties  within  the  jurisdiction  of  the 
Criminal  Investigation  Division.  If  the  case  In- 
volves tax  periods  for  which  prosecution  is  not 
recommended,  the  special  agent  shall  Identify 
the  evidence  relied  upon  for  the  penalty  recom- 
mendations relating  to  such  periods,  and  shall 
set  forth  the  reasons  for  recommending  against 
prosecution. 

633.8  (i-ta-eo)  «7et 

Sample  Reports,  Tax  Fraud  Cases 

(1)  The  sample  reports  illustrate  the  format 
ol  reports  and  methods  of  presenting  and  ar- 
ranging facts,  evidence,  and  conclusions.  Al- 
though In  practice  the  organization  of  material 
in  each  report  will  depend  upon  the  particular 
facts  and  circumstances  of  the  case,  the  sam- 
ples can  be  used  as  guidelines  for  effective 
presentation.  The  sample  reports  concern  hy- 
pothetical situations  and  are  not  designed  to 
provide  either  qualitative  or  quantitative  stan- 
dards for  evaluating  the  sufficiency  of  evidence. 
Since  lists  of  exhibits  and  witnesses  usually  are 
similar  in  format,  samples  thereof  are  included 
with  only  the  first  sample  report.  Likewise,  sam- 
ples of  only  one  appendix  ere  provided  in  cases 


involving  two  or  more  appendices  that  would  be 
similar  In  content  and  arrangement.  To  illustrate 
a technique  that  may  be  used  to  facilitate  refer- 
ence to  the  probable  testimony  of  witnesses 
and  to  assist  In  the  preparation  of  the  list  of 
witnesses,  the  surname  of  the  taxpayer  and  of 
each  prospective  witness  Is  typed  In  capital 
letters  in  the  sections  of  the  sample  reports 
relating  to  evidence,  explanation  ol  the  taxpay- 
er, and  Intent.  Likewise,  pertinent  business 
names  appear  in  capital  letters.  One  sample 
report  also  follows  the  practice  of  underscoring 
exhibits  when  Initially  Introduced. 

(2)  Specific  item  Case.— Exhibit  600-2  is  a 
sample  report  on  a specific  item  case  In  which 
prosecution  Is  recommended.  The  body  of  the 
report  contains  a summary  of  the  total  unreport- 
ed receipts  from  each  customer  with  refer- 
ences to  several  appendices,  each  showing  a 
tabulation  of  the  unreported  payments  from 
one  customer,  descriptions  of  the  supporting 
evidence,  references  to  pertinent  exhibits,  and 
the  name  of  the  witness  who  will  produce  the 
documents  and  testify  relative  thereto.  A sam- 
ple of  one  such  appendix  Is  provided.  In  the 
body  of  the  report,  discussion  of  Items  appear- 
ing on  the  appendices  Is  confined  to  evidence 
that  Is  not  adequately  described  on  an  appendix 
and  matters  that  require  elaboration.  The  sam- 
ple report  contains  a summary  showing  the  dis- 
position of  proceeds  from  unreported  sales, 
followed  by  a discussion  of  the  exhibits  relative 
thereto.  Such  detailed  discussion  of  the  exhib- 
its relating  to  the  disposition  of  funds  is  not 
necessary  In  all  cases.  For  example,  In  in- 
stances where  such  exhibits  are  adequately 
described  by  their  title,  further  discussion  may 
be  unnecessary. 

(3)  Sample  Appendices  (Speclllc  Item 
Case). — Exhibit  600-2  contains  sample  ap- 
pendices showing  methods  of  presenting  the 
evidence  of  unreported  sales  In  a prosecution 
case  based  on  specific  Items. 

(a)  Appendix  A provides  a concise  sum- 
mary of  the  facts  and  evidence  relating  to  the 
receipt  of  income  which,  If  used  as  a basis  for 
preparation  of  the  narrative  report,  will  assist 
the  special  agent  in  making  a concise  and  co- 
herent presentation.  If  the  evidence  is  ade- 
quately described  on  the  appendix,  It  Is  unnec- 
essary to  repeat  that  Information  In  the  body  of 
the  report.  However,  H the  brief  description  in 
the  appendix  does  not  clearly  explain  the  tacts 
and  evidence,  the  matter  should  be  discussed 
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in  the  body  ol  the  report.  Exhibit  600-2 — Cont. 
(12)  Is  an  alternate  method  ot  presenting  Ap- 
pendix A In  block  adjustments.  The  alternate 
method  shows  the  amounts  reported  on  the  tax 
return,  the  adjustments,  corrected  tor  criminal 
purposes,  other  adjustments  tor  civil  purposes, 
and  corrected  lor  civil  proceedings  per  the  Rev- 
enue Agent's  Report.  The  tacts  and  evidence 
pertaining  to  disposition  ol  the  funds  trom  the 
unreported  sales  may  be  set  forth  in  a form 
similar  to  Appendix  B.  A copy  of  each  appendix 
will  be  submitted  with  each  copy  of  the  report. 

(b)  The  information  to  be  Included  on  an 
appendix  and  the  arrangement  thereof  will  vary 
according  to  the  tacts  ot  the  particular  case,  in 
many  cases  it  is  not  necessary  or  desirable  to 
include  information  relating  to  the  reported  in- 
come, and  in  instances  where  tew  columns  are 
required,  it  may  be  feasible  to  combine  the 
schedules  regarding  the  receipt  of  Income  and 
the  disposition  ol  funds. 

(4)  Net  Worth  Case. — Exhibit  600-5  Is  a 
sample  report  on  a net  worth  case  Involving  a 
recommendation  ol  prosecution  with  respect  to 
three  of  the  live  years  included  In  the  Investiga- 
tion. It  is  assumed  in  the  sample  that  the  case 
resulted  from  the  receipt  ot  an  Informant's  com- 
munication and  that  the  investigation  disclosed 
fraudulent  returns  tiled  for  the  years  Involved. 
The  body  ol  the  report  contains  a summary  of 
the  computation  of  net  worth  and  expenditures 
and  the  details  are  set  forth  on  appendices.  The 
summary  which  appears  In  the  body  of  the  re- 
port should  contain  a tabulation  of  the  major 
classifications  of  assets  and  liabilities  that  show 
changes  suflicient  to  have  a material  effect  on 
income.  The  remaining  amounts  should  be 
grouped  under  the  classifications  ot  "other  as- 
sets" or  "other  liabilities.”  In  the  summary  of 
the  income  computation  In  Exhibit  600-5,  the 
corrected  net  income  Is  determined  by  adding 
nondeductible  expenditures  to  the  Increases  in 
net  worth.  A separate  Item  should  be  Inserted  In 
the  summary  whenever  It  Is  necessary  to  make 
adjustments  lor  nontaxable  Income  or  unallow- 
able deductions,  such  as  gifts,  the  nontaxable 
portion  of  capital  gains,  or  unallowable  losses. 
Because  of  the  number  of  columns  Involved, 
the  detailed  computations  of  net  worth  are  pre- 
sented on  two  separate  appendices:  one  (Ap- 
pendix A)  relating  to  the  period  from  the  starting 
point  to  the  first  year  Included  In  the  criminal 
case,  and  the  other  (Appendix  B)  concerning 
the  years  involved  In  the  recommendation  for 
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prosecution.  Appendix  B contains  a description 
of  the  evidence  for  each  Item,  references  to 
pertinent  exhibits,  and  the  names  of  witnesses 
for  each  item.  Appendix  A contains  similar  Infor- 
mation for  each  item  not  continued  on  Appen- 
dix B,  but  in  instances  where  an  item  appears 
on  both  appendices,  the  former  shows,  in  lieu  ot 
a description  of  the  evidence,  a reference  to  the 
number  of  the  item  on  Appendix  B.  In  instances 
where  one  document  constitutes  evidence  rel- 
ative to  a number  ot  net  worth  items,  repetition 
may  be  avoided  by  placing  a notation  "see  Note 
1”  in  the  column  headed  "Description  of  Evi- 
dence" and  describing  the  document  In  a foot- 
note. If  any  classification  of  assets  or  liabilities 
is  comprised  of  numerous  items,  the  basic  ap- 
pendix usually  should  show  only  the  total 
amount  for  the  particular  classification  with  ref- 
erence to  a subsidiary  appendix  containing  the 
detailed  tabulation  of  such  items.  For  example, 
in  a case  Involving  numerous  bank  accounts, 
the  basic  appendix  will  show  the  aggregate 
amount  on  deposit  in  all  the  accounts  at  the  end 
of  each  period,  and  the  balances  in  the  Individu- 
al accounts  will  be  tabulated  on  supporting 
appendices. 

(5)  Bank  Deposits  Case. — Exhibit  600-6  is  a 
sample  report  on  a bank  deposit  case,  in  which 
It  Is  assumed  that  the  taxpayer  operated  a retail 
drug  store  and  that  the  bulk  of  receipts  from 
sales  are  in  the  form  of  cash.  It  also  is  assumed 
that  business  expenses  were  paid  by  checks 
and  that  the  canceled  checks  were  available 
during  the  investigation.  The  computation  ol 
Income  on  the  basis  of  bank  deposits  and  cash 
expenditures  Is  presented  on  Appendix  A,  with 
a brief  summary  thereof  In  the  body  of  the  re- 
port. In  order  to  simplify  the  basic  computation 
of  Income,  only  the  total  amounts  of  payments 
in  cash,  nonincome  items  and  deposits,  pur- 
chases, and  operating  expenses  are  shown  on 
that  appendix  and  the  detailed  Information  con- 
cerning those  Items  is  set  forth  on  subsidiary 
appendices.  In  more  complicated  cases,  it 
might  be  advisable  to  use  separate  appendices 
or  schedules  for  the  particulars  of  other  Items.  It 
is  assumed  In  Ihe  report  (hat  the  evidence  con- 
cerning deposits  of  customers'  checks  will  be 
shown  on  Appendix  A-1.  Since  the  format  of 
that  appendix  Is  adequately  described  In  the 
body  of  the  report,  a sample  Is  not  provided. 
Although  the  sample  report  may  be  used  as  a 
guideline  In  preparing  reports  on  bank  deposit 
cases,  the  form  and  content  ot  the  report  and 
appendices  will  vary  according  to  the  facts  and 
circumstances  of  the  case. 
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634.1  (1-18-40)  8781 

Introduction 

(1)  The  optional  format  report  was  imple- 
mented on  June  2, 1972,  amended  on  July  19, 
1973,  and  developed  In  its  present  form  on 
March  14, 1975  as  a result  ot  constructive  sug- 
gestions from  District,  Regional  and  National 
Office  personnel.  The  ARC  (Criminal  Investiga- 
tion) may  authorize  the  use  of  the  optional  for- 
mat report  on  either  a reg.onal  or  district  basis. 

(2)  The  optional  format  report  is  a witness 
oriented  rather  than  an  exhibit  oriented  report, 
for  example:  Witnesses  are  numbered  chrono- 
logically as  they  are  Introduced — W1,  W2,  W3, 
and  so  forth.  Each  exhibit  pertaining  to  a given 
witness  is  likewise  numbered  chronologically. 
For  example,  the  exhibits  relating  to  witness 
number  3 would  be  designated  as  W3-1 , W3-2, 
and  W3-3.  This  form  of  a witness-exhibit  refer- 
encing system  eliminates  the  need  for  separate 
witness  and  exhibit  lists  as  both  lists  are  com- 
bined In  one.  No  disassembly  or  reassembly  ol 
witness-exhibits  Is  required  for  pretrial  or  trial 
use.  The  optional  report  requires  less  introduc- 
tory narrative  concerning  the  Individual  witness 
and  exhibits.  However,  the  pertinent  facts  and 
circumstances  ol  the  case  should  be  thorough- 
ly discussed  in  the  narrative  and  fully  docu- 
mented with  appropriate  witness-exhibit  refer- 
ences. Exhibit  references  should  be  underlined 
and  explained  the  first  time  they  are  mentioned 
in  the  report  In  order  to  facilitate  review  and  pre- 
trial use  of  Ihe  report.  Subsequent  references  fo 
the  exhibit  should  not  be  underlined  or  ex- 
plained. For  example:  "The  results  ot  the  civil 
examination  (W4-2,  Revenue  Agent's  Report) 

are  as  follows The  civil  adjustments  (W4-2) 

are  reconciled  to  the  criminal  adjustments  In 
Appendix  A." 

(3)  The  optional  report  has  a standard  for- 
mat, but  additional  sub-headings  may  be  used 
to  add  clarity  to  the  report  and  facilitate  review. 
(See  634.2,  Outline  for  Final  Reports  on  Prose- 
cution Cases-Optional  Format  and  Exhibit  600- 
4).  Additional  sub-headings  should  be  used  lib- 
erally to  highlight  any  significant  Issues. 

(4)  The  optional  report  makes  maximum  use 
of  appendices  and  eliminates  the  need  for  a 
detailed  explanation  of  each  of  the  supporting 
exhibits  and  minor  details  of  the  case.  Each  of 
Ihe  appendices  should  contain  complete  refer- 


ences to  all  relevant  testimony  and  documenta- 
ry evidence.  Furthermore,  each  appendix 
should  be  referenced  to  all  corroborative 
evidence. 

(5)  The  optional  format  report  contains  de- 
tails of  the  revenue  agent's  recommendations 
and  a reconciliation  of  the  civil  and  criminal 
adjustments.  A copy  of  the  Revenue  Agent’s 
Report  should  be  included  as  an  exhibit  to  the 
Special  Agent’s  Report.  The  Special  Agent's 
Report  should  slate  where  the  evidence  In  sup- 
port of  the  fraud  penalty  Is  maintained. 

634.2  (t-18-40)  8781 

Formal  For  Final  Reports  In 
Prosecution  Cases  (Optional 
Format) 

(1)  Introduction 

(2)  History  of  taxpayer 

(3)  Evidence  of  income 

(a)  Theory  of  the  case 

(b)  Books  and  records 

(c)  Preparation  and  filing  of  returns 

(d)  Reconciliation  of  books  and  records  to 
tax  return  (if  applicable) 

1 Reported  Income 

2 Reported  Expenses 

(e)  Explanation  of  appendix  Items  (if  appli- 
cable) or 

(f)  Evidence  for  use  In  criminal 
proceedings 

(g)  Additional  deductions  (If  applicable) 

(h)  Corrected  taxable  Income  and  tax  (if 
applicable) 

(4)  Corroborative  proof  (if  applicable) 

(5)  Evidence  of  Intent 

(6)  Explanation  and  defense  of  taxpayer 

(7)  Conclusions  and  recommendations 

634.3  (1-1840)  8781 

Introduction 

(1)  The  introduction  to  the  report  should  con- 
tain the  principal's  social  security  number  or 
employer's  Identification  number.  Both  num- 
bers should  be  added  where  applicable.  In  addi- 
tion, this  section  should  make  maximum  use  of 
the  following  subheadings  and  brief  statements 
of  (act  as  opposed  to  extensive  narrative. 

(a)  Name  and  address  of  the  Taxpayer 

(b)  Name  and  address  of  Representative 

(c)  Type  ol  Report 

(d)  Type  of  Case  and  Prosecution  Years 

(e)  Recommended  Charges 
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(f)  Investigating  Agents 

(g)  Related  cases 

(h)  Method  ol  prool 

(i)  Method  ot  Evasion 

(j)  Returns  Filed  and  Statutes  of  Limitation 

(k)  Venue 

(l)  Source  of  Case 

(m)  Initial  Contact  with  Taxpayer  and  Date 
of  Referral 

(n)  Constitutional  Advice 

(o)  Power  of  Attorney 

(p)  Revenue  Agent's  Recommendations 

(q)  Reconciliation  of  Civil  and  Criminal 
Adjustments 

(r)  Civil  Actions 

(2)  The  narrative  relating  to  "Returns  Filed 
and  Statutes  of  Limitation"  should  Include  filing 
information  (with  pertinent  exhibits)  of  periods 
subsequent  to  those  for  which  prosecution  was 
recommended. 

(3)  The  narrative  relating  to  "Venue”  should 
Include  not  only  where  venue  may  lie  but  also 
what  evidence  supports  the  conclusions.  Evi- 
dence of  venue  should  be  fully  documented  as 
set  forth  in  IRM  932(10). 

(4)  The  narrative  relating  to  "Initial  Contact 
With  Taxpayer  and  Data  ot  Relerral"  should 
state  not  only  who  contacted  the  principal  but 
also,  when,  where,  how,  and  why.  If  the  case 
was  referred  to  the  Criminal  Investigation  Divi- 
sion from  either  Examination,  Collection,  or  the 
Service  Center,  the  referral  date  should  be  in- 
cluded. If  the  case  was  not  referred  from  within 
the  IRS,  this  section  should  be  entitled  "Initial 
Contact  with  Taxpayer." 

(5)  The  narrative  relating  to  "Constitutional 
Advice"  should  state  when,  where,  and  by 
whom  the  advice  was  given;  who  was  present; 
and  statements  made  by  the  principal  as  to  his/ 
her  understanding  of  his/her  rights.  (See  IRM 
9384.2.) 

(6)  The  narrative  relating  to  the  revenue 
agent's  recommendations  should  schedule  the 
corrected  taxable  Income  and  tax  for  use  In  civil 
proceedings.  A copy  of  the  Revenue  Agent's 
Report  should  be  included  as  a witness-exhibit 
reference.  Samples  of  the  scheduling  of  cor- 
rected taxable  income  and  tax  are  set  forth  In 
Exhibits  600-1,  600-2,  and  600-4. 

(a)  If  applicable,  any  differences  between 
the  criminal  and  civil  adjustments  should  be 
reconciled  and  explained  either  In  this  section, 
an  exhibit  or  an  appendix.  A suggested  format 
for  reconciling  the  return  to  the  civil  and  criminal 
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adjustments  is  set  forth  in  Appendix  A-2,  Exhib- 
it 600-1— Cont.  (20). 

(b)  The  report  should  stale  where  the  evi- 
dence  in  support  of  the  fraud  penalty  Is  being 
maintained.  When  recommending  the  Civil 
Fraud  Penalty  In  willful  failure  to  file  cases  and/ 
or  with  respect  to  tax  periods  not  Included  In  the 
prosecution  recommendation,  consideration 
should  be  given  lo  including  In  the  report  the 
facts  and  evidence  used  to  support  the  Civil 
Fraud  Penalty  (see  Text  252.3).  This  may  be 
accomplished  by  creating  a separate  heading 
or  sub-section  In  the  optional  report.  (See  sub- 
section 634.1  :(3).) 

(7)  All  significant  civil  actions  instituted  either 
by  or  against  the  taxpayer  should  be  fully  ex- 
plained. This  applies  whether  the  actions  are  for 
prior  years,  prosecution  years,  subsequent 
years,  or  relative  to  a different  type  of  tax. 

634.4  (i-is-to)  07si 

History  of  Taxpayer 

(1)  This  section  remains  the  same  as  In  the 
narrative  format  report,  except  that  maximum 
use  is  made  of  subheadings  and  brief  state- 
ments of  fact.  In  addition,  this  section  should 
make  maximum  use  of  the  following  subhead- 
ings and  brief  statements  of  fact  as  opposed  to 
extensive  narrative: 

(a)  Full  Name 

(b)  Aliases,  Business  Names 

(c)  Date  and  Place  of  Birth 

(d)  Physical  and  Menial  Health 

(e)  Marital  Status  and  Spouse's  Name 

(f)  Dependents 

(g)  Place  of  Residence  During  Years 
Involved 

(h)  Education 

(i)  Military  Service 

(j)  Reputation  In  the  Community 

(k)  Criminal  Actions  (a  copy  of  the  criminal 
record  should  be  submitted  as  an  exhibit  with 
the  report) 

(l)  Business  Address  During  Years 
Involved 

(m)  Business  History 

(n)  Sources  of  Income 

(o)  Other  Pertinent  Data 


634.5  u-te-to)  «7*r 

Evidence  of  Income 

(1)  The  "Theory  ol  the  Case"  section  Is  de- 
signed primarily  to  present  an  overview  or  brief 
synopsis  of  the  case.  This  section  should  avoid 
conclusions  and  adhere  to  a capsule  presenta- 
tion ot  the  tacts  and  evidence  developed  during 
the  Investigation.  The  synopsis  need  not  be 
documented  but  must  be  based  upon  facts 
proven  elsewhere  in  the  report.  The  report 
should  mention  whether  the  principal  Is  a cash 
or  accrual  basis  taxpayer  and  the  basis  used  to 
determine  the  unreported  income  for  use  In 
criminal  proceedings.  This  section  should  also 
set  forth  the  method(s)  of  proof  used.  II  an 
Indirect  method  of  proving  Income  is  used,  an 
explanation  should  be  given  as  to  why  the 
method  was  selected. 

(2)  The  " Books  and  Records"  section 
should  contain  a brief  description  of  the  princi- 
pal’s records  as  opposed  to  a mere  listing  of  the 
records.  This  section  is  not  Intended  to  be  an 
exhaustive  analysis  of  the  recordkeeping  sys- 
tem but  should  relate  enough  Information  to 
familiarize  the  reader  with  the  records  and  how 
they  are  used  to  record  the  principal's  Income 
and  expenses.  The  recordkeeping  responsibili- 
ties and  detailed  office  procedures  should  be 
explained  under  the  "Explanation  of  Appendix 
Items"  section.  The  "Books  and  Records"  sec- 
tion should  include  Information  as  to  when, 
how,  and  from  whom  the  records  were  obtained 
and  their  disposition,  that  Is,  whether  or  not  the 
records  were  copied,  compared,  certified,  and 
returned  to  the  principal. 

(3)  The  "Preparation  and  Filing  ol  Returns" 
section  should  contain  all  details  surrounding 
the  preparation  and  filing  of  the  principal's  re- 
turns. Particular  emphasis  should  be  placed 
upon  who  was  responsible  for  each  facet  of  the 
preparation,  signing,  and  filing  the  return.  The 
scope  of  the  evidence  presented  In  this  section 
Is  basically  the  same  as  In  the  narrative  format 
report;  however,  It  has  been  given  a separate 
section  to  emphasize  the  basic  importance  of 
this  aspect  ot  the  Investigation. 


(4)  The  "Reconciliation  ol  the  Books  and 
Records  to  Tax  Returns"  section  should  sum- 
marize the  major  Income  and  expense  catego- 
ries as  well  as  deductions  and  show  the  agree- 
ment with  amounts  reported  on  the  tax  return.  If 
applicable,  those  items  which  are  not  In  agree- 
ment should  be  explained.  This  section  should 
make  reference  to  either  the  summary  sched- 
ule exhibit  or  appendix  which  shows  the  de- 
tailed reconciliation.  If  a reconciliation  Is  not 
possible  or  necessary,  a statement  to  that  ef- 
fect should  be  Included  In  this  section. 

(5)  The  "Explanation  ol  Appendix  Items" 
section  Is  one  of  the  more  significant  sections 
of  the  report.  The  evidence  In  support  ot  the 
violation  should  be  set  forth  In  full  detail  in  this 
section.  Although  extensive  narration  of  each 
appendix  Item  and  exhibit  is  not  necessary  with 
a well  planned  appendix,  sufficient  detail  must 
be  presented  to  fully  explain  the  tacts  and  cir- 
cumstances of  the  case.  Subheadings  may  be 
used  liberally  to  clarify  this  section.  The  first  part 
of  this  section  should  set  out  a schedule  of  the 
specific  categories  and  Items  of  unreported  in- 
come or  a summary  of  the  net  worth,  bank 
deposit,  or  expenditure  schedules,  whichever  Is 
applicable.  This  section  should  explain  each 
appendix:  what  It  Is;  how  the  data  on  the  appen- 
dix Is  derived;  what  analyses  were  made;  what 
evidence  Is  used;  and  what  the  appendix 
shows.  Only  those  Individual  appendix  Items 
which  are  not  self-explanatory  need  be  ex- 
plained. II  appendices  are  not  used  in  present- 
ing the  case,  the  heading  "Explanation  ol  Ap- 
pendix Items"  may  be  replaced  with  the  head- 
Ing  "Evidence  lor  Use  In  Criminal 
Proceedings." 

(6)  The  "Additional  Deductions"  section 
should  not  only  summarize  but  also  explain  any 
additional  deductions  or  adjustments  deter- 
mined during  the  Investigation.  This  heading 
should  be  deleted  If  there  are  no  additional 
deductions  or  adjustments. 

(7)  The  final  subsection  under  the  major  sec- 
tion "Evidence  ol  Income"  Is  "Corrected  Tax- 
able Income  end  Tax."  This  section  sets  forth 
the  computation  of  corrected  taxable  income 
and  tax  lor  use  In  criminal  proceedings.  If  the 
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835.2  (i-it-eo) 


case  In  chlel  Is  presented  by  an  Indirect  method 
of  proof,  this  section  need  only  show  the  cor- 
rected tax  computation  If  taxable  Income  Is 
shown  on  the  appendices.  Include  as  tax  lor 
criminal  purposes  corrected  self-employment 
tax  figures  whenever  the  original  fraudulent  re- 
turn reflects  an  amount  of  self-employment  tax. 
Exclude  self-employment  tax  figures  In  (allure 
to  file  cases  or  in  cases  where  none  of  the 
fraudulent  returns  Involved  reflect  a self-em- 
ployment tax  figure.  Income  averaging  compu- 
tations should  be  prepared  In  all  cases  where 
appropriate.  (See  Text  633.42:(6)(f).) 

634.6  (i-is-so)  o/ei 

Corroborative  Proof 

If  no  corroborative  proof  Is  used,  this  section 
should  be  deleted  from  the  report.  If  the  primary 
method  of  proof  Is  corroborated  by  another 
method  of  proof,  the  heading  "Corroborative 
Proof'  should  be  centered  on  the  page  as  a 
major  subheading  after  the  "Corrected  Taxable 
Income  and  Tax"  section  and  before  the  "Evi- 
dence ol  Intenf  section.  The  "Corroborative 
Proof  section  should  set  forth  the  details  of  the 
corroborative  proof  used  In  the  case.  In  a com- 
bined net  worth/speclflc  Item  case,  the  evi- 
dence for  the  method  supporting  the  govern- 
ment's case  In  chief  would  be  set  forth  under 
the  "Explanation  ol  Appendix  Items"  section 
and  evidence  of  the  corroborative  method 
would  be  set  forth  under  the  "Corroborative 
Proof  section. 

634.7  (t-ta-eo)  «ret 

Evidence  of  Intent 

The  "Evidence  ol  Intenf  section  remains 
basically  the  same  In  content  as  In  the  narrative 
format  report.  This  Important  section  of  the  re- 
port should  contain  brief,  concise  statements  of 
the  evidence  of  Intent  presented  In  the  preced- 
ing sections  of  the  report,  together  with  a dis- 
cussion of  any  additional  evidence  of  Intent. 
Generally,  If  an  Item  Is  presented  In  the  "Evi- 
dence ol  Intenf  section,  It  should  be  fully  de- 
veloped In  prior  sections  of  the  report. 

634.8  (t-rs-eo)  8711 

Explanation  and  Defense  of 
Taxpayer 

The  "Explanation  and  Defense  ol  TAxpayef 
section  of  the  report  remains  basically  the  same 
as  In  the  narrative  format  report  except  this 

634.5  MT  9781-8 


section  now  follows  the  "Evidence  ol  Intent" 
section  so  that  evidence  not  previously  covered 
In  the  report  can  be  introduced. 

634.9  (t-is-eo)  »7«i 

Conclusions  and 
Recommendations 

(1)  The  special  agent  should  Identity  the  fea- 
tures of  the  case  on  which  the  recommendation 
for  criminal  prosecution  Is  based  and  shall  pres- 
ent an  appraisal  of  the  related  facts  and  circum- 
stances of  the  case.  The  special  agent  shall 
comment  on  the  flagrancy  of  the  violation  and 
any  evidence  of  a hostile  attitude  on  the  part  of 
the  taxpayer. 

(2)  The  special  agent  shall  make  specific 
recommendations  concerning  the  Institution  ol 
criminal  proceedings,  Including  the  particular 
penal  sections  of  law  and  tax  period  Involved  In 
each  recommendation. 

(3)  Special  recommendations  should  be 
made  relative  to  the  assertion  of  any  appropri- 
ate civil  sanctions  within  the  jurisdiction  of  the 
Criminal  Investigation  Division,  Including  the 
particular  sections  of  law  and  the  tax  period 
Involved  In  the  recommendation. 

(4)  If  the  case  Involves  tax  periods  for  which 
prosecution  Is  not  recommended,  the  special 
agent  should  identify  the  evidence  relied  upon 
to  support  the  penalty  recommendations  relat- 
ing to  such  periods  and  set  forth  the  reasons  for 
recommending  against  prosecution.  In  addi- 
tion, the  report  should  Indicate  where  the  evi- 
dence In  support  of  the  civil  sanctions  Is  being 
maintained. 

634.(10)  (s-it-40)  »?»' 

Witness-Exhibit  Files 

(t)  A separate  witness  file  should  be  estab- 
lished for  each  witness  developed  during  the 
Investigation.  The  witness  file  should  Include 
the  applicable  testimony.  Documents  relating 
to  each  witness  file  can  then  be  reviewed  for 
relevancy  and  each  Item  therein  arranged  In  a 
logical  sequence. 

(2)  In  assembling  the  witness  files,  each  wit- 
ness file  and  each  evidentiary  Item  contained  In 
each  witness  file  will  be  numbered. 

(3)  The  documents  In  the  files  should  be  se- 
cured within  each  file  and  all  files  then  attached 
together  In  a manageable  package  with  fasten- 
ers or  by  other  methods. 


(4)  A separate  cover  sheet  should  be  pre- 
pared for  each  witness  file.  The  witness  cover 
sheet  should  contain  the  following  Information: 
case  number,  name  and  title  of  witness;  name 
and  title  of  employers,  H applicable;  home  or 
business  address  and  telephone  number 
where  witness  can  be  located  In  the  event  of 
trial;  pertinent  facts  bearing  on  the  credibility  of 
the  witness,  Including  any  known  criminal  rec- 
ord; a concise  summary  of  the  witness'  testimo- 
ny, Including  any  known  criminal  record;  a con- 
cise summary  of  the  witness'  testimony  when  a 
lengthy  or  complicated  statement  Is  Involved. 
General  statements  need  not  be  documented, 
but  specific  statements  should  have  references 
(Witness-Exhibit)  to  the  relevant  document. 
The  wttness  number  and  total  number  of  exhib- 
its should  be  listed  on  the  cover  sheet. 

835  fi-r* so)  B7st 

Reporta  on  Wagering  Tax  and 
Coin-operated  Qamlng  Device 
(COGD)  and  Seizure  Cases 

635.1  ft-IS-80)  0781 

Introduction 

(1)  In  preparing  reports  on  wagering  tax  and 
coin  operated  gaming  device  cases  the  special 
agent  should  follow  the  outline  for  reports  on 
tax  fraud  cases  shown  In  633,  with  the  elimina- 
tion of  any  section  that  Is  not  necessary  to  a 
complete  presentation  of  the  facts.  The  flagran- 
cy of  the  violation,  the  Importance  of  the  viola- 
tor, and  whether  the  case  was  adopted  from 
local  police  authorities  or  developed  through 
Independent  Investigation  by  Criminal  Investi- 
gation should  be  covered  In  the  report.  An  op- 
tional short  form  report  has  been  developed  for 
use  In  wagering  tax  and  coin-operated  gaming 
device  cases.  To  the  extent  possible  the  short 
form  report  should  be  utilized  In  these  cases. 

(2)  The  excise  tax  on  coin-operated  gaming 
devices  Is  repealed,  effective  (or  years  begin- 
ning aftef  June  30, 1980. 

(3)  Exhibit  600-8  Is  an  affidavit  for  search 
warrant;  Exhibit  600-8  Cont.  (1)  Is  a search 
warrant;  and  600-6  Cont.  (2)  Is  the  return  of  the 
search  warrant.  The  sample  affidavit,  search 
warrant,  and  return  concern  a hypothetical  situ- 
ation and  are  not  designed  to  provide  qualita- 
tive or  quantitative  standards  to  be  used  In  ev- 
ery case.  As  far  as  possible,  the  samples  con- 
tain Information  that  the  courts  have  recog- 
nized as  valid  and  necessary  tor  the  Issuance  of 
a legal  search  warrant 


Reports  In  Wagering  Case* 

(1)  A final  report  will  be  submitted  by  special 
agents  at  the  conclusion  of  each  Investigation 
In  accordance  with  IRM  9512.1. 

(2)  When  a special  agent  makes  an  arrest  In 
a wagering  occupational  tax  case,  he/she  will 
prepare  an  Anest  Report,  Form  1327A,  which 
will  be  furnished  by  the  Chief,  Criminal  Investi- 
gation Division  to  the  United  States  Attorney  by 
the  close  of  business  on  the  next  business  day 
following  the  arrest  Arrest  reports  will  be  proc- 
essed In  accordance  with  IRM  9447.6. 

(3)  Final  reports  containing  recommenda- 
tions for  prosecutions  will  be  forwarded  by  thp 
Chief,  Criminal  Investigation  Division  to  District 
Counsel  lor  review.  The  Chief,  Criminal  Investi- 
gation Division  will  comment  In  the  transmittal 
memorandum  that  the  criteria  In  IRM  9421  were 
met.  In  those  Instances  where  a package  of 
cases  Is  being  recommended  for  prosecution 
and  not  all  the  cases  met  the  criteria,  the  Chief 
will  Identify  In  the  transmittal  memorandum 
those  cases  which  met  the  criteria.  However, 
wagering  occupational  cases  Involving  arrests 
which  do  not  Include  recommendations  for 
prosecution  of  other  tax  violations  will  be  re- 
ferred directly  to  the  United  States  Attorney.  In 
cases  where  an  arrest  was  made  for  a wagering 
occupational  violation  and  the  Investigation 
also  gathered  sufficient  evidence  of  a wagering 
excise  tax  violation  to  warrant  a recommenda- 
tion for  prosecution,  District  Counsel  will  be 
provided  with  a report  concerning  the  excise  tax 
portion  of  the  case  only.  District  Counsel  will 
refer  wagering  cases  (except  COGD  cases)  di- 
rectly to  the  United  States  Attorney. 

(4)  If  the  United  States  Attorney  later  de- 
cides to  prosecute  a wagering  tax  defendant  (or 
a substantive  gambling  violation,  he  may  need 
to  prove  that  none  of  the  Information  used  at 
trial  Is  tainted  by  the  tax  disclosure.  Where  this 
Is  not  possible,  the  prosecution  of  non-tax  viola- 
tions may  be  precluded.  To  avoid  this  potential 
Interference  with  non-tax  gambling  Investiga- 
tions and  prosecutions,  all  Information  con- 
trolled by  IRC  4424  (See  Chapter  (26)00  of  the 
"New"  IRM  1272,  Disclosure  of  Official  Infor- 
mation Handbook)  which  Is  forwarded  to  the 
United  States  Attorney  will  have  the  following 
statement  on  the  cover  sheet  of  each  report: 

"THIS  DOCUMENT  CONTAINS  WAGER- 
ING INFORMATION  WHICH  UNDER  IRC  SEC- 
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TIONS  4424  AND  6103  MAY  BE  DISCLOSED 
ONLY  FOR  THE  ADMINISTRATION  AND 
CRIMINAL  ENFORCEMENT  OF  THE  INTER- 
NAL REVENUE  CODE.  IT  MAY  NOT  BE  USED 
FOR  INTELLIGENCE  OR  PROSECUTORIAL 
PURPOSES  FOR  GAMBLING  OFFENSES 
SET  FORTH  IN  TITLE  18,  U.S.C.,  OR  ANY 
OTHER  PURPOSE." 

(5)  When  slate  or  local  court  actions  o(  any 
type  have  been  Initiated  or  concluded  against 
the  subject  ol  a wagering  Investigation  at  the 
time  a linal  report  containing  a recommenda- 
tion lor  prosecution  is  written,  the  (acts  relating 
to  such  court  action  should  be  incorporated  In 
the  linal  report.  II  the  court  action  takes  place 
after  the  report  has  been  submitted,  a supple- 
mental report  containing  slgnillcant  details  con- 
cerning the  matter  will  be  submitted. 


635.3  fi-ia-aoj  6?8i 

Seizure  Report,  Form  4008 

(1)  Form  4008  will  be  used  to  report  seizures 
ot  all  personal  property,  regardless  ol  whether 
the  property  Is  subject  to  judicial  forfeiture  or 
administrative  forfeiture.  Adoption  of  a form  re- 
port as  a substitute  for  the  narrative  report  Is  not 
meant  to  encourage  brevity  of  reported  Infor- 
mation. Because  the  Information  contained  in 
the  seizure  report  constitutes  the  basis  for  for- 
feiture action,  It  must  be  accurate  and  com- 
plete. Furthermore,  the  Information  and  evi- 
dence Is  needed  to  process  and  answer  such 
legal  actions  as  Petitions  for  Remission  and 
Mitigation  ol  Forfeiture,  Claim  and  Cost  Bonds, 
and  Offers  In  Compromise.  A seizure  report 
should  not  be  abbreviated  simply  because  the 
seized  property  Is  valued  at  $2,500  or  less  and 
may  be  subject  to  administrative  forfeiture 
since  the  property,  regardless  of  the  value,  may 
later  become  subject  to  judicial  forfeiture  by  the 
llling  ol  a claim  and  cost  bond.  (See  IRM 
9455.7) 

(2)  Form  4008  Is  a seven  part  snap-out  as- 
sembly. Item  Instructions  are  Included  with  the 
sample  seizure  report  (Exhibit  600-9). 
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(3)  The  following  documents,  if  prepared, 
should  be  attached  to  the  original  copy  ol  the 
seizure  report: 

(a)  Form  181,  Inventory  Record  of  Seized 
Vessel,  Vehicle  or  Aircraft. 

(b)  Form  226-A,  Appraisement  List. 

(c)  Copy  ol  Affidavit  lor  Search  Warrant. 

(d)  Copy  ol  Search  Warrant  and  Return  of 
Search  Warrant. 

(e)  Form  SF-1034,  Public  Voucher  for  Pur- 
chases and  Services  Other  Than  Personal. 

(f)  Form  141-A,  Special  Moneys  Report. 

(4)  The  case  Identification  number  shall  be 
noted  on  all  copies  of  Inventory  records,  ap- 
praisal forms,  tags,  receipts,  and  other  docu- 
ments relating  to  a particular  seizure.  A sepa- 
rate report  shall  be  prepared  covering  all  prop- 
erty seized  at  the  time  from  each  premises  on 
which  a seizure  Is  made,  regardless  of  owner- 
ship, although  details  of  ownership  shall  be 
covered  in  the  report. 
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Report  of  Investigation  Relating 
to  Petition  for  Remission  or 
Mitigation  of  Forfeiture 

Exhibit  600-10  contains  the  format  and  In- 
structions tor  a special  agent's  report  of  an 
Investigation  relating  to  petition  for  remission  or 
mitigation  of  forfeiture.  The  lormat  and  Instruc- 
tions shall  be  followed  insolar  as  applicable. 
(See  IRM  9458.5) 


636  p-ta-eo)  8781 

Miscellaneous  Criminal  Law 
Violations 

The  general  outline  provided  in  632  should  be 
used  In  preparing  reports  on  miscellaneous 
criminal  violations  In  which  fraud  Is  not  the 
prime  factor.  The  section  relating  to  summary  of 
the  cooperating  officer's  findings  Is  not  applica- 
ble to  these  cases,  and  other  parts  of  the  outline 
may  be  eliminated  or  modified  according  to  the 
circumstances  ol  the  case.  Exhibit  600-11  Is  a 
sample  report  relative  to  a miscellaneous  crimi- 
nal violation. 


Handbook  for  Special  Agents 


637  (1-18-80)  8781 

Reports  on  Nonprosecution 
Cases 

(1)  Reports  on  Investigations  in  which  prose- 
cution Is  not  recommended  shall  be  similar  to, 
but  less  detailed  than,  those  pertaining  to  crimi- 
nal cases.  Since  In  completed  investigations 
the  special  agent  is  responsible  for  any  recom- 
mendations concerning  civil  penalties  other 
than  those  relating  to  tax  estimations,  he/she 
shall  Identify  and  summarize  the  facts  and  evi- 
dence upon  which  the  recommendation  Is 
based.  The  Investigative  procedures  followed 
shall  be  described  or  outlined  in  enough  detail 
to  enable  supervisory  and  reviewing  officials  to 
determine  whether  the  investigation  was  suffi- 
ciently exhaustive  to  have  uncovered  any  exist- 
ing evidence  of  fraud.  Particular  attention  shall 
be  given  to  setting  forth  the  specilic  reasons  for 
recommending  against  criminal  proceedings. 
(See  IRM  9521  and  9327.2) 

(2)  Fraud  penalty. — Since  In  cases  Involving 
the  ad  valorem  addition  to  the  tax  for  civil  fraud 
the  burden  of  proving  fraud  Is  on  the  Govern- 
ment, care  must  be  exercised  to  ensure  that 
there  Is  sufficient  evidence  to  sustain  that  bur- 
den. Cases  should  be  documented  to  the  ex- 
tent necessary  to  establish  clear  and  convinc- 
ing proof  of  the  violation. 

(a)  With  respect  to  nonprosecution  cases 
wherein  an  agreement  was  not  obtained  from 
the  taxpayer,  available  documents  material  to 
the  matter  of  fraud  should  be  submitted  as  ex- 
hibits. In  the  body  of  the  report  maximum  use 
should  be  made  ol  the  technique  of  summariza- 
tion. In  many  Instances  narrative  may  be  re- 
duced by  the  use  of  appendices  containing  brief 
descriptions  of  the  evidence. 

(b)  In  reports  on  cases  in  which  the  taxpay- 
er has  agreed  to  the  assertion  of  the  fraud 
penalty,  emphasis  should  be  placed  on  an  ex- 
planation of  the  specific  reasons  for  the  conclu- 
sion that  prosecution  is  not  warranted.  The 
facts  and  circumstances  on  which  the  assertion 
ol  the  penalty  Is  based  should  be  set  (orth,  but 
discussion  ol  specilic  items  ol  evidence  and 
submission  ol  exhibits  usually  Is  unnecessary. 
However,  because  ol  the  possibility  that  a tax- 
payer who  had  executed  an  agreement  might 
subsequently  file  a suit  for  refund,  the  files  of 
the  Criminal  Investigation  Division  should  con- 
tain all  available  documents  relating  to  evi- 
dence on  which  the  penalties  are  based.  To 
illustrate  the  suggested  procedure  regarding 
agreed  cases,  assume  that  a part  of  the  facts 


page  9781-365 

(5-9-80) 


disclosed  by  an  investigation  concerned  a tax- 
payer's failure  to  report  18  checks  received  in 
payment  lor  sales  to  a corporation,  and  that  the 
special  agent  obtained  an  affidavit  from  an  offi- 
cer ol  the  corporation,  together  with  photostats 
ol  the  pertinent  canceled  checks  and  invoices. 
The  taxpayer's  receipt  ol  that  Income  may  be 
covered  In  the  report  by  a statement  that  "Dur- 
ing the  year  19—, received  18 

checks  aggregating  $5,283  from  the  A.B.C. 
Corporation,  Baltimore,  Maryland,  in  payment 
lor  sales  of  machinery."  Although  the  affidavit 
and  the  photostats  will  not  be  submitted  as 
exhibits,  they  will  be  retained  In  the  files  of  the 
Criminal  Investigation  Division. 

63  8 (1-18-80)  8781 

Reports  on  Discontinued 
Investigation 

(1)  Reports  ol  withdrawal  Irom  Investigations 
will  specify  the  basis  for  the  Investigation,  the 
extent  of  the  Investigation,  the  results  obtained, 
the  reason  for  recommending  discontinuance 
of  the  Investigation  and  a recommendation  as 
to  disposition  to  be  made  of  the  case  (close  to 
files  or  refer  to  Examination  or  Collection  Divi- 
son).  The  special  agent  will  not  make  a recom- 
mendation concerning  civil  penalties  in  discon- 
tinued Investigations.  Exhibit  600-12  is  a sam- 
ple report  on  a discontinued  Investigation. 

(2)  Any  documentary  evidence  to  support 
the  assertion  of  civil  fraud  penalty  will  be  Includ- 
ed with  the  final  report. 

(3)  Special  agents  should  not  use  language 
which  may  discourage  subsequent  develop- 
ments ol  the  fraud  Issue.  For  example,  if  a case 
Is  closed  due  to  a lack  of  prosecution  potential, 
that  is,  age,  health,  education,  de  minimis  etc., 
no  conclusion  should  be  drawn  concerning  the 
lack  of  Intent  by  the  taxpayer  to  commit  fraud 
unless  there  are  other  facts  and  circumstances 
present  which  make  the  statement  proper. 

(4)  in  those  Instances  where  an  Investigation 
has  been  terminated  or  a referral  declined  by  a 
memorandum,  a statement  should  be  made  in 
the  report  to  the  effect  that  nothing  was  dis- 
cussed or  occurred  In  the  case  which  precludes 
the  assertion  of  the  civil  fraud  penalty. 

(5)  In  Joint  Investigations  the  withdrawal  re- 
port should  contain  a statement  that  the  coop- 
erating officer's  Group  Manager  has  been  ad- 
vised of  the  proposed  withdrawal  action  and 
concurs  with  It.  See  3(10)9. 
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Collateral  Reporta 

(1)  A sample  report  of  a collateral  request 
and  one  of  a reply  are  Illustrated  In  Exhibits 
600-13  and  600-14.  Collateral  requests  should 
contain  only  sufficient  Information  to  advise  the 
receiving  office  of  the  essential  facta  of  the 
case.  Collateral  replies  should  not  restate  Infor- 
mation that  was  requested  or  action  that  was 
required  but  should  begin  by  answering  the  re- 
quest in  the  first  paragraph.  Ending  paragraphs 
such  as,  "It  Is  recommended  that  this  report  be 
forwarded  to,"  should  be  omitted  as  this  Infor- 
mation can  be  Included  In  the  heading  of  the 
report  as  shown  In  Exhibit  600-14.  Collateral 
replies  shall  Include  the  number  of  hours 
charged  to  the  collateral  Investigation  by  each 
agent  assigned. 

(2)  Exhibits  600-13— Coni,  and  600-14— 
Cont.  contain  optional  formats  for  placement  of 
the  approval  legend  on  collateral  requests  and 
replies. 

(3)  IRM  9284  sets  forth  procedures  to  be 
followed  In  collateral  requests  and  In  obtaining 
Information  from  the  National  Office  and  other 
sources.  Reference  to  a Directory  of  Post  Of- 
fices (formerly  Postal  Guide)  to  Identify  the 
county  In  which  a particular  municipality  Is  locat- 
ed, and  then  to  IRM  1119  (Listing  of  Internal 
Revenue  Regions,  Districts,  and  Service  Cen- 
ters, with  Background  History)  or  to  one  of  the 
tax  services  to  Identify  the  specific  district  In 
which  the  country  is  located,  will  facilitate  prop- 
er direction  of  collateral  requests. 

(4)  See  625.3  for  treatment  of  documents 
submitted  with  collateral  reports. 

640  (i-rs-ao)  erst 

Chronological  Worksheet 

Special  agents  may  be  required  to  maintain 
Criminal  Investigation  Division  chronological 
worksheet,  Form  4365,  to  record  the  sources, 
dates  of  origin  and  other  facts  and  circum- 
stances Involved  In  obtaining  leads  and  evi- 
dence In  Investigations.  Completed  chronologi- 
cal worksheets  relating  to  Investigations  should 
be  maintained  as  a permanent  part  of  the  dis- 
trict case  file.  Exhibit  600-15  Is  a sample  chron- 
ological worksheet. 

650  (t-is-ao)  0701 

Legal  Action  Reports 
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General 

(1)  Current  Information  concerning  the 
movement  and  disposition  of  criminal  cases  Is 
provided  regional  and  National  Office  officials 
through  the  prompt  submission  by  special 
agents  of  Forms  1327  (Report  of  Legal  Action) 
(Report  Symbol  NO-CP:1-19).  Form  1327  will 
be  prepared  or  updated  and  mailed  on  the 
same  day  the  reported  action  takes  place.  Air 
mail  will  be  used  when  the  delivery  date  will  be 
materially  advanced.  Legal  actions,  especially 
those  Involving  matters  significant  to  tax  admin- 
istration or  cases  of  national  Importance  will  be 
reported  by  the  Chief,  Criminal  Investigation 
Division,  to  the  regional  and  National  offices  by 
telephone  or  telegram  and  promptly  confirmed 
by  submission  of  Form  1327.  Instructions  for 
preparing  Form  1327  are  set  forth  In  Exhibit 
600-16. 

(2)  Care  should  be  taken  to  ensure  that  any 
remarks  or  conclusions  that  are  critical  ol  offi- 
cials or  employees  of  any  department  or  agen- 
cy of  the  Government  are  adequately  support- 
ed by  the  facts  In  the  case. 

(3)  Form  1327  Is  also  utilized  to  furnish  data 
for  statistical  operations  reports.  The  disposi- 
tion of  ell  cases  forwarded  to  the  U S.  Attorney 
will  be  reported,  Including  those  closed  without 
court  action.  A Form  1327  reporting  a "no  true 
bill"  will  not  be  considered  as  closing  a case 
unless  the  report  specifically  so  states,  Inas- 
much as  many  such  cases  are  resubmitted  or 
submitted  to  a subsequent  grand  Jury.  If  a case 
Is  held  open  for  further  consideration,  after  the 
return  of  a "no  true  bill,”  and  It  Is  later  decided  to 
take  no  further  action,  a Form  1327  reporting 
the  decision  and  closing  the  case  should  be 
submitted.  Forms  1327  reporting  closing  ac- 
tions, such  as  sentences,  dismissals,  and  ac- 
quittals returned  by  the  U.S.  Attorney,  will  state 
the  methods  of  evasion  presented  In  the  last 
proceeding  related  to  the  criminal  violations 
alleged. 

(4)  Form  4930,  Criminal  Investigation  Case/ 
Pro|ect  Record  (Turnaround),  should  be  pre- 
pared in  accordance  with  Exhibit  400-3  of  IRM 
9570,  Case  Management  and  Time  Reporting 
System  Handbook,  when  a pertinent  legal  ac- 
tion occurs. 
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Procedures 

(1)  Federal  Rules  of  Criminal  Procedure  pro- 
hibit the  disclosure  of  an  Indictment  before  It  Is 
returned  In  open  court.  Generally  a Form  1327, 
Report  of  Legal  Action  (Report  Symbol  NO- 
CP:CI-19),  on  an  indictment  will  be  submitted  at 
the  time  the  grand  |ury  makes  its  report  to  the 
court.  However,  where  it  is  anticipated  that  the 
grand  jury's  report  to  the  court  will  be  delayed, 
as  in  the  secret  or  sealed  indictments,  a Form 
1327  will  be  promptly  submitted  showing  that 
the  case  was  presented  to  the  grand  |ury,  and 
that  a supplemental  Form  1327  will  be  mailed  at 
the  time  the  grand  |ury  returns  its  report  In  open 
court. 

(2)  The  Form  1327  will  be  updated  each  time 
court  action  takes  place.  Routine  and  special 
distribution  requirements  lor  Form  1327  are 
contained  In  IRM  9531.2:(2)  through  9531. 2:(6). 

653  (i-ie-00)  0701 

No  True  Bill  Cases 

When  a grand  jury  fails  to  return  a true  bill, 
Form  1327  will  be  prepared  by  the  special  agent 
assigned  to  the  case  Indicating  whether  the 
agents  were  able  to  present  all  the  facts  to  the 
grand  jury,  and  whether  the  facts  or  other  cir- 
cumstances point  out  the  desirability  of  obtain- 
ing supplemental  Information  to  strengthen  the 
case.  The  report  will  comment  upon  appear- 
ance before  the  grand  |ury  of  the  defendant  or 
any  defense  witnesses,  and  upon  any  other 
relevant  matters.  It  should  contain  the  special 
agent's  conclusion  as  to  the  probable  reason 
for  the  grand  jury’s  action  and  the  special 
agent's  views  concerning  resubmission  of  the 
■ case  to  the  same  or  subsequent  grand  |ury. 

654  (1-10-0O)  070i 

Cases  In  Which  a Conviction  Is 
Not  Obtained 

(1)  In  every  case  which  a United  States  Attor- 
ney declines  to  prosecute,  or  which  Is  dis- 
missed before  or  during  trial,  or  in  which  the  jury 
Is  unable  to  reach  a verdict,  or  which  results  In  a 
verdict  of  not  guilty,  Form  1327  will  include  a 
narrative  of  the  circumstances  which,  In  the 
special  agent's  opinion,  resulted  in  the  action 
taken.  In  a tried  case,  a transcript  of  pertinent 
remarks  and  decision  of  the  |udge  should  ac- 
company the  report. 

(2)  The  special  agent  will  not  seek  out  any  of 
the  jurors  In  a tried  case  tor  the  purpose  of 
soliciting  information  to  be  incorporated  In  the 


Form  1327  unless  approved  In  advance  by  the 
National  Office.  However,  the  special  agent 
should  include  any  pertinent  Information  prof- 
fered to  him/her  by  jurors  acting  on  their  own 
initiative  or  submitted  by  them  to  other  Govern- 
ment representatives. 

655  (1-10-0O)  070i 

Cases  Containing  Unique  or 
Important  Matters  of  Law 

Unique,  Important,  or  unusual  matters  of  law 
arising  In  any  case,  regardless  of  its  outcome, 
will  be  reported  on  Form  1327.  This  information 
is  particularly  desired  In  cases  which  will  not 
ordinarily  be  reported  in  any  legal  or  tax  service. 
Copies  of  the  court's  decisions  or  remarks  may 
be  transmitted  with  the  Form  1327. 
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Reporting  Arrests 

(1)  The  special  agent  shall  Immediately  re- 
port to  his/her  Group  Manager  any  arrests  that 
he/she  makes.  The  Group  Manager  shall  im- 
mediately report  such  information  to  the  Chief. 
Such  notification  may  be  by  wire  or  telephone. 

(2)  When  It  is  necessary  to  make  an  arrest 
prior  to  consulting  the  United  States  Attorney, 
he/she  shall  be  notified  promptly  of  the  arrest, 
advised  fully  of  the  facts  in  the  case,  and  re- 
quested to  represent  the  Government  In  the 
preliminary  examination  before  the  United 
States  magistrate. 

(3)  In  addition  to  the  reporting  procedure  in 
(1)  and  (2)  above,  the  special  agent  will  prepare 
a Form  1327-A,  Arrest  Report  (see  Exhibit  600- 
7),  before  the  close  of  the  next  business  day 
following  the  arrest.  The  form  will  be  submitted 
In  the  original  and  six  copies  and,  upon  approval 
by  the  Chief,  the  following  distribution  will  be 
made: 

(a)  original  to  appropriate  U.S.  Attorney. 

(b)  two  copies  to  Director,  Criminal  Investi- 
gation Division,  Attention:  CP:l:0. 

(c)  one  copy  to  Chief  Counsel,  IRS,  Atten- 
tion: Director,  Criminal  Tax  Division. 

(d)  one  copy  to  ARC  (Criminal 
Investigation). 

(e)  one  copy  to  District  Counsel. 

(0  one  copy  to  Chief’s  file. 

(g)  Also  see  IRM  9531.2. 
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(4)  If  the  arresting  agent  believes  valid  rea- 
sons exist  (or  opposing  release  ol  the  prisoner 
on  personal  bond,  these  reasons  will  be 
brought  to  the  attention  ol  the  United  States 
Attorney  prior  to  the  bail  hearing.  The  U.S.  At- 
torney may  request  that  the  agent  prepare  Ball 


Reform  Act  Form  No.  1,  AO-201,  lor  use  at  the 
hearing.  The  form  is  available  at  the  Clerk's 
Oltice  for  each  U.S.  District  Court.  The  original 
will  be  furnished  to  the  U.S.  Attorney  and  a 
duplicate  will  be  retained  In  the  Criminal  Investi- 
gation case  file. 


660  (i-ie-eo)  »7»t 

Claim  for  Reward  Reports 

(1)  In  any  case  where  the  special  agent  par- 
ticipated to  conclusion  and  in  which  it  Is  known 
that  a claim  for  reward  has  been  or  will  be  filed, 
the  special  agent  will  prepare  a separate  claim 
for  reward  report.  It  will  be  made  In  an  original 
and  two  copies  and  will  be  clearly  labeled  "Offi- 
cial Use  Only."  Upon  conclusion  ol  an  Investi- 
gation where  prosecution  is  not  recommended 
the  special  agent  will  prepare  a claim  (or  reward 
report  as  soon  as  he/she  is  in  a position  to 
make  a final  recommendation  concerning  the 
percentage  of  reward,  if  any,  to  which  the  Infor- 
mant is  entitled,  tn  prosecution  cases  prepara- 
tion of  the  report  may  be  deterred  pending  dis- 
position o(  the  criminal  aspects  of  the  case. 

(2)  In  a prosecution  case,  il  the  claim  for 
reward  report  is  prepared  betore  the  disposition 
ol  the  criminal  aspects,  It  wilt  be  forwarded  to 
•the  Chief  tor  approval,  alter  which  the  report  will 
be  retained  In  a suspense  file  until  the  criminal 
aspects  of  the  case  have  been  disposed  ol.  At 
that  time,  the  report  will  be  reviewed  by  the 
special  agent,  updated  if  necessary  to  include 
further  developments  affecting  the  claim,  and 
forwarded  by  the  Chief,  to  the  Chief,  Examina- 
tion Division,  Attention:  Informants  Claims  Ex- 
aminer, for  processing. 

(3)  The  report  will  contain  a consideration  of 
the  applicable  factors  stated  as  the  Service 
criteria  for  allowance  or  rejection  of  informant’s 
claims  for  reward,  as  detailed  in  IRM  9300.  In 
addition,  It  will  Include  the  following. 

(a)  Name  and  address  of  informant. 

(b)  Name,  case  number,  and  address  of 
the  taxpayer,  nature  of  the  Informant's  relation- 
ship with  the  taxpayer  and  manner  In  which  the 
Information  was  obtained  by  the  informant. 

(c)  A statement  as  to  whether  the  informa- 
tion caused  the  Investigation  and  whether  any 
ot  the  years  Involved  had  been  examined  previ- 
ously, including  the  results  of  any  such  prior 
examination. 

(d)  A statement  as  to  the  value  of  the  Infor- 
mation furnished  In  relation  to  the  facts  devel- 
oped by  the  Investigation,  specifying  which  ad- 
justments were  brought  about  by  the  Informa- 
tion and  the  amount  of  taxes  and  penalties 
recommended  as  a result  of  those  adjustments, 
if  known. 

(e)  A statement  regarding  the  extent  of 
any  assistance  rendered  by  the  informant  dur- 
ing the  course  of  the  Investigation  and  any  addi- 


tional information  which  may  be  pertinent,  such 
as  prosecution  of  the  taxpayer. 

(f)  A recommendation  by  the  special  agent 
as  to  whether  the  Informant  is  entitled  to  a 
reward,  and  II  so.  the  percentage  of  the  total 
recovery  to  which  the  Informant  Is  entitled.  See 
IRM  9371  for  the  basl3  for  computing  rewards. 

(g)  The  cooperating  officer.  II  any,  shall 
Indicate  his/her  concurrence  or  nonconcur- 
rence with  the  special  agent's  recommendation 
by  signing  a statement  to  that  effect  near  the 
bottom  of  the  last  page  of  the  original  and  all 
copies  of  the  report.  It  the  cooperating  officer 
does  not  agree  with  the  recommendation  of  the 
special  agent  as  to  the  allowability  of  a reward 
or  the  percentage  determined  as  appropriate, 
the  cooperating  officer  will  prepare  and  forward 
to  the  Informants  Claims  Examiner  a separate 
report  setting  forth  the  reasons  for  his/her 
nonagreement. 

670  (r-rs-sof 
Supplemental  Reports 

(1)  Supplemental  reports  add  to  or  clarify  In- 
formation contained  in  a final  report  previously 
submitted  on  the  same  subject.  A supplemental 
report  may  be  Initiated  by  a special  agent  to 
transmit  Information  gathered  since  submis- 
sion of  the  final  report,  or  may  be  submitted  In 
response  to  requests  for  information  or  clarifi- 
cation from  the  District  Counsel  or  other  offices 
processing  or  reviewing  final  reports. 

(2)  See  625.2  for  Information  concerning  the 
procedure  In  numbering  exhibits  for  Supple- 
mental Reports.  Also  see  IRM  9357  relative  to 
Supplemental  Investigations. 

660  (i-it-eo)  07ei 

Grand  Jury  Investigation  Reports 

A report,  similar  In  content  to  a special 
agent's  final  report,  should  be  prepared  and 
addressed  to  the  attorney  for  the  Government 
upon  the  conclusion  of  the  grand  |ury  Investiga- 
tion. The  report,  whether  with  or  without  prose- 
cution recommendation,  is  to  be  transmitted  to 
designated  District  Counsel  attorneys.  Prior  to 
transmitting  the  report  to  the  District  Counsel 
attorneys  who  wilt  review  the  report,  those  at- 
torneys and  necessary  secretarial  personnel 
will  be  identified  and  a written  request  from  the 
Government  attorney  naming  such  Individuals 
to  assist  him/her  will  be  obtained.  Documents 
governed  by  the  secrecy  provisions  of  Rule  6(e) 
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should  be  bound  in  exhibit  folders  separate 
from  all  other  documents  and  clearly  Identified 
so  os  to  facilitate  subsequent  Identification  of 
the  source  of  documents.  Copies  of  the  report 
will  not  be  supplied  lo  the  District  Director  or  to 
any  persons  not  specifically  authorized  by  the 
attorney  for  the  Government  as  his/her  assist- 
ants. (see  IRM  9267.5) 

690  (>-13  80)  »7SI 

Reporting  Derogatory  Information 
Relating  to  Enrolled  Persons, 

Attorneys,  and  Certified  Public 
Accountants 


691  (I-I8-S0)  0701 

General 

(1)  Special  agents  who  have  reason  to  be- 
lieve that  an  enrolled  person  or  an  attorney  or 
certified  public  accountant  has  violated  any 
provisions  of  the  laws  or  regulations  governing 
practices  before  the  IRS,  or  receives  Informa- 
tion to  that  effect,  shall  make  a written  report 
which  shall  be  immediately  forwarded  by  the 
Chief,  Criminal  Investigation  Division,  through 
the  District  Director,  to  the  Director  of  Practice, 
Department  of  Treasury,  Washington  D.C. 
20220,  Derogatory  information  coming  to  the 
attention  of  regional  Criminal  Investigation  per- 
sonnel should  be  reported  In  writing  through  the 
ARC  (Criminal  Investigation)  to  the  Regional 
Commissioner  for  reference  to  the  Director  of 
Practice.  The  written  report  forwarded  to  the 
Director  of  Practice  shall  Include  sufficient  de- 
tailed Information,  Including  any  documentation 
or  exhibits  to  substantiate  the  Information  re- 
garding each  specific  violation  to  enable  the 
Director  of  Practice  to  fully  understand  the  ba- 
sis of  the  alleged  violation.  If  the  Information 
also  Involves  allegations  of  employee  miscon- 
duct or  an  attempt  to  corrupt  an  employee, 
Criminal  Investigation  personnel  are  required  to 
report  the  matter  directly  to  Inspection  rather 
than  through  channels  to  the  Director  of 
Practice. 

(2)  It  an  enrolled  person,  attorney  or  certified 
public  accountant  becomes  the  sub|ect  of  a 
Criminal  Investigation  Division  investigation,  In- 
spection and  the  Director  of  Practice  will  be 
notilied,  In  writing,  by  the  Chief,  Criminal  Investi- 
gation Division,  through  the  District  Director.  If 
the  investigation  does  not  result  In  prosecution, 
a copy  of  the  special  agent's  report  will  be 
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forwarded,  through  the  District  Director,  to  the 
Director  of  Practice,  together  with  such  docu- 
mentation or  exhibits  obtained  during  the  Inves- 
tigation to  substantiate  the  Information  regard- 
ing each  specific  violation  to  enable  the  Direc- 
tor of  Practice  to  fully  understand  the  basis  of 
the  alleged  violation. 

(3)  In  prosecution  cases,  and  whenever  an 
enrolled  person,  attorney  or  certified  public  ac- 
countant becomes  the  subject  of  a Report  of 
Legal  Action.  Form  1 327,  an  extra  copy  ol  Form 
1327  will  be  prepared  and  forwarded  by  the 
Chief,  Criminal  Investigation  Division,  through 
the  District  Director,  to  the  Director  of  Practice 
tor  his/her  Information  and  files.  If  the  legal 
action  does  not  result  in  a conviction,  at  such 
time  as  the  criminal  features  of  the  case  are 
disposed  of,  a copy  of  the  special  agent's  report 
will  be  forwarded  by  the  Chief,  through  the  Dis- 
trict Director,  to  the  Director  of  Practice.  If  the 
sub|ect  Is  convicted,  after  sentencing,  a copy  of 
the  judgment  and  commitment  order,  together 
with  a copy  of  the  special  agent's  report,  will  be 
forwarded  by  the  Chief,  through  the  District  Di- 
rector, to  the  Director  of  Practice. 

(4)  Because  disciplinary  proceedings  cannot 
be  Instituted  against  attorneys  and  certified 
public  accountants  unless  they  are  engaged  In 
actual  practice  before  the  Service,  reports  of 
violations  by  such  persons  should  contain  a 
statement  regarding  their  recent  appearances 
before  the  Service  together  with  a copy  of  dec- 
larations filed  pursuant  to  Section  10.3  of  T rea- 
sury  Department  Circular  230. 

692  ft-18-80)  0781 

Procedure  for  Reporting 
Derogatory  Information 
Concerning  Unenrolled  Preparers 
of  Tax  Returns 

(1)  As  set  forth  in  current  procedures,  unen- 
rolled preparers  of  tax  returns  to  be  eligible  to 
represent  the  taxpayers  must  adhere  to  the 
same  standards  of  professional  conduct  as  en- 
rolled persons.  The  successful  policing  of  com- 
pliance with  these  standards  depends  to  a 
great  extent  upon  the  vigilance  of  IRS  employ- 
ees In  reporting  Instances  where  violations 
occur. 


■ (2)  Any  special  agent  who  has  reason  to  be- 
lieve that  an  unenrolled  preparer's  conduct  or 
practices  have  been  or  are  such  as  to  render 
the  preparer  Ineligible  to  represent  taxpayers 
shall  Immediately  communicate  such  Informa- 
tion, through  appropriate  supervisory  channels, 
to  the  District  Director.  If  the  information  con- 
cerning the  preparer  also  Involves  information 
or  allegations  of  employee  misconduct,  or  an 
attempt  by  the  preparer  to  corrupt  an  employee, 
the  matter  should  be  reported  to  Inspection  in 
the  same  manner  as  set  out  in  IRM  9558.1. 
Inspection  will  be  notified,  through  the  District 
Director,  whether  an  Investigation  is  approved 
that  involves  an  unenrolled  preparer  of  tax 
returns. 

(3)  The  District  Director  will  determine  from 
the  pertinent  facts  In  each  case  whether  the 
unenrolled  preparer  is  eligible  or  Ineligible  to 
appear  as  a taxpayer's  representative.  (An  un- 
enrolled preparer  is  not  eligible  to  represent 
taxpayers  under  Investigation  by  the  Criminal 
Investigation  Division.  However,  such  preparer 
is  not  precluded  from  appearing  solely  in  the 
role  of  a witness.)  Where  the  District  Director 
determines,  either  before  or  after  the  preparer 
has  been  recognized,  that  the  preparer’s  con- 
duct or  practices  have  been  or  are  such  as  to 
render  the  preparer  Ineligible  to  appear  as  a 
taxpayer’s  representative,  the  District  Director, 
In  accordance  with  the  procedures  in  IRM 
4053.3:(2),  shall  so  Inform  the  preparer  in  writ- 
ing, except  under  the  circumstances  related  In 
(4)  below.  A copy  of  the  District  Director's  final 
determination  of  Ineligibility  will  be  transmitted 
to  the  Director,  Examination  Division,  for  the 
Director,  Examination  Division's  Information  In 
the  event  the  unenrolled  preparer  may  claim  to 
be  aggrieved  and  communicates  with  the  Direc- 


page 9781-371 

(1-18-80) 


tor,  Examination  Division.  It  should  be  observed 
that  prohibited  solicitation  and  advertising  by 
the  preparer  are  included  as  specific  grounds 
for  revocation  of  eligibility. 

(4)  II  the  Criminal  Investigation  Division  Is 
conducting  a criminal  Investigation  of  an  unen- 
rolled preparer,  or  if  a criminal  case  involving 
the  preparer  Is  pending  at  any  level,  the  District 
Director  will  not  take  any  action  toward  declar- 
ing such  person  ineligible  to  represent  taxpay- 
ers In  the  District  Director's  district  unde)  the 
provisions  of  (3)  above  without  first  consulting 
the  division  or  office  having  control  of  the  crimi- 
nal case.  Accordingly  the  Chief,  Criminal  Inves- 
tigation Division,  will,  upon  request,  furnish  the 
District  Director  an  opinion  as  to  whether  the 
issuance  of  a notice  of  proposed  determination 
of  ineligibility  to  a preparer  who  Is  under  criminal 
investigation  would  in  any  way  prejudice  the 
criminal  case.  Likewise,  the  Chief  will  obtain  for 
the  District  Director  through  usual  channels  the 
views  of  the  District  Counsel  or  the  Department 
of  Justice  appropriate,  if  a criminal  case  against 
the  preparer  Is  pending  at  one  of  those  levels. 
The  Chief  should  obtain  the  views  of  the  United 
States  Attorney  by  direct  communication  when 
the  criminal  case  against  the  preparer  Is  pend- 
ing with  that  official.  The  Issuance  of  a notice  of 
proposed  determination  of  ineligibility  to  an  un- 
enrolled preparer  because  of  advertising,  solici- 
tation or  other  course  of  conduct  not  related  to 
the  pending  criminal  case  may  not  be  prejudi- 
cial to  the  criminal  case.  However,  when  a crimi- 
nal case  involving  an  unenrolled  preparer  is 
under  Investigation  or  pending,  a proposed  no- 
tice to  such  preparer  must  be  considered  on  its 
merits  by  the  office  then  having  jurisdiction  of 
the  criminal  case.  No  action  will  be  taken  that 
would  jeopardize  a pending  criminal  case. 
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710  (t-ta-eo)  878i 

Law  Governing  Federal  Courts 

(1)  Since  the  general  police  power  is  still 
lodged  in  the  several  states.  Federal  prosecu- 
tion is  limiled  to  the  areas  prescribed  by  Federal 
statute.  Thus,  Federal  crimes  are  exclusively 
statutory  crimes.  A fundamental  consideration 
never  to  be  lost  sight  ol  Is  that  the  jurisdiction  of 
all  courts  ol  the  United  States  Is  limited  by  the 
Constitution.  The  district  courts  and  Courts  ol 
Appeals  have  been  established  by  Congress 
under  the  authority  ol  the  Constitution.  The  dis- 
trict courts  of  the  United  States  have  general 
jurisdiction  of  all  offenses  against  the  laws  of 
the  United  States.  The  criminal  and  civil  stat- 
utes which  special  agents  are  normally  con- 
cerned with  are  set  forth  In  Chapter  200,  and  the 
statutory  periods  of  limitations  on  Institution  of 
criminal  proceedings  are  In  240. 

(2)  Under  the  provisions  of  an  act  of  Con- 
gress on  June  29,  1940,  the  Supreme  Court 
prescribed  “Rules  of  Criminal  Procedure  for  the 
District  Courts  of  the  United  States."  These 
procedural  rules,  as  amended,  became  law  on 
November  21, 1946,  and  are  published  In  full  as 
a separate  volume  of  Title  18,  USC.  As  stated  In 
Rule  t,  the  rules  govern  the  procedure  In  the 
courts  of  the  United  States  and  before  United 
States  Magistrates  In  criminal  proceedings. 
They  are  "intended  to  provide  for  the  |ust  deter- 
mination of  every  criminal  proceeding"  and 
"shall  be  construed  to  secure  simplicity  in  pro- 
cedure, fairness  In  administration  and  the  elimi- 
nation of  unjustifiable  expense  and  delay" 
(Rule  2). 

720  ( i-ia-eo)  tnt 

Federal  Rules  of  Criminal 
Procedure  (Pre-Trial) 

721  (i-i  e-aoi  e/ei 

Complaint  (Rule  3) 

(1)  A complaint  is  a sworn  written  statement 
made  before  a United  States  Magistrate  or,  if 
not  reasonably  available,  other  person  empow- 
ered to  commit  persons  charged  with  offenses 
against  the  United  States.  [U.S.  Judge,  chan- 
cellor. judge  of  Supreme  or  Superior  Court, 
chief  or  first  |udge  of  common  pleas,  mayor  of  a 
city,  justice  of  the  peace,  or  other  magistrate  of 
any  State  where  the  offender  may  be  found.  (18 
USC  3041))  It  should  set  forth  the  substantial 


and  material  features  of  the  offense  charged 
and  should  be  worded  substantially  in  the  statu- 
tory language  of  the  offense.  It  must  be  sworn  to 
positively  and  not  merely  aver  Information  and 
belief,  and  should  be  based  upon  the  complain- 
ant's personal  knowledge  or  supported  by  oth- 
er proof.  (US.  v.  Langsdale;  Giordenello  v.  U.S. j 
Usually  the  special  agent  signs  the  complaint. 

(2)  The  filing  of  a complaint  before  a United 
States  Magistrate  prior  to  the  expirration  of  the 
statute  of  limitations  will  extend  the  period  nine 
months  from  the  date  filed  in  internal  revenue 
cases.  (26  USC  6531 J Exhibit  700-1  Is  a sample 
complaint.  The  Supreme  Court  held  that  a com- 
plaint using  this  format  contained  sufficient 
probable  cause  and  was  valid  since  It  directly 
indicated  that  the  defendant  committed  the 
crime  charged,  and  It  disclosed  the  source  of 
the  directly  Incriminating  Information.  (Jaben  v. 
U.S  ] Complaints  are  also  discussed  in  Subsec- 
tion 319.4:(3). 


722  (t- 18-80)  i 8781 

Warrant  or  Summons  Upon 
Complaint  (Rule  4) 

(1)  If  It  appears  from  the  complaint,  or  from 
an  affidavit  or  affidavits  filed  with  the  complaint, 
that  there  Is  probable  cause  to  believe  that  a 
defendant  has  committed  an  offense,  the  mag- 
istrate will  Issue  a warrant  for  his/her  arrest  to 
any  officer  authorized  by  law  to  execute  it.  Upon 
the  request  of  the  attorney  for  the  Government 
the  magistrate  will  Issue  a court  summons  (in- 
stead of  a warrant)  requiring  the  defendant  to 
appear  before  the  magistrate  at  a stated  time 
and  place  to  answer  the  complaint.  If  the  de- 
fendant fails  to  appear  in  response  to  the  sum- 
mons, a warrant  shall  be  issued.  A warrant  is 
executed  by  arrest  of  the  defendant.  More  than 
one  warrant  or  summons  may  be  Issued  on  the 
same  complaint  in  order  to  facilitate  service  and 
return  where  several  defendants  are  named  In 
the  same  complaint.  Physical  delivery  of  the 
warrant  to  the  officer  Is  not  necessary  to  the 
timely  Institution  of  the  complaint.  The  officer 
need  not  have  physical  possession  of  the  war- 
rant in  order  to  arrest  lawfully,  but  upon  request 
must  show  It  to  the  defendant  as  soon  as  possi- 
ble. A warrant  for  arrest  in  a criminal  case  Is 
effective  anywhere  In  the  United  States. 
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(2)  Text  383  through  396  set  out  Information 
relative  to  special  agents'  activities  in  connec- 
tion with  search  warrants  and  arrests. 


723  (1-18-80)  8/81 

Preliminary  Examination  (Rule  5) 

(1)  At  the  Initial  appearance  ol  the  arrested 
person,  the  judge  or  magistrate  shall  fix  a date 
for  the  preliminary  examination  to  determine 
whether  there  is  probable  cause  to  believe  that 
an  offense  has  been  committed  and  that  the 
arrested  person  has  committed  it.  The  exami- 
nation shall  be  held  within  a reasonable  time 
after  the  Initial  appearance,  but  In  any  event  not 
later  than — 

(a)  Ten  days  after  the  date  of  the  Initial 
appearance  It  the  arrested  person  Is  held  In 
custody  without  any  provision  for  release,  or  Is 
held  in  custody  for  failure  to  meet  the  conditions 
of  release  imposed,  or  is  released  from  custody 
only  during  specified  hours  of  the  day;  or 

(b)  Twenty  days  after  the  Initial  appear- 
ance If  the  arrested  person  Is  released  from 
custody  under  any  condition  other  than  a condi- 
tion described  in  (a)  above. 

(2)  With  the  arrested  person's  consent,  the 
date  fixed  for  the  preliminary  examination  may 
be  later  than  that  prescribed  by  (1)  above,  or 
may  be  continued  one  or  more  times  from  the 
date  initially  fixed.  Without  the  arresteid  per- 
son's consent,  dates  later  than  that  prescribed 
by  (t ) above,  or  continuances  may  be  fixed  only 
by  an  order  of  a |udge  of  the  appropriate  United 
States  district  court  after  a finding  that  extraor- 
dinary circumstances  exist,  and  that  the  delay 
of  the  preliminary  hearing  is  indispensable  to 
the  interests  of  |ustice. 

(3)  Failure  to  comply  with  the  above  provi- 
sions shall  result  In  the  discharge  of  the  arrest- 
ed person  from  custody  or  from  the  requirement 
of  bail  or  any  other  condition  of  release,  without 
prejudice,  however,  to  the  institution  of  further 
criminal  proceedings  against  him/her  relative 
to  the  charge  upon  which  he/she  was  arrested. 

(4)  No  preliminary  examination  Is  required 
nor  shall  an  arrested  person  be  released  in 
accordance  with  (3)  above  If,  at  any  time  after 
the  Initial  appearance  before  the  judge  or  mag- 
istrate and  prior  to  the  date  fixed  for  the  prelimi- 
nary examination  pursuant  to  (1)  and  (2)  above, 
Indictment  Is  returned,  or,  In  appropriate  cases, 
an  Information  Is  filed  In  a United  States  court 
against  such  person. 
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(5)  At  the  preliminary  hearing,  the  accused 
may  cross-examine  witnesses  against  him/her 
and  may  Introduce  evidence  in  his/her  own 
behalf.  The  accused  Is  not  required  to  plead  at 
this  time.  If  the  magistrate  concludes  from  the 
evidence  that  there  Is  probable  cause  to  believe 
the  accused  has  committed  an  offense,  or  if  the 
accused  waives  preliminary  examination,  the 
magistrate  shall  forthwith  hold  the  accused  to 
answer  In  the  district  court;  otherwise  the  mag- 
istrate shall  discharge  him/her.  This  would  not 
prevent  subsequent  Indictment  of  the  accused 
on  the  same  charge. 

(6)  Subject  to  the  control  of  the  United 
States  Attorney,  agents  are  authorized  to  con- 
duct the  prosecution  at  the  committal  trial  for 
the  purpose  of  having  the  offenders  held  for 
action  of  the  grand  |ury.  This  will  ordinarily  be 
done  only  when  the  attorney  for  the  Govern- 
ment Is  not  available.  |IRC  5557) 


724  (i-te-so)  8/8* 

The  Grand  Jury  (Rule  8) 

(1)  The  grand  jury  consists  of  16  to  23  mem- 
bers summoned  by  order  of  the  court.  They 
serve  until  discharged  by  the  court,  but  not 
longer  than  18  months.  An  Indictment  may  be 
found  only  upon  concurrence  of  12  or  more 
jurors.  Otherwise,  a "no  bill"  Is  returned.  The 
court  may  direct  that  an  Indictment  be  kept 
secret  until  the  defendant  Is  In  custody  or  has 
given  ball.  In  that  event  the  clerk  seals  the 
Indictment  and  no  person  may  disclose  the  find- 
ing of  the  Indictment  except  when  necessary  for 
the  issuance  and  execution  of  a warrant  or 
summons.  (Rule  6(e),  FRCP) 

(2)  Grand  jury  proceedings  are  kept  secret 
to:  prevent  the  escape  of  those  whose  indict- 
ment may  be  contemplated;  ensure  freedom  to 
the  grand  Jury  In  Its  deliberations  by  protecting 
Its  members  from  annoyance  and  undue  Influ- 
ence; prevent  subornation  of  perjury  or  tamper- 
ing with  witnesses;  and  protect  the  reputations 
of  persons  investigated  but  not  Indicted.  Ac- 
cordingly, while  It  Is  in  session,  the  only  persons 
who  may  be  present  are  attorneys  for  the  Gov- 
ernment, the  witness  under  examination,  a ste- 
nographer or  operator  of  a recording  device, 
and  Interpreters  when  needed.  An  indictment 
may  be  dismissed  upon  a showing  that  an  unau- 
thorized parson  was  present  during  the  pro- 
ceedings. No  person  other  than  the  jurors  may 
be  present  while  the  grand  jury  is  deliberating  or 
voting,  [Rule  6(d),  FRCP) 
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(3)  Disclosure  ol  matters  occurring  before 
the  grand  (ury  may  be  made  to  those  Govern- 
ment personnel  deemed  necessary  by  a Gov- 
ernment attorney  to  assist  In  the  performance 
of  his/her  duty  to  enforce  Federal  criminal  law. 
With  the  consent  of  the  Government  attorney, 
agents  ot  Ihe  Service  may  examine  documents 
and  records  which  are  before  the  grand  jury, 
inspect  its  minutes,  and  assist  In  the  Investiga- 
tion of  possible  criminal  tax  violations.  An  Inten- 
tional violation  ol  Rule  6 may  be  punished  as  a 
contempt  ol  court. 

(4)  Federal  rules  do  not  Impose  any  obliga- 
tion of  secrecy  upon  witnesses  [Rule  6(e), 
FRCP,  Note  of  Advisory  Committee],  although 
some  Federal  jurisdictions  require  an  oath  of 
secrecy. 

(5)  A grand  jury  Is  not  obliged  to  grant  a 
request  from  a prospective  defendant  to  ap- 
pear before  it  as  a witness.  However,  Justice 
Department  procedures  provide  that  where  no 
burden  upon  the  grand  |ury  or  delay  ot  Its  pro- 
ceedings is  Involved,  reasonable  requests  of  a 
prospective  defendant  to  personally  testify  be- 
fore the  grand  jury  are  to  be  given  favorable 
consideration.  This  may  be  done  provided  that 
such  witness  explicitly  waives  his/her  privilege 
against  self-Incrlmlnatlon,  Is  represented  by 
counsel  or  voluntarily  and  knowingly  appears 
without  counsel,  and  consents  to  full  examina- 
tion under  oath. 

(6)  After  the  grand  |ury's  functions  have  end- 
ed, a trial  court  may  order  disclosure  of  Its  min- 
utes to  the  defendant  If  he/she  shows  a "partic- 
ularized need"  to  support  an  attack  upon  the 
Indictment,  to  Impeach  a witness  or  refresh  his 
recollection,  or,  In  a per|ury  prosecution,  to  In- 
spect his/her  own  grand  |ury  testimony. 

(7)  Under  18  USC  3331,  a special  grand  jury 
may  be  convened  for  a period  of  up  to  thirty-six 
months.  Although  such  grand  |ury  can  inquire 
Into  all  offenses  against  the  criminal  laws  of  the 
United  States,  Its  main  activities  are  related  to 
organized  crime,  and  misconduct  and  misfea- 
sance In  office  Involving  organized  criminal  ac- 
tivity by  an  appointed  public  officer  or 
employee. 

725  (i-ie-eo)  tret 

Indictment  and  Information 


725.1  (i-ts-ao)  978i 

Definitions  of  Indictment  and 
Information 

(1)  An  Indictment  (Exhibit  700-2)  Is  an  accu- 
sation In  writing  found  and  presented  by  a grand 
jury  to  the  court  In  which  It  Is  Impaneled  charg- 
ing that  the  person  named  therein  has  done 
some  act,  or  been  guilty  of  some  omission, 
which,  by  law,  Is  a criminal  offense. 

(2)  An  Information  (Exhibit  700-3)  Is  an  accu- 
sation In  writing  against  a person  named  therein 
for  some  criminal  offense  and  is  filed  with  the 
court  by  a competent  officer  on  his/her  oath  of 
office. 

725.2  (1-18-80)  9781 

Indictment  and  Information 
Distinguished  (Rules  7a  and  7b) 

(1)  In  criminal  tax  cases,  an  Indictment  Is 
returned  by  the  grand  |ury  and  presented  to  the 
court  by  the  foreman  of  the  grand  jury.  An  infor- 
mation is  tiled  with  the  court  by  the  United 
States  Attorney. 

(2)  Misdemeanors  may  be  prosecuted  by  ei- 
ther Indictment  or  Information;  felonies  must  be 
prosecuted  by  Indictment,  unless  waived  by  the 
defendant  in  open  court.  It  Indictment  Is  waived, 
a felony  may  be  prosecuted  by  Information.  As 
here  used  a felony  Is  an  offense  which  may  be 
punished  by  Imprisonment  ot  more  than  one 
year;  a misdemeanor  Is  any  other  offense.  [18 
USG  1) 

(3)  The  court  may  permit  an  Information  to  be 
amended  at  any  time  before  verdict  or  finding  If 
no  additional  or  different  offense  Is  charged  and 
It  substantial  rights  of  the  defendant  are  not 
prejudiced.  (Rule  7(e),  FRCP] 

725.3  (r-18-80)  9791 

Bill  of  Particulars  (Rule  7f) 

(1)  A bill  of  particulars  Is  a written  statement 
ot  the  specific  charges  against  which  the  de- 
fendant must  defend.  It  Is  designed  to  aid  the 
defendant  In  properly  answering  the  allegations 
and  In  preparing  for  trial  by  Informing  him/her  of 
the  particular  transactions  In  question  In  order 
to  avoid  surprise  at  the  trial  and  to  protect  him/ 
her  against  a second  prosecution  for  the  same 
offense.  It  need  not  set  forth  all  the  evidence  to 
be  used  In  support  of  the  charges.  Generally, 
the  granting  of  a bill  of  particulars  Is  within  the 
discretion  ot  the  trial  |udge. 
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(2)  Where  It  Is  granted,  the  Government  Is 
faced  with  the  problem  of  complying  with  the 
order  of  the  court  without,  at  the  same  time, 
disclosing  so  much  of  the  Government's  evi- 
dence as  to  jeopardize  successful  prosecution. 
Generally,  Information  concerning  the  nature 
and  source  of  Income  allegedly  understated 
and  the  manner  In  which  the  returns  are 
claimed  to  be  false  and  fraudulent  will  be  al- 
lowed by  the  court,  but  not  the  evidence  by 
which  the  Government  will  attempt  to  prove  the 
charges  set  forth  in  the  Indictment. 

(3)  With  simplified  forms  of  indictments  and 
Informations  now  approved,  the  bill  of  particu- 
lars Is  especially  Important  because,  although 
not  technically  a part  of  the  Indictment,  the 
Government's  proof  Is  limited  by  statements  In 
the  bill.  However,  the  Government  has  the  right 
to  amend  Its  bill  of  particulars  "at  any  time 
subject  to  such  conditions  as  |ustlce  requlr- 
es."[Rule  7(0,  FRCP.] 

72  5.4  (1-18-80)  9781 

Joinder  of  Offenses  and 
Defendants  (Rule  8) 

(1)  Two  or  more  offenses  (felonies  or  misde- 
meanors or  both)  may  be  charged  In  the  same 
Indictment  or  Information  In  a separate  count 
for  each  offense.  If  they  are  of  similar  character 
or  are  based  on  the  same  act  or  transaction  or 
on  two  or  more  acts  or  transactions  constituting 
parts  of  a common  scheme  or  plan.  For  exam- 
ple, separate  counts  of  an  Indictment  may 
charge  conspiracy  to  defraud  and  income  tax 
evasion. 

(2)  Two  or  more  defendants  may  be  charged 
In  the  same  Indictment  or  Information  If  they 
participated  In  the  same  transaction  or  series 
thereof  constituting  an  offense.  They  may  be 
charged  In  one  or  more  counts  together  or  sep- 
arately and  all  need  not  be  charged  In  each 
count.  This  applies  In  cases  Involving  equal 
partners  whose  knowledge  of  unreported  part- 
nership Income  can  ba  established  by  the  same 
evidence. 

728  (1-18-80)  9781 

Arraignment  and  Preparation  for 
Trial 
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726.1  (1-18-80)  9781 

Arraignment  (Rule  10) 

An  arraignment  consists  of  calling  a defend- 
ant before  a judge,  reading  the  Indictment  to 
him/her  or  Informing  him/her  of  the  charge, 
calling  on  him/her  to  state  whether  he/she  Is 
guilty  or  not  guilty,  and  entering  his/her  plea. 
The  defendant  will  be  given  a copy  of  the  Indict- 
ment or  Information  before  he/she  Is  called 
upon  to  plead. 


726.2  (1-18-80)  9781 

Pleas  (Rule  11) 

(1)  A defendant  may  plead  not  guilty,  guilty 
or,  with  the  consent  of  the  court,  nolo  contend- 
ere (no  contest).  The  court  may  refuse  to  ac- 
cept a plea  of  guilty,  and  shall  not  accept  such 
plea  or  a plea  of  nolo  contendere  without  first 
addressing  the  defendant  personally  and  deter- 
mining that  the  plea  Is  made  voluntarily  with 
understanding  of  the  nature  of  the  charge  and 
the  consequences  of  the  plea.  If  a defendant 
refuses  to  plead  or  If  the  court  refuses  to  accept 
a plea  of  guilty  or  H a defendant  corporation  fails 
to  appear,  the  court  shall  enter  a plea  of  not 
guilty.  The  court  shall  not  enter  a Judgment 
upon  a plea  of  guilty  unless  It  Is  satislied  that 
there  Is  factual  basis  for  the  plea. 

(2)  If  a not  guilty  plea  Is  entered,  the  court 
proceeds  by  setting  a date  for  trial. 

(3)  If  the  defendant  pleads  guilty  or  nolo  con- 
tendere at  arraignment,  the  procedural  steps 
prior  to  and  during  trial  as  prescribed  In  Rule  12 
through  Rule  31  do  not  apply  and  the  court 
proceeds  to  hear  the  facts  preliminary  to  Impos- 
ing sentence.  Some  courts  do  not  permit  per- 
sons other  than  attorneys  who  are  officers  of 
the  court  to  address  the  court— in  such  In- 
stances the  Government  attorney  will  present 
the  facts  for  the  Government.  However,  many 
courts  are  Informed  of  the  facts  by  the  Investi- 
gating special  agent  or  other  representative  of 
the  Criminal  Investigation  Division.  The  role  of 
the  special  agent  In  this  regard  Is  especially 
Important  since  his/her  oral  presentation  of 
facts  In  open  court  forms  the  only  supporting 
basis  ot  the  offenses  charged  in  the  Information 
or  Indictment.  Text  73(13).2  discusses  the  pro- 
cedures prescribed  In  Rule  32  with  respect  to 
pre-sentence  report  by  the  Court’s  probation 
officer,  sentencing,  and  judgment. 
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(4)  A plea  of  nolo  contendere  subjects  Ihe 
defendant  to  the  same  punishment  as  a plea  of 
guilty,  but  does  not  admit  the  charges.  It  cannot 
be  used  against  him/her  as  an  admission  in  any 
civil  suit  for  Ihe  same  act. 

726.3  n-ia-ao)  »7ei 

Motions  Raising  Defenses  and 
Objections  (Rule  12) 

All  defenses  and  objections  raised  before 
trial  are  by  motion  (e  g.,  motion  for  bill  of  particu- 
lars, for  discovery  and  inspection,  to  suppress, 
etc.)  and  are  limited  to  those  capable  of  deter- 
mination without  the  trial  of  the  general  issues. 
Defenses  or  objections  based  on  defects  in  the 
institution  of  the  prosecution  or  In  the  indict- 
ment or  information  (except  lack  of  jurisdiction 
of  the  court  or  failure  to  charge  an  offense)  must 
be  raised  before  trial  or  they  are  waived,  unless 
the  court  is  shown  cause  to  grant  relief  from  the 
waiver. 

726.4  (4-rs-ar)  »78i 

Depositions  (Rule  15) 

(1)  Whenever,  due  to  exceptional  circum- 
stances of  the  case,  it  is  in  the  interest  of  |ustice 
that  Ihe  testimony  of  a prospective  witness  of  a 
party  be  taken  and  preserved  for  use  at  trial,  the 
court  may  upon  motion  of  such  party  and  notice 
to  the  parties  order  that  his/her  testimony  be 
taken  by  deposition  and  that  any  designated 
documents  or  tangible  objects,  not  privileged, 
be  produced  at  the  same  time  and  place. 

(2)  The  usual  practice  is  for  the  deposition  to 
be  taken  before  a magistrate  appointed  by  the 
court  with  counsel  for  both  sides  examining  and 
cross-examining  the  witness  under  oath.  At  the 
trial  a part  or  all  of  the  deposition,  so  far  as 
admissible  under  the  rules  of  evidence,  may  be 
used  as  evidence  if  the  witness  is  unavailable, 
as  defined  by  Rule  804(a)  of  the  Federal  Rules 
of  Evidence,  or  the  witness  gives  testimony  at 
Ihe  trial  or  hearing  Inconsistent  with  his/her 
deposition.  The  Government  as  well  as  the  de- 
fense, may  read  into  evidence  any  relevant  part 
of  the  deposition  not  offered  by  the  other  party. 

(3)  Under  18  USC  3503,  whenever  it  Is  In  the 
interest  of  justice  that  the  testimony  ol  a pro- 
spective witness  of  a party  be  taken  and  pre- 
served, the  court  at  any  time  after  filing  ol  an 
Information  or  Indictment  may  upon  motion  of 
such  party  and  notice  to  the  parties  order  that 
the  testimony  of  such  witness  be  taken  and  that 
any  book,  paper,  document,  record,  recording 
or  other  material  not  privileged  be  produced  at 
the  same  lime  and  place.  A motion  by  the  Gov- 
ernment to  obtain  an  order  under  this  section 


shall  contain  certification  by  Ihe  Attorney  Gen- 
eral or  the  Attorney  General's  designee  that  the 
legal  proceeding  is  against  a person  who  is 
believed  to  have  participated  in  an  organized 
crime  activity.  The  deposition  may  be  used  if  the 
witness  is  unavailable  or  for  Impeachment  pur- 
poses when  the  witness  testifies. 

726.5  (4-i5-ai)  078i 

Discover  and  Inspection  and 
Subpoenas  (or  Production  of 
Documentary  Evidence  (Rules  16 
and  17(c)) 

(1)  Pre-trial  opportunities  for  the  Govern- 
ment and  the  defense  to  examine  documentary 
and  real  evidence  within  the  opposing  party's 
possession,  custody  or  control  are  afforded  by 
Rule  16  which  provides  "that,  upon  motion  of 
the  defendant,  the  court  may  order  the  Govern- 
ment's attorney  to  permit  the  defendant  to  in- 
spect and  copy  or  photograph  any  relevant: 

(a)  Written  or  recorded  statements  or  con- 
fessions made  by  the  defendant; 

(b)  Results  or  reports  of  physical  or  mental 
examinations  and  of  scientific  tests  or  experi- 
ments made  in  connection  with  the  case; 

(c)  Recorded  testimony  of  the  defendant 
before  a grand  |ury,  or 

(d)  Books,  papers,  documents,  tangible 
objects,  buildings  or  places,  or  copies  or  por- 
tions thereof,  upon  a showing  of  materiality  to 
the  preparation  of  the  defense  and  that  the 
request  Is  reasonable. 

(2)  Except  as  to  the  Items  In  (b),  this  rule 
does  not  authorize  the  discovery  or  inspection 
of  reports,  memoranda,  or  other  Internal  Gov- 
ernment documents  made  by  Government 
agents  in  connection  with  Ihe  Investigation  or 
defense  of  the  case,  or  of  statements  made  by 
Government  witnesses  (other  than  the  defend- 
ant) to  agents  of  the  Government  except  as 
provided  In  18  USC  3500."  (See  737.82.)  "11  the 
court  grants  relief  under  (b)  or  (d),  it  may,  upon 
motion  of  the  Government,  condition  its  order 
by  requiring  that  the  defendant  permit  the  Gov- 
ernment to  Inspect  and  copy  or  photograph 
scientific  or  medical  reports,  books,  papers, 
documents,  tangible  objects,  or  copies  of  por- 
tions thereof,  which  the  defendant  Intends  to 
produce  at  the  trial,  upon  a showing  of  materiali- 
ty to  the  presentation  of  the  government's  case 
end  that  the  request  Is  reasonable.  Except  as  to 
scientific  or  medical  reports,  this  does  not  au- 
thorize the  discovery  or  Inspection  of  reports, 
memoranda,  or  other  Internal  defense  docu-, 
ments  made  by  Ihe  defendants  or  his  attorneys 
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or  agents  In  connection  with  the  investigation  or 
defense  ol  the  case,  or  of  statements  made  by 
the  defendant,  or  by  Government  or  defense 
witnesses,  or  by  prospective  Government  or 
defense  witnesses,  to  the  defendant,  his 
agents  or  attorneys.  If,  subsequent  to  compli- 
ance with  an  order  issued  pursuant  to  Rule  16, 
and  prior  to  or  during  trial,  a party  discovers 
additional  material  previously  requested  or  or- 
dered which  is  subject  to  discovery  or  inspec- 
tion, he  shall  promptly  notify  the  other  party  or 
his  attorney  or  ihe  court  of  the  existence  of  the 
additional  material." 

(3)  Rule  1 7(c)  provides  a means  by  which  the 
Government  or  a defendant  can,  by  subpoena 
duces  tecum,  prior  to  trial,  compel  production  ol 
evidentiary  material  (books,  papers,  docu- 
ments, or  other  objects).  The  court  may  on 
motion  quash  or  modify  (he  subpoena  if  compli- 
ance would  be  unreasonable  or  oppressive.  It 
may  also  on  motion  let  the  Government  or  de- 
fendant Inspect  the  material  before  trial.  In 
some  circumstances,  a court  may,  under  this 
rule,  allow  a defendant  to  subpoena  a transcript 
of  his  statement  made  to  Government  agents, 
to  be  used,  for  Instance,  to  impeach  a Govern- 
ment witness'  testimony  about  Its  contents. 

(4)  It  has  been  held  that  the  defendant  is  not 
entitled  under  these  rules  to  inspect  documents 
such  as:  agent's  reports,  which  are  not  ordinari- 
ly admissible  (U.S.  v.  lozia J (although  a report 
may  be  material  for  cross-examination,  and 
may  be  Inspected  if  Ihe  agent  uses  it  to  refresh 
his/her  recollection)  (Montgomery  v.  U.S.  See 
also  18  USC  3500);  and  agents’  "work  prod- 
ucts,"consisting  of  workpapers  and  summaries 
ISchneider  v.  U.S.j,  statements  of  third  parties 
made  to  the  Investigating  agents  (U.S.  v.  Antho- 
ny M.  Palermo],  confidential  information  such 
as  names  of  informers  and  sources  of  informa- 
tion received  from  them,  unless  the  evidentiary 
value  of  such  may  fairly  be  considered  "essen- 
tial to  the  defense".  (U.S.  v.  Schneiderman] 

(5)  The  amount  of  Information  the  Govern- 
ment or  the  defendant  can  obtain  through  the 
discovery  procedure  ol  Rule  1 6 and  the  subpoe- 
na process  of  Rule  17(c)  depends  upon  the 
ruling  of  the  district  judge.  Some,  following  the 
liberal  policy  Indicated  by  the  Supreme  Court  in 
tha  Bowman  Diary  case,  have  held  that  broad 
discovery  procedures  expedite  a trial  end  are 
necessary  to  better  safeguard  the  rights  of  de- 
fendants. (U.S.  v.  Raymond  A.  O'Connor ] Oth- 
ers have  held  that  due  to  its  heavy  burden  of 
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proot  the  Government  should  not  be  required  to 
disclose  its  case  to  the  defendant,  and  that  the 
rules  should  be  strictly  construed.  (U.S.  v.  lozia ) 

726.6  (1-18-807  8781 

Motions  to  Suppress  Evidence 
and  for  Return  of  Property  (Rule 
41(e)) 

(1)  A motion  may  be  made  for  Ihe  return  of 
unlawfully  seized  property  and  to  suppress  for 
use  as  evidence  anything  so  obtained.  The  mo- 
tion shall  be  made  before  trial  unless  opportuni- 
ty for  it  did  not  exist  or  the  defendant  was  not 
aware  of  the  grounds  lor  the  motion,  but  the 
court,  In  its  discretion  may  entertain  Ihe  motion 
at  the  trial.  The  motion  may  also  be  made  be- 
fore an  Indictment  is  returned. 

(2)  This  motion  may  be  made  either  in  the 
district  where  the  property  was  seized  or  where 
the  trial  is  to  be  held. 

(3)  The  grounds  for  the  motion  are  that  the 
property  was  Illegally  seized  without  warrant,  or 
the  warrant  Is  Insufficient  on  Its  face,  or  the 
property  seized  is  not  that  described  in  the  war- 
rant, or  there  was  not  probable  cause  for  the 
Issuance  of  the  warrant,  or  the  warrant  was 
Illegally  executed.  (See  383.3.) 

(4)  Under  this  rule  motions  have  been  made 
seeking  the  suppression  of  private  books,  rec- 
ords, papers,  statements  or  any  other  docu- 
ments or  evidence  obtained  as  leads  or  clues 
therefrom  on  the  ground  that  they  were  ob- 
tained In  violation  ol  the  defendant’s  constitu- 
tional rights.  Some  Instances  In  which  such  mo- 
tions have  been  granted  are: 

(a)  Adopting  items  seized  by  city  police 
following  an  agreement  between  them  and  spe- 
cial agents  to  cooperate  In  investigating  gaming 
cases.  (U.S.  v.  Silbert ] 

(b)  Failure  of  affidavit  to  set  forth  sufficient 
facts  or  chain  of  circumstances  to  show  the 
existence  of  probable  cause  In  support  of  a 
search  warrant.  (U.S.  v.  Lassoff) 

(c)  Deceiving  taxpayer  Into  believing  his/ 
her  books  were  to  be  used  for  civil  purposes 
only  when  one  of  the  purposes  of  the  investiga- 
tion was  to  obtain  evidence  of  his/her  criminal 
wrongdoing  with  Internal  revenue  employees. 
|U.S.  v.  Wheeler] 

(d)  Practice  of  subterfuge  by  special  agent 
whq  remained  In  the  background  without  dis. 
closinng  to  taxpayer  hie  assignment  to  the 
case,  while  directing  the  revenue  agent  to  ob- 
tain extensive  Information  of  incriminatory  na- 
ture from  taxpayer’s  records.  (U.S.  v.  Upschitz] 
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(e)  Examining  contents  ot  a taxpayer's  fil- 
ing cabinet  including  certain  records,  Invoices 
and  papers  without  his  knowledge  or  consent. 
(U  S.  v.  Guerrinaj 

726.7  (i-is  ao;  9761 

Other  Matters  Before  Trial 

The  court  may  order  multiple  indictments  or 
intormalions  to  be  tried  together  II  they  could 
have  been  joined  in  a single  Indictment  or  Infor- 
mation (Rule  13).  However,  If  It  appears  that  a 
defendant  or  the  Government  Is  prejudiced  by  a 
joinder  of  offenses  or  defendants  or  trials,  the 
court  may  order  separate  trials  of  courts,  grant  a 
severance  of  defendants,  or  provide  whatever 
other  relief  justice  requires  (Rule  14). 

72  7 (5-9-8 0)  9781 

Venue 

(1)  Venue  is  the  place  In  which  a case  is 
brought  to  trial;  it  does  not  relate  to  jurisdiction, 
which  means  the  authority  by  which  a court  can 
take  cognizance  of  and  decide  a case.  Pro- 
ceedings are  undertaken  in  the  district  in  which 
the  offense  is  committed.  The  court  shall  fix  the 
place  of  trial  within  the  district  with  due  regard  to 
the  convenience  of  the  defendant  and  the  wit- 
nesses. Exceptions  to  the  general  rule  are; 

(a)  In  a judicial  district  consisting  of  two  or 
more  divisions  the  arraignment  may  be  had,  a 
plea  entered,  the  trial  conducted  or  sentence 
imposed  in  any  division  il  the  defendant  con- 
sents (Rule  19). 

(b)  The  case  may  be  transferred  from  the 
district  where  prosecution  Is  pending  or  where 
the  arrest  warrant  was  issued  to  the  district 
where  the  defendant  was  arrested  or  Is  held  If 
the  defendant  states,  In  writing,  that  he/she 
wishes  to  plead  guilty  or  nolo  contendere,  to 
waive  trial  in  the  district  In  which  indicted  or  In 
which  the  arrest  warrant  was  Issued,  and  to 
consent  to  the  disposition  of  the  case  In  the 
district  in  which  he/she  was  arrested  or  Is  held. 
The  United  States  Attorney  lor  each  district 
must  agree  (Rule  20). 

(c)  The  court  upon  motion  ol  the  defend- 
ant will  transfer  the  proceeding  to  another  dis- 
trict it  satisfied  that  there  exists  so  great  a preju- 
dice against  the  defendant  that  he/she  cannot 
obtain  a fair  and  Impartial  trial  In  the  district 
where  the  prosecution  Is  pending  (Rule  21(a)), 
or  if  il  appears  that  for  the  convenience  of  the 
parlies  and  witnesses,  and  In  the  Interest  of 
|ustice,  the  proceeding  should  be  transferred 
(Rule  21(b)). 
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(d)  If  an  offense  described  in  IRC  7201  or 
7206(1),  (2)  or  (5)  involves  use  of  the  mails,  and 
il  prosecution  is  begun  in  a judicial  district  other 
than  the  one  in  which  the  defendant  resides, 
he/she  may  elect  to  be  tried  In  the  district  in 
which  he/she  was  residing  at  the  time  alleged 
offense  was  committed;  provided  he/she  files  a 
motion  in  the  district  in  which  the  prosecution 
was  begun  within  20  days  after  arraignment. 
(Section  3237  (G),  Title  18  USC) 

(2)  Venue  in  failure  to  file  cases  lies  In  the 
judicial  district  ol  the  internal  revenue  district 
where  the  returns  were  required  to  be  filed. 
[Yarborough  v.  U S.)  For  example,  venue  of  a 
failure  to  file  case  Involving  a Miami  taxpayer 
would  lie  in  the  Middle  Judicial  District  of  Florida 
since  the  District  Director's  office  is  located  in 
Jacksonville.  An  individual  taxpayer  is  required 
to  file  his/her  return  in  the  Internal  revenue 
district  where  he/she  resides  or  his/her  princi- 
pal place  of  business  is  located.  (Sec. 
6091(b)(1),  IRC)  If  he/she  resides  In  one  reve- 
nue district  and  has  his/her  principal  place  of 
business  In  another,  he/she  may  be  tried,  for 
failure  to  file  a return.  In  the  |udiclal  district  of 
either  revenue  district.  [U.S.  v.  Commerlord ] 
Where  direct  filing  with  the  service  center  has 
been  Instituted,  an  option  to  hand  carry  returns 
to  the  District  Director’s  office  has  been  autho- 
rized in  the  Service  regulations.  This  provision 
establishes  venue  in  the  judicial  district  where 
the  District  Director's  office  is  located  as  well  as 
in  the  judicial  district  where  the  service  center  is 
located.  Where  a defendant  resides  In  a reve- 
nue district  located  In  one  judicial  district,  and 
has  his/her  principal  place  of  business  In  a 
revenue  district  located  In  a second  judicial  dis- 
trict, and  Is  required  to  file  his/her  return  at  a 
service  center  located  In  still  another  judicial 
district,  venue  may  lie  in  any  of  the  three  judicial 
districts.  A regulation  aulhorizlng  the  filing  of  a 
return  at  a permanent  post  of  duty  became 
effective  on  July  1,  1977  and  applies  to  all  re- 
turns which  were  required  to  be  filed  on  or  after 
this  date. 

(3)  In  fax  evasion  cases  where  the  crime  is 
alleged  to  have  been  committed  by  the  filing  of 
a false  and  fraudulent  return,  venue  lies  in  the 
collection  and  Judicial  district  where  the  return  Is 
filed  (U.S.  v.  Warring),  unless  the  defendant 
makes  the  election  discussed  In  (1)(d)  above.  If 
a return  Is  prepared,  signed,  and  deposited  In 
the  mail  in  one  judicial  district  and  filed  in  anoth- 
er, venue  may  be  fixed  In  the  former  district  If  the 
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indictment  charges  attempted  evasion  by  prep- 
aration, signing  or  depositing  a fraudulent  re- 
turn In  the  mail  in  a particular  judicial  district. 
(U.S.  v.  Albanese)  A taxpayer  was  properly  in- 
dicted in  the  district  where  the  accountant  pre- 
pared the  return  trom  information  sent  to  him  by 
the  taxpayer.  (U.S.  v.  Harold  Gross)  Although 
the  tax  evasion  was  not  yet  complete  when  the 
return  was  prepared,  because  it  had  not  yet 
been  filed,  the  court  held  that  the  offense  oc- 
curs not  only  where  the  return  is  signed,  mailed, 
and  filed,  but  in  every  district  where  the  taxpay- 
er has  committed  acts  that  are  part  of  the  eva- 
sion. Where  an  Indictment  charges  attempted 
tax  evasion  by  maintaining  false  records,  trial 
may  be  held  in  the  judicial  district  in  which  the 
records  were  maintained.  (Beaty  v.  U.S.) 

(4)  If  the  crime  is  that  of  aiding  or  assisting  in, 
or  procuring,  counseling,  or  advising  prepara- 
tion, or  presentation  of  false  and  fraudulent 
returns,  the  case  can  be  tried  in  the  judicial 
district  where  the  specified  acts  were  commit- 
ted. (U.S.  v.  Kelley)  If  the  acts  took  place  in  one 
judicial  district  and  the  document  was  tiled  in 
another,  venue  may  lie  In  the  district  of  filing. 
(Newfon  v.  U.S.)  For  willfully  making  and  sub- 
scribing a document  known  not  to  be  true,  see 
418.12. 

(5)  Service  Policy  provides  that  it  is  prefer- 
able for  deterrent  purposes  that  venue  be  es- 
tablished In  the  judicial  district  of  the  taxpayer’s 
place  of  residence  or  place  of  business,  rather 
than  In  the  judicial  district  of  the  District  Direc- 
tor, unless  compelling  reasons  exist.  Hence, 
the  special  agent  should  strive  to  gather  evi- 
dence to  establish  venue  at  the  taxpayer's  resi- 
dence or  place  of  business  whenever  there  is  a 
choice  in  venue  for  a trial  for  tax  violations. 

730  (1-16-80)  9781 

Trials  and  Related  Federal  Rules 
of  Criminal  Procedure 

731  (1-18-60)  9781 

Trial  by  Jury  or  by  Court 

731.1  (1-16-80)  9781 

Provisions  of  the  Constitution 

The  Constitution  of  the  United  States  pro- 
vides In  part:  "The  trial  of  all  Crimes,  except  In 
Cases  of  Impeachment,  shall  be  by  jury.  . . 
and  "In  all  criminal  prosecutions,  the  accused 
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shall  enjoy  the  right  to  a speedy  and  public  trial, 
by  an  impartial  jury. . 

731.2  (1-18-807  9781 

Provisions  of  Federal  Rules  (Rule 
23) 

Trial  will  be  by  |ury  unless  the  defendant 
waives  a jury  trial  in  writing  with  the  approval  of 
(he  court  and  consent  of  the  Government. 
I Singer  v.  U.S.)  Juries  consist  of  12  persons,  but 
prior  to  verdict  the  parties  may  stipulate  in  writ- 
ing with  the  approval  ol  the  court  that  the  |ury 
shall  consist  ot  any  number  less  than  12.  If  a jury 
trial  Is  waived,  the  court  decides  the  case  on  the 
basis  of  the  competent,  relevant  evidence  pre- 
sented, determining  the  facts  and  applying  the 
law  Involved. 


731.3  (4-15-817  9781 

Trial  by  United  States  Magistrates 

Title  18  U.S.C.  3401  provides  that  a United 
States  magistrate,  when  specially  designated 
to  exercise  such  jurisdiction  by  the  district  court 
or  courts  he/she  serves,  shall  have  the  jurisdic- 
tion to  fry  persons  accused  of,  and  sentence 
persons  convicted  of,  misdemeanors  commit- 
ted in  that  judicial  district.  A defendant  must 
consent  In  writing  to  trial  by  magistrate,  the 
consent  specially  waiving  trial,  judgement  and 
sentencing  by  a |udge  of  the  district  court. 

732  (1-16-80)  9781 

Trial  Jurors  (Rule  24) 

Statutory  law  determines  the  manner  In 
which  the  trial  |urors  are  selected.  (62  Slat.  951, 
28  USC  1861-1865)  The  rule  prescribes  the 
examination  of  the  petit  |ury,  but  the  manner  of 
questioning  prospective  jurors  Is  discretionary 
with  the  court.  Usually  the  court  conducls  the 
examination  and  then  permits  the  defendant  (or 
his/her  attorney)  and  the  attorney  for  the  Gov- 
ernment to  supplement  the  examination  by  fur- 
ther inquiry  as  deemed  proper.  Any  juror  will  be 
excused  lor  cause  il  he/she  admittedly  is  un- 
able to  render  a verdict  on  fhe  evidence  alone 
and  on  the  law  as  the  court  charges.  In  addilion 
to  challenges  for  cause,  the  defendant  Is  given 
10  peremptory  (without  cause)  challenges  and 
the  Government  6 In  felonies;  each  has  3 per- 
emptory challenges  In  misdemeanors.  If  there 
Is  more  than  one  defendant,  the  court  may  al- 
low the  defendants  additional  peremptory  chal- 
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lenges  to  be  exercised  separately  or  |ointty.  The 
court  may  direct  that  not  more  than  6 Jurors  in 
addition  to  the  regular  fury  be  called  as  alternate 
furors.  They  sit  with  the  regular  furors  and  re- 
place, In  (he  order  In  which  they  are  selected, 
any  who  become  unable  to  perform  their  duties 
prior  to  the  time  the  fury  retires  to  consider  Its 
verdict  It  the  regular  fury  remains  intact  the 
alternates  are  dismissed  following  the  court's 
instructions  In  the  case.  Each  side  is  entitled  to 
1 additional  peremptory  challenge  il  1 or  2 alter- 
nate furors  are  to  be  impaneled.  2 additional 
peremptory  challenges  il  3 or  4 alternate  furors 
are  to  be  Impaneled,  and  3 peremptory  chal- 
lenges It  5 or  6 alternate  furors  are  to  be  impan- 
eled, to  be  used  only  with  respect  to  such 
alternates. 

733  (1-18-80)  9/8! 

Disability  of  Judge  (Rule  25) 

This  rule  provides  for  the  replacement  of  the 
presiding  fudge  if  by  reason  of  absence  from  the 
district,  death,  sickness  or  other  disability  the 
fudge  is  unable  to  perform  his/her  duties  after  a 
verdict  or  finding  of  guilt  or  during  the  trial. 

734  (1-18-80)  9781 

Evidence  (Rule  26) 

In  all  trials  the  testimony  of  witnesses  Is  taken 
orally  In  open  court,  unless  otherwise  provided 
by  law  or  these  rules.  The  admissibility  of  evi- 
dence is  governed  by  the  Federal  Rules  of  Evi- 
dence. This  is  a comprehensive  code  of  evi- 
dence Intended  to  govern  the  admissibility  of 
proof  In  all  trials  before  the  Federal  courts.  In- 
formation about  the  admission  of  testimony  and 
documentary  evidence  is  set  forth  In  320,  340 
and  350. 

735  (i-te-eo)  ertt 

Opening  Statements 

The  prosecution  opens;  the  defense  follows. 
An  opening  statement  primarily  Is  to  advise  the 
fury  what  each  party  Intends  to  prove.  In  some 
districts  no  opening  statement  Is  made.  The 
defense  may  decline  to  make  an  opening  state- 
ment or  defer  opening  until  the  completion  of 
the  Government's  case.  Usually  the  prosecu- 
tion will  explain  each  count  of  the  Indictment 
and  then  outline  the  evidence  to  support  H. 
Generally,  where  defense  counsel  elects  to 
make  an  opening  statement  at  the  outset,  he/ 
she  will  explain  to  the  fury  that  the  defendant 
need  prove  nothing,  that  the  defendant's  plea 
of  not  guilty  is  a denial  of  all  the  charges,  and 


that  the  Jury  should  keep  an  open  mind  until  the 
entire  case  is  presented. 

736  (i-is-floj  979i 

Presentation  of  Case 

The  Government  goes  first  In  presenting 
proof  of  the  offenses  charged.  It  does  this  by 
questioning  witnesses  and  introducing  docu- 
mentary evidence.  Upon  conclusion  of  the  di- 
rect examination  of  each  witness  by  the  United 
States  Attorney,  the  witness  is  turned  over  to 
the  defense  counsel  for  cross-examination,  If 
desired.  After  cross-examination  the  Govern- 
ment has  the  opportunity  for  redirect  examina- 
tion as  to  matters  brought  out  on  the  cross-ex- 
amination. Upon  the  conclusion  of  the  Govern- 
ment’s case  the  prosecution  rests  and  the  de- 
fendant then  has  the  burden  of  going  forward 
with  the  evidence.  The  prosecution  may  cross- 
examine  defense  witnesses,  and  alter  the  de- 
fendant rests,  may  offer  proof  in  rebuttal. 

737  (1-18-60)  979! 

Witnesses 

737.1  (1-18-80)  9791 

Definition 

A witness  Is  a person  who  can  testify  as  to 
what  he/she  knows  from  having  heard,  seen,  or 
otherwise  observed. 

737.2  (1-18-80)  9791 

Competer.ee 

(1)  The  judge  rather  than  the  fury  determines 
the  competency  of  a witness  to  testify.  A wit- 
ness will  ordinarily  be  presumed  to  have  the 
mental  capacity  to  testify.  That  capacity  may  be 
challenged  In  situations  Involving:  Infants — the 
trial  fudge  should  decide  If  the  child  Is  sufficient- 
ly mature  to  make  an  Intelligent  statement  of 
what  he/she  saw,  heard,  or  observed;  mental 
derangement — an  insane  person  usually  will  be 
permitted  to  testily  If  he/she  understands  the 
obligations  ol  an  oath  and  the  consequences  of 
lying,  and  can  tell  an  intelligent  story  of  what  he/ 
she  saw  take  place;  and  Intoxication — the  test 
as  to  a witness  on  the  stand  is  whether  he/she 
Is  capable  of  making  an  Intelligent  and  truthful 
statement. 

(2)  In  a Federal  criminal  case,  a husband  and 
wife  are  competent  to  testify  for  each  other,  but 
not  against  each  other  without  the  consent  of 
both,  except  where  one  spouse  has  committed 
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some  offense  against  the  other,  or  the  case 
Involves  polygamy  or  some  other  crime  detri- 
mental to  the  marital  relationship.  Generally, 
divorce  removes  the  incompentency  of  hus- 
band and  wile  to  testify  against  each  other, 
except  as  to  confidential  communications 
made  by  one  to  the  other  during  marriage.  (See 
also  344.4  and  344.9.) 

(3)  A convicted  perjurer  may  testify  and  the 
fury  must  determine  credibility.  A Federal  officer 
(even  one  who  is  a witness  in  the  case)  may  be 
permitted  to  sit  in  the  courtroom  during  the  trial, 
to  advise  the  United  Slates  Attorney.  A defend- 
ant In  the  criminal  case  is  a competent  witness 
and  his/her  testimony  must  be  fudged  In  the 
same  way  as  that  of  any  other  witness,  with  due 
regard  for  his/her  personal  Interest  in  the  out- 
come of  the  case. 

737.3  (1-18-80)  9791 

Credibility 

(1)  The  jury  (or  fudge  If  a fury  is  waived), 
determines  the  weight  and  credibility  of  a wit- 
ness' testimony.  A witness  is  presumed  to  tell 
the  truth.  Credibility  Is  fudged  by  whether  the 
witness  had  the  capacity  or  opportunity  to  ob- 
serve or  be  familiar  with  the  subject  matter  of 
his/her  testimony  and  to  remember  It.  Among 
the  matters  affecting  credibility  are  the  witness’ 
Interest,  bias,  prejudice,  demeanor  on  the 
stand,  prior  Inconsistent  statements,  prior  men- 
tal derangement,  Intoxication  at  the  time  of  the 
transaction  to  which  he/she  testifies,  and  prior 
convictions  ol  a felony  or  a crime  involving  mor- 
al turpitude.  If  a witness  gives  contradictory 
testimony  the  Jury  may  accept  the  portion  It 
believes  and  refect  the  remainder.  It  may  refect 
the  witness'  entire  testimony  if  he/she  has  tes- 
tified falsely  as  to  a material  point. 

(2)  If  neither  party  will  vouch  for  a witness  the 
court  may  call  and  question  such  witness  and 
allow  both  sides  the  right  ol  cross-examination 
and  Impeachment. 

737.4  (1-18-80)  9791 

Impeachment 

737.41  (1-18-80)  9791 

Impeachment  of  Opposing 

Witness 

(1)  The  principal  purpose  of  Impeachment  Is 
to  lessen  the  likelihood  that  the  court  or  Jury  will 
believe  the  witness’  story.  A witness  may  be 
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impeached  by  bringing  out  on  cross-examina- 
tion or  through  other  witnesses  facts: 

(a)  Proving  that  the  witness  made  a state- 
ment out  of  court  (it  could  be  before  a grand 
jury)  that  is  Inconsistent  with  his/her  testimony 
on  the  witness  stand  provided  It  Is  relevant  to 
the  case  and  a foundation  Is  laid  by  Inquiring  of 
the  witness  on  cross-examination  whether  he/ 
she  did  or  did  not  make  such  a statement  to  a 
certain  named  person  at  a certain  named  time 
and  place. 

(b)  Showing  bias,  such  as  family  relation- 
ship, friendship,  gratitude,  obligation,  employ- 
ment, hatred.  Injured  feelings  and  the  like  (Wig- 
more  on  Evidence,  sec.  948-953J,  interest 
growing  out  of  the  relationship  between  the 
witness  and  the  cause  of  action,  e.g.;  partner, 
creditor,  or  corruption,  such  as  acceptance  of  a 
bribe  to  testify,  or  expression  of  willingness  to 
give  false  testimony.  (Wigmore,  sec.  956-965) 

(c)  Establishing  insanity  or  drunkenness  at 
the  time  of  the  events  testified  to,  or  while  on 
the  stand,  or  In  the  Interval  between  the  two  if  it 
was  of  such  a degree  as  to  affect  the  witness' 
mental  faculties.  (Wigmore,  sec.  931-933) 

(d)  Showing  a bad  reputation  for  truth  and 
veracity  In  the  community  In  which  the  witness 
resides  (Wigmore,  sec.  920-923)  or 

(e)  Proving  through  cross-examination 
that  the  witness  has  been  convicted  of  a specif- 
Ic  crime, orputtinginto  evidence  a record  of  his/ 
her  conviction.  Evidence  of  his/her  arrest  not 
admissible.  The  test  to  be  applied  is  whether 
the  conviction  inquired  about  tends  to  prove  a 
lack  ol  character  with  respect  to  the  witness' 
credibility. 

(2)  In  certain  Instances  an  Impeached  wit- 
ness may  be  rehabilitated.  If  testimony  as  to 
his/her  bad  character  for  veracity  has  been 
given,  testimony  of  his/her  reputation  for  good 
character  In  that  respect  may  be  offered.  (Wig- 
more, sec.  1105)  If  a witness  has  been  Im- 
peached by  showing  that  he/she  made  a prior 
statement  Inconsistent  with  his/her  testimony 
on  the  stand,  it  may  be  shown  that  he/she 
made  prior  statements  consistent  with  his/her 
testimony  In  certain  situations.  For  example, 
the  story  of  the  witness  may  be  assailed  as  a 
recent  fabrication  or  evidence  may  be  offered 
showing  a cause  for  his/her  bias.  If  so,  it  may  be 
shown  that  the  witness  made  a statement  simi- 
lar to  his/her  testimony  on  the  stand  before  he/ 
she  had  any  reason  to  fabricate  (Wigmore,  sec. 
1129)  or  prior  to  the  occasion  for  bias.  (Wig- 
more, sec.  1128) 
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(3)  When  a defendant  takes  the  stand  In  his/ 
her  own  defense  he/she  Is  subject  to  Impeach- 
ment like  any  other  witness.  The  law  does  not 
presume  that  a defendant  Is  of  good  character; 
It  merely  prevents  the  prosecution  from  going 
into  the  matter  during  the  original  presentation 
of  Its  case.  When  the  defendant  takes  the 
stand,  he/she  does  so  not  only  as  a person 
accused  of  a crime,  but  also  as  a witness.  As  an 
accused,  his/her  character  is  not  subject  to 
attack  unless  he/she  opens  the  question  by 
offering  evidence  of  his/her  good  character. 
Such  evidence  is  to  be  considered  by  the  Jury  on 
the  issue  of  his/her  guilt  or  innocence.  Thus,  if 
the  defense  offers  evidence  of  good  character 
(by  testimony  of  the  defendant  or  other  witness- 
es) the  prosecution  can  introduce  evidence  as 
to  his/her  bad  character  to  be  considered  by 
the  |ury  on  the  same  issue.  As  a witness,  his/ 
her  position  is  different  and  the  prosecution  can 
offer  evidence  of  his/her  bad  character  for  con- 
sideration not  upon  his/her  guilt  or  Innocence 
but  upon  his/her  credibility  as  a witness.  (Wig- 
more,  secs.  890,  891J 


737.42  (i-ibso)  9761 

Impeachment  by  a Party  of  His 
Own  Witness 

(1)  A rule  of  law  exists  in  many  Jurisdictions 
that  a party  will  not  be  allowed  to  Impeach  a 
witness  he/she  has  called  because  by  putting 
the  witness  on  the  stand  the  party  has  guaran- 
teed his/her  credibility.  However,  the  prosecu- 
tion may  impeach  a Government  witness: 
whom  It  is  under  a legal  obligation  to  call;  who 
has  testified  before  a grand  |ury;  or  whom  the 
court  compels  it  to  call.  If  In  each  Instance  It  was 
surprised  or  prejudiced  by  his/her  testimony. 
Most  courts  now  permit  Impeachment  for  self- 
contradiction  particularly  if  the  party  calling  the 
witness  has  been  surprised  by  variances  from 
the  latter's  previous  attitude  and  statements. 
The  impeaching  matter  must  be  limited  to  the 
point  of  surprise  and  should  not  go  beyond 
removing  damage  caused  by  surprise. 

(2)  The  latitude  allowed  the  prosecution  In 
examining  a hostile  witness  Is  wholly  within  the 
discretion  of  the  trial  |udge.  Questions  may  be  In 
the  nature  of  cross-examination  and  the  wit- 
ness may  be  asked  if  he/she  made  contradicto- 
ry statements  at  other  times.  The  United  States 
Attorney  may  read  prior  Inconsistent  state- 
ments which  the  witness  has  given  Govern- 
ment agents  and  ask  him/her  to  verify  the  truth 
of  such  prior  statements. 


737.5  (1-18-80)  9781 

Recall 

The  matter  of  recalling  a witness  for  further 
testimony  is  ordinarily  within  the  discretion  of 
the  trial  Judge. 

737.6  (i-rs-00)  sis, 

Refreshing  Memory  or 
Recollection 


737.61  (r-10-00)  g79. 

Introduction 

A witness  may  not  be  able  to  recall  a fact 
about  which  he/she  is  called  to  testify.  If  so,  that 
fact  can  be  put  into  evidence  In  either  of  two 
ways,  described  as  "past  recollection  record- 
ed" or  "present  recollection  revived." 

737.62  (r-10-00)  9791 

Past  Recollection  Recorded 

A witness  may  not  be  able  to  state  directly 
facts  from  present  memory,  but  may  be  willing 
to  swear  that  the  contents  of  a memorandum 
which  he/she  or  another  prepared  setting  forth 
such  facts,  are  true.  On  his/her  so  testifying  the 
memorandum  may  be  Introduced  Into  evidence 
as  a record  of  his/her  past  recollection.  The 
memorandum  must  have  been  made  fairly  con- 
temporaneously with  the  facts  or  events  re- 
corded while  the  details  were  fresh  In  the  mem- 
ory of  the  witness.  If  it  was  written  by  another, 
the  witness  must  testify  that  he/she  read  it  at 
the  time  it  was  written  and  that  It  is  true. 


737.63  (r-rs-00)  9701 

Present  Recollection  Revived 

A witness  whose  memory  suddenly  fails 
when  asked  about  a certain  fact  may  be  able  to 
refresh  his/her  memory  by  reference  to  some 
relevant  paper.  It  may  be  a letter,  book,  memo- 
randum, or  anything  counsel  thinks  will  awaken 
his/her  Independent  recollection  of  the  fact 
sought  to  be  established.  The  writing  must,  on 
request,  be  shown  to  opposing  counsel  for  use 
on  cross-examination  to  test  the  witness'  actual 
memory,  but  is  not  admissible  In  evidence,  un- 
less independently  admissible.  (Wigmore  on 
Evidence,  sec.  758-765.) 
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737.7  (t-ra-oo)  9701 

Specific  Witnesses 


737.71  (t-rs-oo)  9701 

Expert  Witness  (Rule  28) 

(1)  An  expert  witness  Is  one  who  has  ac- 
quired ability  to  deduce  correct  inferences  from 
hypothetically  stated  facts,  or  from  facts  involv- 
ing scientific  or  technical  knowledge.  The  trial 
|udge  determines  whether  his/her  qualifica- 
tions are  sufficient.  The  court  may  appoint  ex- 
pert witnesses  agreed  upon  by  the  parties  or 
may  select  the  expert  itself.  The  expert  advises 
the  parties  of  his/her  findings  and  may  be 
called  to  testify  by  the  court  or  by  either  party. 
He/she  may  also  be  cross-examined.  The  ex- 
pert witness'  testimony  must  be  based  upon 
facts  personally  perceived  by  or  known  to  him/ 
her  or  made  known  to  him/her  at  the  trial.  The 
parties  also  may  call  expert  witnesses  of  their 
own  selection. 

(2)  In  tax  cases,  expert  witnesses  may  be 
used  to  testify  concerning  various  matters  such 
as  handwriting  comparison,  accounting  and 
bookkeeping  matters,  methods  of  operating  a 
lottery  and  computation  of  income  tax  liability. 

737.72  (1-10-0O)  9701 

Special  Agent 

(1)  Testifying  In  court  Is  one  of  the  most  Im- 
portant duties  that  a special  agent  may  be 
called  upon  to  perform.  The  agent's  testimony 
concerning  admissions  of  the  taxpayer  may  be 
vital  in  establishing  willfulness.  He/she  may 
also  be  required  to  testify  about:  the  examina- 
tion of  the  taxpayer's  books,  records,  and  tax 
returns;  analyses  or  transcripts  made  of  various 
book  accounts,  Invoices,  bank  deposits,  and 
canceled  checks;  specific  amounts  of  Income 
not  entered  In  the  taxpayer's  records  or  report- 
ed In  his/her  tax  returns;  particular  deductions 
of  expenses  for  which  no  substantiation  was 
offered  or  found  during  the  Investigation;  state- 
ments made  by  the  taxpayer  explaining  entries 
on  the  records  or  concerning  unrecorded  trans- 
actions; compulations  of  unreported  Income 
established  by  evidence  In  the  record;  and  the 
tax  deficiencies  based  upon  a hypothetical 
question.  The  agent  may  also  be  required  to 
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describe  the  records  maintained  by  the  taxpay- 
er and  explain  In  detail  the  extent  to  which  he/ 
she  examined  them,  the  procedures  followed, 
and  the  facts  discovered.  (See  750,  "Assisting 
United  States  Attorney.") 

(2)  The  special  agent  as  a witness  must  be 
thoroughly  prepared  and  clear  on  the  facts; 
present  a neat,  businesslike  appearance;  and 
testify  In  a natural,  frank  and  forthright  manner 
with  a respectful  attitude  toward  the  court  and 
jury.  He/she  is  frequently  subject  to  rigorous 
and  lengthy  cross-examination.  The  agent 
must  then  preserve  an  even,  courteous  de- 
meanor and  refrain  from  any  display  of  anger, 
hostility,  or  evasiveness.  Some  rules  of  conduct 
for  the  special  agent  or  other  Internal  revenue 
official  on  the  stand  are: 

(a)  Listen  to  the  question  carefully  and  an- 
swer truthfully. 

(b)  Answer  the  question  only.  Do  not  vol- 
unteer. It  may  seriously  affect  the  United  States 
Attorney's  strategy. 

(c)  Do  not  answer  a question  you  do  not 
understand.  Tell  the  questioner  that  you  do  not 
understand. 

(d)  If  an  objection  to  a question  Is  raised  by 
either  counsel,  wait  to  answer  until  the  court 
rules.  Otherwise,  a mistrial  may  result. 

(e)  Wait  until  the  question  Is  completed 
before  attempting  to  answer. 

(0  Anticipate  the  unexpected. 

(g)  Direct  your  answers  to  the  |ury  but  do 
not  Ignore  the  Judge. 

(h)  Speak  clearly  and  loudly  enough  to  be 
heard  by  the  Juror  farthest  removed  from  the 
witness  stand. 

(i)  Refrain  from  any  demonstration  of  per- 
sonal feelings. 

737.73  (t-is-00)  0701 

Revenue  Agent 

In  a tax  trial,  the  revenue  agent  is  often  used 
by  the  Government  as  the  expert  witness  to 
establish  the  computations  of  deficiencies  as 
set  forth  In  the  Indictment  or  Information.  The 
revenue  agent  may  also  testify  respecting  vari- 
ous matters  set  forth  In  737.72. 

737.8  (1-10-0O)  9701' 

Cross-Examination 
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General  Rules 

(1)  When  a witness  has  finished  his/her  di- 
rect examination,  the  opponent  has  the  right  to 
cross-examine  him/her.  The  purpose  of  cross- 
examination  is  to  test  the  truth  of  the  state- 
ments made  by  the  witness.  This  Is  done  by 
questions  designed  to:  amplify  the  story  given 
on  direct  examination  so  as  to  place  the  tacts  in 
a different  light;  establish  additional  facts  In  the 
cross-examining  party's  favor;  discredit  the  wit- 
ness' testimony  by  showing  that  testimony  on 
direct  examination  was  contrary  to  circum- 
stances, probabilities,  and  other  evidence  in 
the  case;  and  discredit  the  witness  by  showing 
bias,  interest,  corruption,  or  specific  acts  of  mis- 
conduct. In  view  of  such  purposes,  the  courts 
allow  a wide  latitude  on  cross-examination  and 
the  cross-examiner  may  ask  leading  questions. 
Another  method  often  used  Is  to  question  the 
witness  in  such  a manner  as  to  obtain  apparent 
inconsistent  statements  by  going  over  the 
same  ground  covered  in  the  direct  examination. 

(2)  The  general  rule  In  Federal  courts  with 
respect  to  witnesses  other  than  defendants,  is 
that  questions  asked  on  cross-examination 
must  pertain  to  matters  brought  out  on  direct 
examination!  The  rule  is  liberally  construed  and 
where  the  direct  examination  opens  a general 
subject,  the  cross-examiner  may  go  Into  any 
phase  of  that  subject.  If  the  cross-examiner 
wishes  to  obtain  from  the  witness  evidence  on 
subjects  not  opened  on  direct  examination,  he/ 
she  must  call  the  witness  as  his/her  own  wit- 
ness and  subject  him/her  to  direct  examination 
on  such  matters. 

737.82  o-it-to)  «78i 

Demands  for  Production  of 
Statements  and  Reports  of 

Witness 

(1)  Title  18,  use  3500  provides  that  after  a 
witness  has  testified  on  direct  examination  the 
defendant  may  inspect  any  pre-trial  statements 
of  the  witness  relating  to  the  subject  matter 
about  which  he/she  has  testified.  If  the  Govern- 
ment claims  that  the  prior  statement  is  not  rele- 
vant. it  is  to  be  inspected  by  the  trial  court  In 
camera  (in  private)  so  that  the  portion  not  relat- 
ing to  the  subject  matter  of  the  witness'  testimo- 
ny can  be  excised  before  delivery  to  the  defend- 
ant. If  the  Government  refuses  to  comply  with 
the  production  order  the  judge  has  discretion 
either  to  strike  the  testimony  of  the  witness  or  to 
declare  a mistrial. 
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(2)  The  term  "statement"  is  defined  In  18 
USC  3500  as  follows: 

"(1)  A written  statement  made  by  said  witness  and  signed 
or  otherwise  adopted  or  approved  by  him; 

"(2)  A stenographic,  mechanical,  electrical,  or  other  re- 
cording, or  a transcription  thereof,  which  is  substantially  a 
verbatim  recital  ol  an  oral  statement  made  by  said  witness 
and  recorded  contemporaneously  with  the  making  ot  such 
oral  statement;  or 

'•(3)  a statement,  however  taken  or  recorded,  or  a tran- 
scription thereot,  H any.  made  by  said  witness  to  a flrand 
|ury." 

(3)  A statement  which  is  not  substantially 
verbatim  and  has  not  been  recorded  contem- 
poraneously does  not  have  to  be  produced.  A 
written  statement  made  by  a witness  and 
signed  or  otherwise  adopted  or  approved  by 
him/her  may  be  inspected  by  the  defense 
whether  or  not  it  Is  contemporaneous  with  the 
interview  to  which  It  relates.  An  agent's  Inter- 
view report  based  upon  notes  read  back  to  and 
approved  by  the  witness  is  considered  adopted 
by  the  witness  and  producible  although  the 
notes  themselves  have  been  destroyed.  A sum- 
mary of  an  oral  statement  made  to  a special 
agent  which  Is  not  substantially  verbatim  does 
not  have  to  be  produced.  The  Supreme  Court 
has  outlined  the  reason  for  this  rule: 

“It  is  clear  that  Congress  was  concerned  that  only  those 
statements  which  could  properly  be  called  the  witness'  own 
words  should  be  made  available  to  the  defense  for  purposes 
ol  impeachment  It  was  Important  that  the  statement  could 
fairly  be  deemed  to  relied  fully  and  without  distortion  what 
had  been  sakj  to  the  government  agent.  Distortion  can  be  a 
product  of  setecllvify  as  well  as  the  conscious  or  inadvertent 
infusion  of  the  recorder's  opinions  or  impressions  It  is  clear 
from  the  continuous  congressional  emphasis  on  'substantial- 
ly verbatim  recital.'  and  continuous  narrative  statements 
made  by  the  witness  recorded  verbatim  or  nearly  so . . .'  that 
the  legislation  was  designed  to  eliminate  the  danger  of  dis- 
tortion and  misrepresentation  inherent  In  a report  which 
merely  selects  portions,  albeit  accurately,  from  a lengthy 
oral  recital  Quoting  out  of  context  Is  one  of  the  most  fre- 
quent and  powerful  modes  ol  misquotation.  We  think  it  con- 
sistent with  this  legislative  history,  and  with  the  generally  re- 
strictive terms  of  the  statutory  provision,  to  require  that  sum- 
maries of  an  oral  statement  which  evidence  substantial  se- 
lection of  material,  or  which  were  prepared  after  the  Inter- 
view without  the  aid  of  complete  notes,  and  hence  rest  on  the 
memory  ol  the  agent,  not  to  be  produced.  Neither,  of  course, 
ere  statements  which  contain  the  agent's  Interpretations  or 
Impression.''  (Anthony  M.  Palermo  v.  US  ] 

(4)  Where  a Government  agent  Interviewed 
a witness  and  recorded  in  his/her  notebook  a 
substantially  verbatim  statement  in  the  witness' 
presence,  the  defense  was  entitled  to  produc- 
tion of  relevant  portions  of  the  notebook  as  well 
as  an  exact  typewritten  copy  of  the  statement 
which  has  been  made  from  the  agent'9  notes, 
but  was  not  entitled  to  the  agent’s  report.  [US. 
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v.  Papworlh)  When  the  agent  is  a witness,  his/ 
her  report  has  been  held  to  be  a statement 
made  by  him/her,  subject  to  defense  inspec- 
tion at  the  discretion  ot  the  court.  IL/.S.  v.  Sheer) 
Inspection  Is  limited  to  the  report  alone,  and 
does  not  Include  exhibits  prepared  from  third 
party  witness  Interviews,  nor  signed  statements 
of  the  witnesses.  [Ayash  v.  U.S.) 

(5)  In  view  of  the  substantial  discretionary 
authority  of  a trial  judge  to  permit  defense  in- 
spection of  reports,  the  special  agent  should 
avoid  speculation  about  weaknesses  of  a case, 
and  expressions  Indicating  prejudice  or  dislike 
of  a taxpayer  In  memorandums  or  reports.  This 
should  not  preclude  complete  reporting  of  ev- 
ery material  fact  which  tends  to  establish  or 
disprove  the  alleged  violation,  and  Is  essential 
to  a thorough  understanding  of  the  case. 

(6)  In  view  of  the  use  of  pre-trial  statements 
for  Impeachment  purposes,  a statement  of  a 
prospective  Government  witness  containing  in- 
formation Inconsistent  with  his/her  prior  state- 
ment should  clearly  set  forth  an  explanation  of 
the  reasons  for  the  inconsistencies. 

737.9  fi-is so)  8761 

Redirect  Examination 

Following  cross-examination  the  party  calling 
the  witness  may  ask  him/her  further  questions 
respecting  matters  brought  out  on  cross-exami- 
nation. This  Is  permitted  to  obtain  the  witness' 
explanation  of  the  meaning  of  answers  In  (he 
cross-examination,  to  clarify  any  apparent  in- 
consistencies In  his/her  statements,  or  to  reha- 
bilitate him/her  In  the  eyes  of  the  jury  if  his/her 
character  has  been  attacked. 

738  (1-18-607  8701 

Stipulations 

(1)  A stipulation  Is  an  agreement  between 
the  prosecuting  attorney  and  defense  counsel 
respacting  certain  fads  in  the  case.  The  pur- 
pose of  a stipulation  Is  to  expedite  the  progress 
of  the  trial  by  eliminating  the  necessity  of  Intro- 
ducing evidence  to  prove  undisputed  facts.  For 
example,  the  defense  may  admit  the  receipt  of 
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income,  the  acquisition  of  certain  assets,  the 
making  ol  specified  expenditures,  or  even  the 
source  and  amount  of  Income  and  the  tax  defi- 
ciency alleged.  This  would  relieve  the  Govern- 
ment of  the  burden  of  producing  evidence  in 
court  as  proof  of  such  matters  and  would  leave 
willfulness  as  the  only  real  issue  to  be  proved. 
Since  willfulness  is  usually  Inferred  from  the 
manner  in  which  transactions  are  handled,  and 
presenting  a number  of  witnesses  before  a jury 
dramatizes  the  defendant’s  knowledge  thereof, 
the  Government  exercises  great  care  In  agree- 
ing to  stipulations  In  cases  involving  willfulness. 

(2)  Stipulations  are  generally  made  In  writ- 
ing, such  as  agreements  prior  to  trial;  however, 
they  may  be  stated  orally  In  open  court  and 
recorded  by  the  court  reporter  during  the  trial. 

739  (i-i8 -eo)  878t 

Motion  for  Judgment  of  Acquittal 
(Rule  29) 

(1)  Alter  the  evidence  on  either  side  Is 
closed,  the  court  on  motion  of  a defendant,  or 
on  Its  own  motion,  shall  order  the  entry  of  a 
judgment  of  acquittal  of  one  or  more  offenses 
charged  If  the  evidence  is  insufficient  to  sustain 
a conviction.  The  motion  may  be  made  orally  or 
In  writing.  In  some  circuits  the  motion  will  be 
denied  If  the  trial  judge  determines  that  the 
evidence,  taken  In  the  light  most  favorable  to 
the  Government,  tends  to  show  that  the  de- 
fendant Is  guilty  beyond  a reasonable  doubt.  In 
others  It  will  be  denied  if  the  evidence  is  enough 
to  send  the  case  to  the  |ury  in  a civil  action.  (See 
also  323.6.) 

(2)  I!  the  motion  for  acquittal  is  made  by  the 
defense  upon  the  conclusion  of  the  Govern- 
ment's case  and  the  motion  Is  denied,  the  de- 
fendant may  proceed  by  Introducing  evidence 
In  his/her  own  behalf.  This  waives  any  objec- 
tion to  the  denial.  The  defendant  may  renew 
his/her  motion  for  judgment  of  acquittal  after 
both  sides  rest.  A failure  to  do  so  may  foreclose 
any  right  on  appeal  to  question  the  sufficiency 
of  the  evidence  to  sustain  the  conviction, 

(3)  The  trial  court  may  reserve  decision  on 
this  motion,  submit  the  case  to  the  Jury,  and 
decide  it  either  before  the  verdict,  after  It,  or 
after  the  jury  Is  discharged  without  reaching  a 
verdict. 
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73(10)  (1-18-80)  9781 

nenuttal 

Alter  the  delenae  reals,  the  prosecution  may 
offer  proof  In  rebuttal  to  explain,  counteract,  or 
disprove  the  defendant's  evidence.  For  exam- 
ple, after  a defendant  testified  that  he/she 
made  substantial  payments  to  a deceased 
brother-in-law  for  services  rendered,  the  Gov- 
ernment put  Into  evidence  the  brother-in-law's 
tax  return,  which  did  not  Include  any  such 
amount.  In  order  to  discredit  the  defendant 
[Barshop  v.  U.S.] 

73(11)  (1-18-80)  9781 

Instructions  to  the  Jury  (Rule  30) 

(1)  Either  party  or  both  may  file  with  the  court 
written  Instructions  regarding  the  law  to  be  giv- 
en the  |ury.  The  court  will  Inform  counsel  of  Its 
proposed  action  on  the  requests  before  their 
arguments  to  the  |ury.  It  Is  sufficient  If  the  sub- 
stance of  the  requested  Instructions  Is  given. 
Normally,  the  defense  opens  summation  (final 
argument  to  the  jury)  and  the  Government  fol- 
lows, although  some  courts  allow  the  Govern- 
ment to  open,  the  defendant  to  follow,  and  the 
Government  to  close. 

(2)  The  court  then  charges  the  |ury  as  to  the 
law.  Objection,  if  any.  to  the  charge  or  omis- 
sions therefrom  must  be  made  before  the  |ury 
retires  to  consider  Its  verdict.  Failure  to  request 
special  Instructions  or  to  make  specific  objec- 
tions to  the  charge  before  the  |ury  retires  consti- 
tutes a waiver  on  the  point  on  appeal  unless, 
under  Rule  52(b),  there  are  "plain  errors  or 
defects  affecting  substantial  rights. . .” 

73(12)  (i-i 6-so)  0761 

Verdict  (Rule  31) 

(1 ) The  conclusion  of  the  jurors  Is  the  verdict. 
It  must  be  returned  to  the  Judge  In  open  court, 
and  to  convict  or  acquit  it  must  be  unanimous. 
Where  there  Is  more  than  one  defendant,  the 
jury  may  return  a verdict  or  verdicts  with  respect 
to  a defendant  or  defendants  as  to  whom  It  Is 
agreed.  It  the  jury  cannot  agree  regarding  any 
defendant,  he/she  may  be  tried  again. 

(2)  Where  the  Indictment  contains  more  than 
one  count,  each  count  la  considered  as  if  It  were 
a separate  Indictment,  so  that  acquittal  on  one 
or  more  counts  will  not  generally  be  considered 
Inconsistent  with  conviction  on  others. 

(3)  The  defendant  may  be  found  guilty  of  an 
offense  necessarily  Included  In  the  offense 
charged,  or  of  an  attempt  to  commit  either  the 
offense  charged  or  an  offense  necessarily  In- 


cluded therein  If  the  attempt  constitutes  an  of- 
fense. The  Supreme  Court  has  Indicated  In  this 
connection  that,  where  some  of  the  elements  of 
the  crime  oharged  themselves  constitute  a 
lesser  crime,  the  defendant,  If  the  evidence 
justifies  It,  is  entitled  to  an  Instruction  which 
would  permit  the  jury  to  return  a verdict  of  guilty 
of  the  lesser  offense.  However,  where  the  facts 
necessary  to  prove  the  crime  charged  are  Iden- 
tical with  those  required  to  prove  the  lesser 
offense,  the  defendant  Is  not  entitled  to  an  In- 
struction which  would  permit  the  jury  to  make  a 
choice  between  the  two  crimes  In  returning  its 
verdict. 

(4)  The  trial  court  will  poll  the  jury  at  the 
request  of  either  the  Government  or  the  de- 
fense or  upon  Its  own  motion  In  order  to  be 
certain  the  verdict  Is  unanimous.  If  upon  poll 
there  Is  not  unanimous  concurrence,  the  Jury 
may  be  directed  to  retire  for  further  delibera- 
tions or  may  be  discharged. 

73(13)  (1-16-60)  9781 

Judgment  (Rules  32  Through  35) 

73(13).1  (1-16-60)  9781 

Definition 

A judgment  of  conviction  sets  forth  the  plea, 
the  verdict  or  findings,  and  the  adjudication  and 
sentence.  It  must  be  signed  by  the  |udge  and 
entered  by  the  clerk. 

73(13).2  (1-16-80)  9781 

Presentence  Investigation 

In  order  to  help  the  court  Impose  sentence  or 
grant  probation,  the  probation  service  of  the 
court  may  make  a presentence  Investigation 
and  report.  The  Investigation  and  report  are 
concerned  with  any  prior  criminal  record  of  the 
defendant  and  personal  background,  Individual 
characteristics,  financial  condition,  and  any  cir- 
cumstances which  may  have  affected  his/her 
behavior.  In  this  connection,  the  probation  offi- 
cer will  usually  consult  with  the  special  agent  on 
the  case  for  Information  about  the  defendant’9 
cooperation  (or  lack  of  it)  during  the  Investiga- 
tion, the  defendant’s  mental  and  physical  histo- 
ry, whether  he/she  has  made  any  payments  on 
the  tax  deficiencies  involved  In  the  criminal 
case,  other  tax  obligations  due  the  government, 
and  data  regarding  any  other  matters  which 
might  be  helpful  to  the  court  In  Imposing  sen- 
tence or  granting  probation.  The  court  before 
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Imposing  sentence  may  disclose  to  the  defend- 
ant Of  his/hef  counsel  all  or  part  of  the  material 
contained  In  the  report  of  the  presentence  In- 
vestigation end  afford  an  opportunity  to  the  de- 
fendant or  his/her  counsel  to  comment  there- 
on. Any  material  disclosed  to  the  defendant  or 
his/her  counsel  shall  also  be  disclosed  to  the 
attorney  for  the  Government  (Rule  32). 

73(1 3).3  (1-16-60)  »78l 

Withdrawal  of  Plea  of  Guilty 

A motion  to  withdraw  a plea  of  guilty  or  of  nolo 
contendere  may  be  made  only  before  sentence 
Is  Imposed  or  imposition  of  sentence  Is  sus- 
pended; but  to  correct  manifest  injustice,  the 
court  after  sentence  may  set  aside  the  judg- 
ment of  conviction  and  permit  the  defendant  to 
withdraw  his/her  plea. 

73(1 3).4  (1-16-80)  9781 

Sentence 

The  sentence  must  be  Imposed  without  un- 
reasonable delay  and.  pending  sentence,  the 
court  may  commit  the  defendant  or  continue  or 
alter  the  ball.  Before  sentencing,  the  court  will 
give  the  defendant  an  opportunity  to  make  a 
statement  In  his/her  own  behalf  and  to  present 
Information  In  mitigation  of  his/her  punishment. 
Within  the  limits  set  out  In  the  criminal  statute 
Involved,  the  court  has  a wide  discretion  In  de- 
termining sentence  and  It  will  rarely  be  upset  by 
reviewing  court.  Although  within  the.  discretion 
of  the  trial  court,  consecutive  sentences  In  tax 
cases  where  there  has  been  a conviction  on 
more  than  one  count  are  seldom  imposed.  The 
court  must  arrest  (withhold)  judgment  If  the  In- 
dictment or  Information  does  not  charge  an 
offense  or  If  the  court  did  not  have  jurisdiction  of 
the  offense  charged.  An  Illegal  sentence  may 
be  corrected  by  the  court  at  any  time;  however, 
definite  time  limitations  are  fixed  for  a reduction 
of  sentence. 

73(13).5  (1-18-60)  9761 

Probation 

After  conviction  of  an  offense  not  punishable 
by  death  or  life  Imprisonment,  the  court  may 
suspend  sentence  and  place  the  defendant  on 
probation.  [18  USC  3651)  A condition  of  proba- 
tion may  be  that  the  defendant  pay  or  make 
every  effort  to  pay  the  tax  ultimately  deter- 
mined. Failure  to  comply  with  the  terms  of  pro- 
bation may  result  In  Its  revocation  and  Imposl- 
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tlon  of  sentence.  The  period  of  probation,  to- 
gether with  any  extension  thereof,  cannot  ex- 
ceed five  years.  [18  USC  3651)  Since  civil  tax 
proceedings  usually  do  not  begin  until  the  crimi- 
nal features  are  closed,  the  condition  of  proba- 
tion that  the  defendant  pay  the  tax  ultimately 
determined  becomes  Inoperative  In  any  case  If 
the  ultimate  determination  occurs  more  than 
five  years  after  the  date  of  sentence.  [18  USC 
3651)  If  the  probation  period  Is  less  than  five 
years  and  the  final  determination  of  tax  Is  not 
made  during  such  period,  that  condition  of  pro- 
bation will  become  Inoperative  unless  the  court 
modifies  Its  order. 


73(14)  (1-18-80)  8781 

Right  of  Appeal  (Rule  37) 

(1)  An  appeal  by  a defendant  may  be  taken 
within  10  days  after  entry  of  the  judgment  or 
order  appealed  from,  but  H a motion  for  a new 
trial  or  an  anest  of  judgment  has  been  made 
within  the  10-day  period  an  appeal  from  a judg- 
ment of  conviction  may  be  taken  within  10  days 
after  entry  of  the  order  denying  the  motion. 
When  authorized  by  statute  the  Government 
may  take  an  appeal  In  a criminal  case  within 
thirty  days  after  entry  of  judgment.  [See  Title  18 
USC  sec.  3731  about  Appeals  by  the  United 
States  from  decisions  based  upon  Invalidity  or 
construction  of  statutes,  dismissing  Informa- 
tions and  Indictments,  and  arresting  judgments 
of  conviction.) 

(2)  Appeal  from  the  decisions  of  the  Federal 
district  courts  19  heard  In  the  Court  of  Appeals 
for  the  appropriate  circuit,  except  for  certain 
statutory  exceptions  which  permit  the  Govern- 
ment to  appeal  direct  to  the  Supreme  Court. 


740  (1-16-80)  8781 

Compromise  of  Criminal  Tax 
Cases 

(1)  The  Secretary  of  the  Treasury  or  the  Sec- 
retary's delegate  may  compromise  any  civil  or 
criminal  tax  case  prior  to  referral  to  the  Depart- 
ment ol  Justice.  [26  USC  7122(a).)  The  Secre- 
tary has  delegated  this  authority  to  the  Commis- 
sioner of  Internal  Revenue.  [Sec.  601,  203 
C.F.R.]  (See  IRM  5700,  Offers  In  Compromise.) 
Strict  compliance  with  the  statutory  provisions 
Is  required  to  effect  a compromise.  Accordingly, 
attempted  settlement  by  subordinate  Service 
officials  will  not  bar  criminal  prosecution.  A valid 
compromise  Is  as  complete  a .discharge  from 
prosecution  as  an  acquittal  by  a jury. 
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(2)  The  Criminal  Investigation  Division 
makes  Investigations  of  offers  in  compromise  in 
cases  in  which  criminal  proceedings  are  pend- 
ing only  as  specifically  requested  by  the  Chief 
Counsel  or  Regional  Counsel.  (See  IRM 
9262.4.) 

(3)  After  referral  of  a case  to  the  Department 
of  Justice,  authority  to  compromise  rests  with 
the  Attorney  General. 

(4)  Tender  of  tax  or  actual  payment  thereof 
prior  to  a verdict  or  plea  of  guilty  Is  not  a bar  to 
criminal  prosecution. 

750  (1-10-90}  8781 

Assisting  the  United  States 
Attorney 


751  (1-10-00)  8781 

Planning  for  Presentation  to 
Grand  Jury  and  for  Trial 

(1)  Prior  to  the  presentation  of  a case  before 
a grand  |ury,  the  special  agent  may  be  request- 
ed by  the  United  States  Attorney  to  review  the 
case  with  him/her  so  that  the  latter  may  evalu- 
ate its  merits,  weaknesses,  and  particular  prob- 
lems. The  special  agent  may  assist  In  the  prep- 
aration of  the  Indictment  form  and  may  testify  at 
length  before  the  grand  Jury  concerning  the 
Investigation.  An  Indictment  based  solely  on 
his/her  testimony  Is  valid  even  though  he/she 
has  no  personal  knowledge  of  the  transactions 
on  which  his/her  computations  are  based. 

(2)  The  special  agent  will  frequently  be 
asked  to  aid  In  the  preparation  of  a trial  brief  or 
trial  book.  A sheet  (copy  for  U.S.  Attorney  and 
for  each  person  who  will  assist  In  the  trial) 
should  be  prepared  for  each  witness  showing 
his/her  name  and  address,  business  or  occu- 
pation; expected  testimony,  list  and  description 
of  documents,  H any,  which  he/she  will  produce 
or  Identify,  location  of  the  records  or  documents 
If  not  In  the  custody  of  the  witness;  and  data  of  a 
derogatory  nature  Including  criminal  record, 
pertinent  to  his/her  reliability  or  credibility.  Be- 
cause ol  the  Jencks  Act  (Section  3500,  Title  18, 
U.S.  Code),  It  Is  also  advisable  to  list  any  docu- 
ments such  as  question  and  answer  state- 
ments, affidavits,  or  memorandums  of  Interview 
obtained  from  the  witness  or  prepared  by  the 
agent  (See  737,82.)  The  witness  sheets  may 
be  placed  in  a looseleaf  note  book  In  the  order 
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in  which  the  witnesses  are  expected  to  testify.  If 
many  are  involved  it  Is  helpful  for  reference 
purposes  to  assign  each  a number  and  prepare 
a list  of  witnesses  arranged  and  numbered  In 
the  same  order  as  the  witness  sheets. 

(3)  Usually  a folder  should  be  prepared  for 
each  witness,  bearing  his/her  name  and  num- 
ber. Any  documents,  such  as  memorandums, 
affidavits,  or  question  and  answer  statements 
relating  to  a witness  should  be  placed  In  his/her 
folder.  Documents  obtained  from  a witness  pri- 
or to  trial  which  are  to  be  offered  as  evidence 
and  copies  to  be  substituted  when  originals  are 
withdrawn,  and  charts  or  schedules  prepared  to 
show  the  theory  of  the  case  or  computation  of 
unreported  Income  should  also  be  put  In  the 
appropriate  witness  folder. 

(4)  The  special  agent  should  study  his/her 
notes  and  reports  to  refresh  his/her  memory 
concerning  the  general  phases  of  the  Investiga- 
tion and  conferences  with  the  taxpayer.  The 
agent  should  arrange  his/her  notes,  memoran- 
dums, workpapers,  etc.,  to  which  he/she  may 
have  to  refer  while  testifying,  In  an  order  which 
will  provide  for  quick  reference  at  the  time  of 
trial.  He/she  should  also  arrange  to  have  cop- 
ies of  all  statements,  memorandums  and  re- 
ports that  have  any  bearing  on  his/her  testimo- 
ny for  presentation  to  the  court  If  such  data  Is 
requested  by  the  defense  under  18  USC  3500. 

(5)  The  special  agent  may  (with  the  approval 
of  the  United  States  Attorney)  relntervlew  wit- 
nesses Immediately  before  the  trial  begins  to 
ascertain  whether  they  have  brought  subpoe- 
naed documents  or  physical  evidence;  recall 
their  previous  statements  (it  may  be  advisable 
for  them  to  read  transcripts  of  prior  statements); 
and  can  Identify  the  defendant  and  time  and 
place  of  occurrence.  If  pertinent.  The  special 
agent  should  report  any  anticipated  difficulties 
with  the  witnesses  to  the  United  States  Attor- 
ney, who  might  decide  against  using  a hostile 
witness  or  one  thought  to  be  unreliable. 

(6)  Assistance  may  also  be  given  the  United 
States  Attorney  In  the  formulation  of  the  Gov- 
ernment's answers  to  various  pretrial  motions, 
such  as  motions  to  suppress  evidence,  for  a bill 
of  particulars,  for  discovery  and  inspection,  etc. 
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752.1  (1-10-00)  8781 

Responsibility  and  Conduct  of 
Special  Agent  at  Trial 

(1)  During  the  trial,  the  special  agent  ordinari- 
ly may  be  present  at  the  counsel  table  with  the 
United  States  Attorney  and  should  give  him/her 
any  assistance  he/she  can.  This  may  Include 
maintaining  all  Government  exhibits  In  proper 
order  for  ready  reference  and  presentation; 
keeping  a list  of  both  Government  and  defense 
exhibits  as  they  are  Introduced;  and  checking  to 
ensure  that  Government  witnesses  are  present 
and  ready  to  testify.  (See  also  737.72.)  The 
special  agent  should  conduct  himself/herself 
circumspectly  when  in  the  courtroom,  showing 
respect  for  the  judicial  authority. 

(2)  The  special  agent  may  be  called  upon  to 
prepare  charts  or  schedules  showing  the  tax- 
payer's sources  of  income,  correct  taxable  In- 
come, or  the  related  tax  liability.  The  charts  or 
schedules  may  reflect  summaries  of  specific 
Items,  net  worth  Increases,  expenditures  In  ex- 
cess of  available  resources  shown  on  tax  re- 
turns, or  other  transactions  that  lend  them- 
selves to  visual  presentation.  In  some  In- 
stances such  summaries  have  been  formally 
introduced  In  evidence,  In  others  they  have 
been  exhibited  to  the  jury,  and  then,  at  the  end 
of  the  case,  used  by  the  jury  during  delibera- 
tions. JBeafy  v.  U.S.,  but  see  Steele  v.  U.S.)  The 
need  for  charts,  the  type  of  charts,  and  the 
method  of  preparation  will  be  affected  by  such 
considerations  as  the  complexity  of  the  case, 
the  attitude  of  the  court  toward  visual  aids,  the 
preferences  of  the  United  States  Attorney,  and 
available  facilities.  Hand  drawn  charts  or 
schedules  have  been  effectively  used  by  spe- 
cial agents  In  the  past.  However.  If  commercial 
or  government  photocopy  facilities  are  avail- 
able In  the  area  where  the  District  Court  Is  locat- 
ed, the  charts  may  be  drawn  In  small  scale  or 
typed  on  ordinary  bond  paper,  and  then  en- 
larged by  a photocopy  process  at  a nominal 
cost.  Advance  arrangements  for  this  service 
should  be  made  to  avoid  delays  during  the  trial. 
The  special  agent  must  base  all  charts  and 
schedules  upon  evidence  in  the  trial  record. 
He/she  must  also  be  able  to  testify  that  he/she 
prepared  the  chart  or  that  It  was  prepared  under 
his/her  supervision.  If  a special  agent  uses  a 
bar  graph,  line  graph  or  similar  exhibit  for  trial 
purposes,  he/she  should  show  the  unit  of  mea- 
surement on  the  chart. 
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(3)  The  special  agent'should  listen  carefully 
to  all  testimony,  making  notes  from  which  he/ 
she  may  alert  the  United  States  Attorney,  at  the 
appropriate  time,  as  to  any  false,  misleading  or 
erroneous  statements.  The  agent  may  also  as- 
sist in  preparing  questions  to  be  asked  defense 
witnesses  on  cross-examination. 

(4)  The  special  agent  should  avoid  any  direct 
contact  with  the  defendant  at  the  trial  in  order  to 
eliminate  the  possibility  of  any  embarrassing  or 
compromising  situations  arising.  Likewise  his/ 
her  association  with  defense  counsel  should  be 
only  In  open  court  and  with  the  knowledge  and 
consent  of  the  United  States  Attorney. 

(5)  The  court  will  usually  instruct  the  jury 
against  any  contact  with  the  attorneys  or  wit- 
nesses In  the  case.  Any  attempts  by  the  special 
agent  to  associate  with  a member  or  members 
of  the  jury  may  cause  a mistrial. 

(8)  During  the  trial  and  after  a verdict  has 
been  rendered  In  the  case,  the  special  agent 
should  refrain  from  any  demonstration  of  per- 
sonal feelings  In  the  matter. 

(7)  The  special  agent  should  not  seek  out 
any  of  the  jurors  in  a tried  case  In  which  a 
conviction  is  not  obtained  for  the  purpose  of 
soliciting  Information  to  be  Incorporated  In  the 
narrative  report  required  by  IRM  9533  unless 
approved  In  advance  by  the  National  Office. 
However,  the  report  should  include  any  Infor- 
mation provided  him/her  by  Jurors  acting  on 
their  own  Initiative  or  submitted  by  them  to  other 
Government  representatives  or  third  parties. 


752.2  (1-19-00)  8781 

Separation  of  Witnesses 

(1)  Some  courts  on  their  own  motion  or  on 
request  of  either  counsel  will  bar  from  the  court- 
room all  witnesses  except  the  one  on  the  stand. 
This  Involves  "(a)  preventing  the  prospective 
witnesses  from  consulting  each  other,  (b)  pre- 
venting them  from  hearing  a testifying  witness, 
and  (c)  preventing  them  from  consulting  a wit- 
ness who  has  left  the  stand;  the  last  including 
consultation  between  witnesses  who  have  left 
the  stand,  since  they  may  be  prospective  wit- 
nesses." [Wigmore  on  Evidence  (3d  ed.)  sec. 
1840.)  If  the  order  of  exclusion  Is  knowingly 
disobeyed,  the  courl  may  In  its  discretion  dis- 
qualify the  witness.  (Wigmore.  sec.  1842.1 

(2)  If  this  rule  is  Invoked,  the  court  may  at  the 
request  of  the  United  Statos  attorney  make  an 
exception  permitting  necessary  Service  repre- 
sentatives to  remain  In  the  courtroom  to  assist 
In  the  trial. 
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Case  Settlement 


761  (1-1O-30J  9761 

Internal  Revenue  Service  (Joint 
Investigations) 

(1)  Information  which  may  have  a substantial 
effect  on  the  civil  settlement  of  a case  may  be 
developed  after  a special  agent's  report  has 
been  submitted.  For  example,  this  may  occur 
while  assisting  counsel  In  preparing  for  trial  or 
during  trial  for  the  criminal  offense.  Such  Infor- 
mation may  consist  of  admissions  of  liability  or 
relate  to  the  existence  of  additional  records  or 
witnesses  which  may  have  an  important  bear- 
ing on  the  determination  of  the  civil  liability.  In 
these  instances,  a special  agent  should  obtain 
copies  of  any  exhibits  Introduced  during  the  trial 
which  contain  Information  not  uncovered  dur- 
ing the  investigation  and  which  may  have  a 
significant  bearing  on  the  civil  liability.  Proce- 
dures for  the  processing  of  this  Information  are 
contained  In  IRM  9536. 

(2)  Civil  settlement  may  also  be  effected  In 
criminal  cases  prior  to  final  disposition  of  the 
criminal  features.  Before  Imposition  of  sen- 
tence, after  acceptance  of  a plea  of  guilty  or 
conviction  upon  trial,  the  court  may  desire  to 
know  the  final  determination  of  the  defendant's 
total  tax  liabilities  as  an  element  for  Its  consider- 
ation In  fixing  sentence.  Likewise,  the  defend- 
ant may  wish  to  attempt  to  mitigate  sentence  by 
paying  or  arranging  to  pay  his/her  tax  liabilities 
before  sentence  is  passed. 

(3)  Since  jurisdiction  In  criminal  tax  cases  lies 
with  the  Department  of  Justice,  action  to  effect 
civil  settlement  In  the  circumstances  described 
In  (2)  above  should  be  Initiated  by  the  United 
States  Attorney.  He/she  will  arrange,  through 
the  Department  of  Justice  and  the  Chief  Coun- 
sel (Criminal  Tax  Division),  for  civil  settlement 
proceedings  in  the  appropriate  District  Direc- 
tor's office.  When  Instructed  by  the  Chief,  Crimi- 
nal Investigation  Division,  the  special  agent 
who  participated  In  the  joint  Investigation  will 
consult  with  and  assist  the  Examination  repre- 
sentative In  the  dvll  settlement  negotiations. 

(4)  The  civil  fraud  penalty  may  not  be  re- 
moved by  an  Appeals  Office  except  upon  the 
recommendation  or  concurrence  of  counsel  In 
the  following  Instances.  These  Include  where  a 
civil  fraud  penally  Is  recommended  In  connec- 
tion with  a tax  year  or  period,  or  Is  related  or 
affects  such  year  or  period,  for  which  the  crimi- 
nal prosecution  against  a taxpayer  (or  a related 
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taxpayer  involving  the  same  transaction)  has 
been  recommended  to  the  Department  of  Jus- 
tice for  willful  attempt  to  evade  or  defeat  tax,  or 
for  willful  failure  to  file  a return.  Where  there  has 
been  a criminal  conviction  under  IRC  7201, 
7203,  7206(1)  or  7207,  the  concurrence  of 
counsel  is  required  for  any  settlement  that 
would  reduce  the  amounts  of  any  criminal  fraud 
Item. 


762  (i-it-eo)  9781 

United  States  Tax  Court 

(1)  The  Tax  Reform  Act  of  1969  changed  the 
name  of  the  Tax  Court  of  the  United  States  to 
the  United  States  Tax  Court  and  established  It 
as  a court  of  record  under  Article  I,  Section  8, 
Clause  9,  of  the  Constitution.  It  Is  now  part  of  the 
Judicial  Branch  of  Government.  In  addition  to 
the  powers  It  already  possesses,  the  Court  has 
been  given  the  power  to  punish  contempt  of  Its 
authority,  and  to  enforce  its  decisions  by  Issuing 
any  writ,  etc.,  which  a District  Court  of  the  Unit- 
ed States  can  issue.  [IRC  7441-7456.) 

(2)  In  a Tax  Court  trial  evidence  Is  admitted 
and  excluded  much  as  It  would  be  In  a civil 
nonjury  trial  In  the  United  States  District  Court. 
In  general,  the  Commissioner’s  determination 
of  deficiency  Is  presumed  to  be  correct.  (Rule 
32,  Tax  Court  Rules  of  Practice.)  However,  if  the 
fraud  penalty  Is  asserted,  the  burden  Is  upon  the 
Commissioner  to  prove  fraud  with  intent  to 
evade  tax.  [IRC  7454(a).)  The  evidence  In  that 
respect  must  be  "clear  and  convincing";  not 
"beyond  a reasonable  doubt”  as  In  a criminal 
case,  but  more  than  a mere  preponderance. 
The  failure  of  the  Commissioner  to  prevail  on 
the  fraud  Issue  does  not  relieve  the  taxpayer  of 
the  burden  of  overcoming  the  prima  facie  cor- 
rectness of  the  determination  of  the  deficien- 
cies unless  the  assessment  was  not  made  with- 
in the  applicable  period  of  limitations. 

(3)  Record  of  the  disposition  of  the  criminal 
case  against  a taxpayer  Is  admissible  In  the  Tax 
Court  on  the  Issue  of  fraud.  Despite  an  acquittal 
In  a criminal  case,  the  same  evidence  may  be 
sufficient  to  prove  fraud  In  the  civil  cases.  A 
conviction  for  attempted  tax  evasion  In  the  dis- 
trict court  is  conclusive  In  Tax  Court  proceed- 
ings as  to  the  fraud  Issue.  A guilty  plea  In  a 
criminal  case  will  be  received  by  the  Tax  Court 
as  an  admission  to  be  given  weight  according  to 
the  circumstances.  Without  any  explanation  of 
the  circumstances,  It  Is  sufficient  to  establish 
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•fraud.  However,  such  a plea  in  a failure  to  file 
case  may  constitute  only  a willful  omission  and 
passive  neglect  to  periorm  a statutory  duty  and 
not  render  the  taxpayer  liable  for  the  fraud 
penalty. 

(4)  The  Commissioner  Is  not  barred  from  as- 
sessing the  50  percent  fraud  penalty  by.  the 
taxpayer’s  filing  correct  amended  returns  and 
paying  additional  taxes  due  after  filing  fraudu- 
lent returns;  or  the  death  of  the  taxpayer,  since 
the  penalty  Is  for  an  offense  against  properly 
rights  and  not  personal  rights. 

(5)  The  responsibility  during  Investigation  for 
the  development  of  evidence  to  sustain  the  ad 
valorem  additions  to  the  tax  (except  those  con- 
cerning tax  estimations)  rests  upon  the  special 
agent.  Consequently,  upon  the  trial  of  a Tax 


Court  case  where  the  fraud  penalty  Is  at  issue, 
the  special  agent  is  often  a principal  witness  for 
the  Government. 

(6)  It  Is  the  duty  of  the  special  agent,  In  the 
preparation  for  trial  and  the  presentation  of  the 
case  in  Tax  Court,  to  consult  with  and  assist  the 
attorney  assigned  to  the  metier  by  the  Regional 
Counsel. 

770  (i-io-eo)  »7»' 

Citation  of  Cases 

Exhibit  700-4,  Table  of  Cases,  is  an  alphabet- 
ical listing  of  court  cases  cited  In  this  Handbook. 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 

FOR  THE DISTRICT  OF 

UNITED  STATES  OF  AMERICA  ) 

) 

—against—  ) COMPLAINT 

) 

) 


INDICTMENT 

IN  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 

FOR  THE DISTRICT  OF 

UNITED  STATES  OF  AMERICA  ) No 

—against—  ) (26  United  States  Code 

) Section  7201 ) 


Complaint  for  Violation  of  Section  7201 , 

Internal  Revenue  Code  ol  1954 

Before United  States  Magistrate. 

The  undersigned  complainant,  being  duly  sworn,  states: 

That  he/she  Is  a Special  Agent  (or  Revenue  Agent)  ol  the  Internal  Revenue  Service  and,  In  the 
performance  of  the  duties  Imposed  on  him/her  by  Taw,  he/she  has  conducted  an  Investigation  of  the 

Federal  income  tax  liability  of for  the  calendar  year  19 , by  examining  the 

said  taxpayer's  tax  return  for  the  year  1 9 and  other  years;  (by  examination  and  audit  of  the  said 

taxpayer's  business  and  financial  books  and  records;)  (by  Identifying  and  Interviewing  third  parties 
with  whom  the  said  taxpayer  did  business;)  (by  consulting  public  and  private  records  reflecting  the 
said  taxpayer's  income;)  (and  by  Interviewing  third  persons  having  knowledge  of  the  said  taxpay- 
er's financial  condition). 

That  based  on  the  aforesaid  Investigation,  the  complainant  has  personal  knowledge  that  on  or 

about  the day  of ,19 ,at In  the District 

of (who  during  the  calendar  year  19 was  married)  did  willfully  and 

knowingly  attempt  to  evade  and  defeat  a large  part  of  the  Income  tax  due  and  owing  by  said 

taxpayer  (and  spouse)  to  the  United  States  of  America  for  the  calendar  year  19 , by  Tiling  and 

causing  to  be  tiled  with  the  Director  of  Internal  Revenue  at , a false  and 

fraudulent  (Joint)  Income  tax  return  (on  behalf  ol  said  taxpayer  and  spouse),  wherein  he/she  (it  was) 

stated  that  his/her  (their)  taxable  (or  adjusted  gross)  Income  for  the  said  calendar  year  1 9 was 

$ and  that  the  amount  of  tax  due  ana  owing  thereon  was  the  sum  ot  $ when  In 

fact  his/her  (their  Joint)  taxable  (or  adjusted  gross)  Income  for  the  said  calendar  year  was  the  sum 

of  $ upon  which  said  taxable  Income  he/she  owed  (there  was  owing)  to  the  United 

States  of  America  an  Income  tax  of  $ 


The  grand  jury  charges: 
That  on  or  about  the  _ 


, late  of - 


day  of 


In  the 


District  of 


did  willfully  and  knowingly  attempt  to  evade  and  deleat  a 

large  part  of  the  Income  tax  due  and  owing  by  him/her  In  the  United  States  of  America  for  the 

calendar  year  19 , by  tiling  and  causing  to  be  filed  with  the  Director  of  Internal  Revenue  for  the 

. Internal  Revenue  District  of at a false  and  fraudulent  Income 

tax  return  wherein  he/she  stated  that  his/her  taxable  Income  for  said  calendar  year  was  the  sum  of 

$ and  that  the  amount  of  tax  due  and  owing  thereon  was  the  sum  of  $ , 

whereas,  as  he/she  then  and  there  well  knew,  his/her  taxable  Income  for  the  said  calendar  year 

was  the  sum  of  $ , upon  which  said  net  Income  he/she  owed  to  the  United  States  of 

America  an  Income  tax  of  $ 


In  violation  of  Section  7201,  Internal  Revenue  Code;  26  U.S.C.,  Section  7201. 

A True  Bill. 


Foreman 


United  States  Attorney 


Here  type:  Title  of  subscribing  Internal 
Revenue  Service  Officer 

Sworn  to  before  me  and  subscribed  In  my  presence,  this  - — day  of , 19——. 


United  Stales  Magistrate 

The  bracketed  descriptions  of  the  kinds  of  Investigations  conducted  by  the  subscribing  agent  may 
all  be  used  if  they  correctly  reflect  the  facts.  Otherwise,  the  Inapposite  description  should,  of  course, 
be  deleted.  When  appropnate,  the  description  of  a different  Investigative  course  should  be  added  or 
substituted  based  on  the  facts. 

This  form  Is  adaptable  for  use  In  connection  with  situations  where  either  an  individual  or  a joint  tax 
return  has  been  filed.  The  bracketed  portions  In  the  second  paragraph  relate  to  a joint  tax  return  and 
should  be  deleted  If  an  individual  return  Is  involved. 
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INFORMATION 

IN  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 

FOR  THE DISTRICT  OF 

UNITED  STATES  OF  AMERICA  ) No 

— against — ) (26  United  Slates  Code 

) Section  7203) 


The  United  Stales  Attorney  charges: 

That  during  the  calendar  year  1 8 who  was  a resident  ol  the  City  of , 

Stale  ol had  and  received  a gross  Income  ol  $ ; that  by  reason  ol  such 

Income  he/she  was  required  by  law,  after  the  close  ol  the  calendar  year  19 , and  on  or  before 

April  15, 19 , to  make  an  Income  tax  return  to  the  Director  ol  Internal  Revenue  lor  the 

Internal  Revenue  District  ol , stating  specifically  the  Items  ol  his/her  gross  Income  and 

any  deductions  and  credits  to  which  he/she  was  entitled;  that  well  knowing  all  ol  the  foregoing 
Iact9,  he/she  did  willfully  and  knowingly  (all  to  make  said  Income  tax  return  to  the  said  Director  ol 
Internal  Revenue,  or  to  any  other  proper  officer  ol  the  United  States. 

In  violation  ol  Section  7203,  Internal  Revenue  Code;  28  U.S.C.,  Section  7203. 
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352.3 

413.2,  426  2 


Case  Name  and  Citation 

Benjamin,  U.S.  v„  120  F 2d  521  (CA-2). 

Beno,  U S.  v„  324  F 2d  582  (CA-2, 1963). 

Berkovta  v.  U.S.,  21 3 F 2d  468  (CA-5),  54-1  USTC  9425. 

Berra  v.  U.S.,  221  F 2d  590  (CA-8). 

Bittinger,  U S.  v.,  21  Int.  Rev.  Rec.  342, 24  Fed.  Cases  No.  14,599. 
(W.D.  Mo..  1875). 

Black,  U.S.  v„  216  F.  Supp.  645  (W.D.  Mo  ),  63-2  USTC  9564. 

Blau  v.  U.S..340U.S.  159. 

Block.  Joseph  Harry,  U.S.  v„  202  F.  Supp.  705  (S.D.  N.Y.,  1962). 
Blount,  U.S.  v..  339  F 2d  331 , 64-2  USTC  9863. 

Blue  v.  U.S..  138  F 2d  351  (CA-6. 1943),  cert,  denied  332  U.S.  736, 64 
S.  Ct.  1046. 

Blumenthal  v.  U.S.,  332  U.S.  539. 

Boehm  v.  U S..  123  F 2d  791  (CA-8),  cert,  denied  315  U.S.  800. 
rehearing  denied  315  U.S.  828,62  S.  Cl.  794. 

Bollch  v.  Rubel,  67  F 2d  894  (CA-2).  3 USTC  1184. 

Boren  v.  Tucker,  239  F 2d  767  (CA-9),  57-1  USTC  9246. 

Borgls,  U.S.  v„  182  F 2d  274  (CA-7),  50-1  USTC  9330. 

Bostwlck  V.  U.S.,  218  F 2d  790  (CA-5),  55-1  USTC  9170. 

Botany  Mills  v.  U.S.,  278  U.S.  282. 

Boudreaux,  U.S.  V.,  328  F.  Supp.  1 54, 71-2  USTC  9635  (E  D.  La., 
1972). 

Boughner,  Tiltotson  v. 

Bouscher,  U.S.  v„  316  F 2d  451  (CA-8),  63-1  USTC  9424. 

Bowman  v.  U.S.,  236  F.  Supp.  548  (M.D.  Pa.),  65-1  USTC  9134. 

Boyd  v.  U.S.,  116  U.S.  616, 6 S.  Ct.  524  (1886). 

Bradshaw  v.  U.S.,  1 5 F 2d  970  (CA-9). 

Bratton  v.  U.S.,  73  F 2d  795  (CA-10). 

Braverman  v.  U.S.,  31 7 U.S.  49, 42-2  USTC  9731 . 

Bregman,  U.S.  v„  306  F 2d  653  (CA-3),  62-2  USTC  9589. 

Britton,  U.S.  v.,  108  U.S.  199. 

Brock  v.  Hudspeth,  1 1 1 F 2d  447  (CA-10). 

Brodson,  U.S.  v„  155  F.  Supp.  407  (E  D.  Wls  ). 

Brody  v.  U.S.,  243  F 2d  378  (CA-1).  57-1  USTC  9608,  cert,  denied 
345  U.S.  923,77  S.Ct.  1384. 

Brooks  v.  U.S. , 303  F 2d  851  (CA-6),  cert  denied  371  U.S  889, 83  S. 
Ct.  184. 

Brouse  v.  U.S.,  68  F 2d  294  (CA-1. 1933). 

Brownson  v.  U.S.,  32  F 2d  844  (CA-8),  1 USTC  394. 

Brunwasserv.  Pittsburgh  National  Bank  (W.D.  Pa  ),  64-2  USTC  9871. 
Brutonv.  U S.. 391  U.S.  123,88  S.  Ct.  1620(1968). 

Budd  V.  Comm'r,  43  F 2d  509  (CA-3),  2 USTC  570. 

Burdeau  v.  McDowell,  258  U.S.  465, 41  S.  Ct.  574  (1920). 

Buttermore  v.  U.S.,  180  F 2d  853  (CA-6),  50-1  USTC  9228. 

Butzman  v.  U.S..  205  F 2d  343  (CA-6).  53-2  USTC  9450. 

C 

Calderon,  U.S.  V.,  34B  U.S.  160, 75  S.  Ct.  186, 54-2  USTC  9712. 
California,  Stoner  v. 

Canister  Co.  v.  U.S.,  70  F.  Supp.  904, 108  Ct.  Cl.  558,  cert  denied  332 
U.S.  830, 68  S.  Ct  207 

Canton  V.  U.S.,  226  F 2d  313  (CA-8),  55-2  USTC  9705. 
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418.42 

322.3 


367.36 

223.4 

322.3 

445.2 
4452 

344.3 

41(10)42 

358.3 
41(10)2 
418.52 
415.21 


Case  Name  and  Citation 

Caplin,  Reisman  v. 

Capone  v.  U.S.,  51  F 2d  609  (CA-7),  2 USTC  786,  cert,  denied  248 
U.S.  669. 

Carliner,  Wasserman  and,  In  re. 

Carolene  Products  Co.  v.  U.S.,  140  F 2d  61  (CA-4, 1944). 

Carroll.  App.  ot.  149  F.  Supp.  634,  aft'd  246  F 2d  762, 57-2  USTC 
9819  (CA-2),  cert,  denied  355  U.S.  857, 78  S.  Ct.  85. 

Chapman,  Elmer,  v.  U.S.,  365  U.S.  610, 81  S.  Ct.  776  (1961). 
Chapman,  Samuel.  U.S.  v.,  168  F 2d  997  (CA-7).  48-1  USTC  9312, 
cert,  denied  335  U.S.  853, 69  S.  Ct  82. 

Chin  Kay  v.  U.S.,  31 1 F 2d  317  (CA-9),  1962). 

Chin  Urn  Mow,  U.S.  v..  12  F.R.D.  433  (N.D.  Cal.). 

Cirillo,  U.S.  v„  251  F 2d  638  (CA-3).  58-1  USTC  9164. 

Clainos  v.  U.S.,  163  F 2d  593  (CA-Dlst.  of  Col  ). 

Clark,  G.  A.,  v.  U.S.,  289  U.S.  1, 53  S.  Ct.  465  (1933). 

Clark,  J„  v.  U.S.,  21 1 F 2d  100  (CA-8),  54-1  USTC  9291 . 

Clay,  Will  P.  V.  U.S.,  239  F 2d  196, 57-2  USTC  9800. 

Coates  v.  US..  59  F 2d  1 73  (CA-9). 

Cohen  v.  U.S.,  201  F 2d  386  (CA-9),  53-1  USTC  9165. 

Cohen,  U.S.  v„  231  F.  Supp.  171  (S.D.  N.Y.,  1964). 

Cohen.  U.S.  V..  388  F 2d  464  (CA-9),  68-1  USTC  9140. 

Collins  v.  Comm'r,  7 BTA  913. 

Colton  v.  U.S..  306  F 2d  633  (CA-2),  62-2  USTC  9658,  cert,  denied 
371  U.S.  951, 83  S.Ct.  505. 

Commerford,  U.S.  v..  64  F 2d  28  (CA-2, 1933). 

Conford  v.  U.S.,  336  F 2d  285  (CA-10).  64-2  USTC  9752. 

Confortl  v.  U.S.,  200  F 2d  365  (CA-7). 

Connolly  v.  U.S.,  249  F 2d  576, 57-2  USTC  10,029,  ceil,  denied  356 
U.S.  921 , pet.  for  rehearing  den.  356  U.S.  964. 

Cooley  v.  Bergin,  27  F 2d  930  (CA-1),  1 USTC  321. 

Cooper  v.  U.S.,  299  Fed.  483  (CA-3). 

Costello,  U.S.  v„  221  F 2d  668  (CA-2),  55-1  USTC  9342. 

Cotter,  U.S.  v„  60  F 2d  689  (CA-2). 

Couch  v.  U.S.,  409  U.S.  322, 73-1  USTC  9159. 

Craig  v.  U.S.,  81  F 2d  816  (CA-8),  cert,  denied  298  U.S.  690. 

Cruz  v.  U.S.,  106  F 2d  828  (CA-10). 

Curdo  v.  U.S.,  279  F 2d  681  (CA-2),  60-2  USTC  9514. 

Currier  Lumber  Co.,  Inc.,  U.S.  v.,  168  F 2d  348  (CA-1 ).  48-1  USTC 
9191. 

D 

D.l.  Distributing  Co.,  In  re,  240  F.  Supp.  672  64-2  USTC  9814. 
Dandrtdge,  App.  of.  188  F.  Supp.  276  (D.C.N.J.,  1960). 

Daniels  v.  U.S.,  17  F 2d  339,  cert,  denied  274  U.S.  744, 47  S.  Ct.  591 
Daly,  U.S.  v.,  481  F 2d  98.  Cert,  denied,  414  U.S.  1064  (1973). 

Daly,  U.S.  v„  481  U.S.  1064  (1973). 

Deck  v.  U.S.,  339  F 2d  739  (CA-O.C.),  64-2  USTC  9581 , cert,  denied 
379  U.S.  987, 85  S.Ct.  660. 

Dege,  U.S.  v„  364  U.S.  51, 80  S.  Ct  1589. 

Desimone  v.  U.S.,  227  F 2d  864  (CA-9). 

Diehl  v.  U.S.,  98  F 2d  545  (CA-8). 

Dimmlck  v.  U.S..  1 18  F 825  (CA-9, 1902). 

DiSilvestro,  U.S.  v„  147  F.  Supp.  300  (E.D.  Pa  ).  57-1  USTC  9424. 
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362.  367.51 
532 
353.24 
303  3,  383.6 
35322 


Donaldson  v.  U.S.,  400  U S.  517,71-1  USTC  9173. 

Doto,  State  v.,  16  N.J.  397, 109  All  2d  9,  cert,  denied  349  U S.  912. 
Doyle,  U S.  v„  234  F 2d  788  (CA-7),  56-1  USTC  9553. 

Draper  v.  US.,  358  U S.  307,  79  S.  Ct.  329. 

Duffinv.  People.  107,  III.  113. 


Handbook  Section Case  Name  and  Citation 

424:2,  424.4  Friedberg  v.  U.S.,  348  U S.  1 42, 75  S.  Ct.  1 38.  54-2  USTC  9713. 

367.422  Fuller,  In  re,  262  U.S.  91, 43  S.  Ct.  496. 

342  31, 342.32,  418.52  Fuller  v.  U S,  1 10  F 2d  815  (CA-9). 

367  422  Fuller  v.  U.S.,  31  F 2d  747  (CA-2),  cert  denied  280  U.S.  556, 50  S.  Ct 

17. 


E 


G 


367.36 

533 

433 

353.24 

303.91 

41(10)42 

367.53 

341.31 

413,2, 41(1 1).31 
342.15 
342.133 
356.4 


Edmond.  U.S.  v„  355  F.  Supp.  435,  73-1  USTC  91 70  (W.D.  Okla, 
1972). 

Edwards,  U.S.  v.,  43  F 67  (Circuit  Court,  S.D.,  Ala  ). 

Edwards,  Charles  L.  O.,  U.S.  v.,  230  F.  Supp.  88 1 (D  C.  Ore.),  64-2 
USTC  9739,  rev.  on  other  grounds,  67-1  USTC  9356  (CA-9). 

Eggteton  v.  U.S.,  227  F 2d  493  (CA-6),  56-1  USTC  9108,  cert,  denied 
352  U.S.  826, 77  S.Ct.  38. 

Eisner,  U.S.  v„  297  F 2d  595  (CA-8, 1962). 

Eldredge  v.  U.S.,  62  F 2d  449  (CA-10, 1932). 

Electric  * Music  Industries,  Ltd.,  In  re,  155  F.  Supp.  892,  aH’d  249  F 2d 
308  (CA-2). 

Elkins  V.  U.S.,  364  U.S.  206, 80  S.  Ct.  1437  (1960). 

Emmlch  v.  U.S..  298  F 5 (CA-8).  1924  CCH  3461 . 

Emspak  v.  U.S.,  349  U.S.  190. 

Escobedo  v.  Illinois,  378  U.S.  478, 84  S.  Ct.  1758  (1964). 

Euge,  U.S.  v.,  587  F 2d  25. 
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414.12, 415.21 
41(10). 3 

342.12,344.2,344.3,361. 
367.421, 367.54,  36(1 0).31, 
36(10).33 

424.5 

3523 

343.4,367.31.367.5, 367.52 


367.522 


344.3 

41(11)31 

384.2 


352.3 

424  5,  424.7 
424  5 
5122 

419.3,41(10)43,41(10)48 

367.51,41(11)2 

341.31 


41(10)42 

344.9 


341  31 
418.42 


Fago,  U.S.  v..  58-2  USTC  9820. 

Falcone  v.  U.S.,  109  F 2d  579, 581  (CA-2). 


Falsone  v.  U.S.,  205  F 2d  734  (CA-5),  53-2  USTC  9467,  cert,  denied 
on  other  grounds  348  U.S.  864,  74  S.  Ct.  103. 

Feichtmelr  v.  U.S.,  389  F 2d  498  (CA-9),  68-1  USTC  9217. 

Fidelity  Trust  Co.  v.  Mayhugh,  268  F 712  (CA-5). 

First  Nall.  Bank  of  Mobile  v.  U.S..  160  F 2d  532  (CA-5),  47-1  USTC 
9168, 9203,  modifying  and  affirming  67  F.  Supp.  616  (S.D.  Ala.),  47-1 
USTC  9149. 

First  Natl.  City  Bank  of  N Y.  v.  IRS,  271  F 2d  616  (CA-2),  59-2  USTC 
9755,  cert,  denied  381  U.S.  948, 80  S.  Ct.  589. 

Fishery.  U.S.,  425  U.S.  391  (1976.) 

Fischer  v.  U.S.,  212  F 2d  441  (CA-10),  54-1  USTC  9370. 

Five  Coin-Operated  Gaming  Devices.  U.S.  v.,  154  F.  Supp.  731  (D.C. 
Md),  57-2  USTC  10,017. 

Fogel  v.  U.S.,  162  F 2d  54  (CA-5). 

Ford.  Bryan,  U.S.  v„  237  F 2d  57  (CA-2),  56-2  USTC  9823. 

Ford,  Fred  v.  U.S.,  210  F 2d  313  (CA-5),  54-1  USTC  9233. 

Ford,  Wm„  U.S.  v.,  33  Fed.  861  (W.D.  N.C.). 

Forman  v.  U.S.,  361  U.S.  416, 60-1  USTC  9287. 

Foster,  Grant,  v.  U.S..  309  F 2d  8 (CA-4),  62-2  USTC  9775. 

Four  Thousand  One  Hundred  Seventy  One  Dollars  In  U.S.  Currency, 
U.S.  v..  200  F.  Supp.  28  (N.D.  III.,  1981). 

Fox,  U.S.  v..  130  F 2d  56  (CA-3).  cert,  denied  317  U.S.  666  (1942). 
Fraser  v.  U.S.,  245  F 2d  1 39  (CA-6),  cert,  denied  324  U.S.  849, 65  S. 
Ct.  684. 

Fraternal  Order  of  Eagles  v.  U.S.,  57  F 2d  93  (CA-3, 1932). 

Freldus  v.  U.S.,  223  F 2d  598  (CA-O.C.,  1955). 
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41(11)2 

413.2 

418.12,418.42 

413.2 

418.12 

384.52 

413.2 
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41(11)2, 41(11).31 
41(10)42 

413.2, 421,426.3,426.4 
424.5 

418.12 

341.31 

36(10)32 

345.23 
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418.42 

343.2 
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41(11)32 

418.52 

383.3 

367.53 

342.31 

322.3 
34523 
346.55 

342.11,343.2.727 
343.2,419.3,41(10)3. 
41(10)43,41(10)46 
341.31 . 342.15, 726.6 


Galanos  v.  U.S.,  49  F 2d  889  (CA-6). 

Gannon,  U.S.  v„  244  F 2d  541  (CA-2),  57-2  USTC  9701. 

Gariepy  v.  U.S..  220  F 2d  252  (CA-6).  55-1  USTC  9267,  cert,  denied 
350  U.S.  825. 

Gaunt  v.  U.S.,  1 84  F 2d  284  (CA-1 ),  50-2  USTC  94 1 2. 

Gendelman  v.  U.S.,  191  F 2d  993  (CA-9),  51-2  USTC  9474. 

Gens  til  v.  U.S.,  326  F 2d  243  (CA-1),  64-1  USTC  9187,  cert,  denied 
377  U.S.  916, 84  S.  Cl.  1179. 

Gerth  v.  U.S.,  132  F.  Supp.  894  (D.C.  Cal.). 

GigliO,  U.S.  v„  232  F 2d  589  (CA-2).  56-1  USTC  9484. 

Giordenello  v.  U.S.,  357  U.S.  480. 

Gladden  v.  Sell,  55-1  USTC  9227  (E.D.  Ark.),  aff’d  224  F 2d  282  (CA- 

8). 

Gtascott,  U.S.  v„  216  F 2d  487  (CA-7),  54-2  USTC  9652. 

Glasser  v.  U.S.,  315  U.S.  60, 62  S.  Ct.  457  (1942). 

Gleckman  v.  U.S.,  80  F 2d  394  (CA-8),  35-2  USTC  9645. 

Glenshaw  Glass  Co.,  Comm’r.  v„  348  U.S.  426, 75  S.  Ct.  473, 55-1 
USTC  9308 

Goldbaum  v.  U.S  , 204  F 2d  74  (CA-9),  53-1  USTC  9342. 

Goldberg,  Morris  C.,  U.S.  v..  330  F 2d  30  (CA-3),  64-1  USTC  9316. 
cert,  denied  377  U.S.  953, 84  S.  CL  1630. 

Goldfine  v.  U.S.,  268  F 2d  941, 59-2  USTC  9598  (CA-1). 

Goldsmith,  Warren,  U.S.  v„  277  F 2d  335  (CA-O.C),  cert,  denied  364 
U.S.  863,81  S.  Ct.  106. 

Goldstein.  U.S.  v..  105  F 2d  150  (CA-2). 

Gonzales,  v.  U.S.,  286  F 2d  1 1 8 (CA-10, 1960),  cert,  denied  365  U.S. 
878,81  S.  Ct.  1028. 

Goodman,  U.S.  v„  209  F 2d  256  (CA-4),  61-1  USTC  9373,  cert, 
granted,  Judgment  vacated,  and  case  remanded  on  Issue  of  fact  368 
U.S.  14, 82,  St.  Ct.  127  (1961). 

Gordon,  U.S.  v„  242  F 2d  122  (CA-3),  57-1  USTC  9443,  cert,  denied 
354  U.S.  921. 

Gorinv.  U.S.,  313  F 2d  641  (CA-1), 63-1  USTC  9295,  cert,  denied  374 
U.S.  829, 83  S.Ct.  1870. 

Gottfried.  U.S.  v..  165  F 2d  360  (CA-2. 1948). 

Gouled  v.  U.S..  255  U.S.  298, 41  S.  Ct.  261  (1921). 

Grand  Jury  Subpoena  Duces  Tecum,  In  re,  72  F.  Supp.  1013  (S.D. 
N.Y.). 

Grant,  Walter  B.,  V.  U.S..  227  U.S.  74, 33  S.  Ct.  190  (1913). 

Gray  v.  U.S.,  260  F 2d  483  (CA-D.C..  1958). 

Gray  v.  U.S..  9 F 2d  337  (CA-9). 

Greco,  U.S.  v„  298  F 2d  247,  cert,  denied  369  U.S.  820, 82  S.  Ct.  831. 
Gross.  Harold.  U.S.  v„  276  F 2d  818  (CA-2),  60-1  USTC  9401 . 

Grunewald  v.  U.S..  353  U.S.  391 , 57-1  USTC  9693. 

Guerrina,  U.S.  v„  1 12  F.  Supp.  126  (E.D.  Pa  ),  53-1  USTC  9369. 
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413.2 


415.21. 419.3 
41(10)42 
323.5,41(11)2 
41(10)41 

342.31 

356.3 
532 
34523 

415.21 

3435 

342.132 

41(11)31 

411 

418.22 

419.4 

341.31 
35321 

343.2 

35324,413.2,421,422, 
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